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Choosing to Succeed:
Land Use Law & Climate Control
by John R. Nolon
Land use climate bubbles are popping up throughout the
nation at an alarming rate, creating an economic crisis that
will be more damaging than that of the housing bubble of
2008. The costs to ecosystems and low- and moderateincome households are equally severe. These bubbles,
where land and building values are declining, provide
extensive, objective evidence that climate change is
real and must be dealt with on the ground. And it
sidelines the ideological battles over the political
response and instead requires us to focus on the
practical question: what can we do to respond?
Climate action seeks to avoid the harm we can’t
manage and to manage the harm we can’t avoid. Local
leaders understand the urgency of the crisis and are
highly motivated to learn how to prevent and mitigate
its consequences. This book describes how the local land
use legal system can leverage state and federal assistance to
reduce per capita carbon emissions as an important and now
recognized component of global efforts to manage climate change.
The tools and techniques presented in the book are available to the nation’s
40,000 local governments, if led by courageous leaders choosing to succeed in this epic battle.
“Professor Nolon has pioneered many advances in local environmental law and practically invented
the field. Since the 1990s, he has identified the ways local governments influence environmental
protection, how they have obtained the power to do it, and followed that with theories of how local
players can coordinate with one another and collaborate with large scales of power. Integrating
those ideas into a book focused on the climate crisis is a crowning achievement.”
—Robert Verchick, Gauthier-St. Martin Eminent Scholar and
Chair in Environmental Law, Loyola University New Orleans College of Law

ISBN: 978-1-58576-229-3 | Price $39.95
ELI members receive a 15% discount on all ELI Press
and West Academic publications. To order, call 1(800) 313-WEST, or
visit www.eli.org or westacademic.com.

Looking Back to Move Forward:

Resolving Health and Environmental Crises

T

by the State Energy & Environmental Impact Center
New York University School of Law

he U.S. legal system was built to address predictable
health and environmental injuries, but it can seize
up when health or environmental crises combine
legally confounding fact patterns with huge humanitarian
and financial stakes. Because these crises present serious societal challenges that affect large slices of America,
however, they must be addressed—and resolved—in an
open, fair, and equitable fashion.
Looking Back to Move Forward: Resolving Health &
Environmental Crises, released by the State Energy
& Environmental Impact Center at the New York
University School of Law, describes the tools that
advocates, judges, legislators, and policymakers have
applied to address and resolve—with varying levels of
success—seven major health and environmental crises of
our time. From Diethylstilbestrol to Dieselgate, the seven
crises provide a rich source of insights that should inform
and guide how the legal system responds to future health
and environmental crises—including crises that already
are on our doorstep, such as the opioid and climate crises.
Essential reading in understanding the policy implications of health and environmental tragedies. A cogent study
of when our Courts work effectively—and when they don’t. What are the competing alternatives? You’ll find the
answers here.
—Kenneth R. Feinberg, Administrator of the September 11 Victim
Compensation Fund & the BP Deepwater Horizon Oil Spill Fund

The non-partisan State Energy & Environmental Impact Center supports state attorneys general in defending
and promoting clean energy, climate, and environmental laws and policies.

ISBN: 978-1-58576-227-9 | Price $14.95
ELI members receive a 15% discount on all ELI Press
and West Academic publications. To order, call 1(800) 313-WEST, or
visit www.eli.org or westacademic.com.
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With Compliance Built In
LEAD FEATURE Widespread, serious violations are the norm for most
environmental rules. A Next Generation Compliance approach to regulations can
help deliver promised benefits — especially for climate rules, where we cannot
afford implementation collapse.

By Cynthia Giles
Harvard Environmental and Energy Law Program
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When the System Fosters Injustice
COVER STORY 1 Several causes contribute to race-based disparities in
environmental and public health harms. One of these is the role of the
regulatory system in implementing and enforcing environmental policies
with discriminatory effects.

By James Goodwin

Henry
Payne

Center for Progressive Reform

With SIDEBARs from two scholar-activists on race and justice
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Achieving Biden’s EJ Agenda
COVER STORY 2 The president announced an ambitious environmental justice
program on his first day in office, taking several administrative actions. But
durable, lasting policy will depend on an all-of-government approach to bring
equitable relief to vulnerable communities.

By Paul Freeman, Tyler O’Connor, and Lynn Phan
Henry
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With SIDEBARs from two experts on communities seeking environmental justice

ELI and the Greatest Treaty Ever
TESTIMONY The Environmental Law Institute has been the incubator for staff who
went on to make extraordinary contributions to ozone-layer protection and climate
change leadership. In this article, four alumni tell their story.

By Stephen O. Andersen, David Doniger, Alan S. Miller, and
Durwood Zaelke
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Implementing the New Toxics Law: A Report Card
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June 22 will mark the fifth anniversary since President Obama signed
the law popularly known as the new Toxic Substances Control Act. The
statute reforms a system for evaluating and regulating chemicals in commerce that everyone, from industry to green NGOs to government officials, agreed was weak and ineffective. We asked a panel of experts to
evaluate implementation of TSCA 2.0 and suggest improvements.
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In the Literature
duce one gold brick for the banks to
buy, and then put back underground.
Water Rites
The entire gold mining process is inordinately destructive, from the operations just described to the leaching of
these toxic cocktails from containment
By Oliver Houck
ponds into the groundwater, or the direct discharge as with Pacific Rim into
he book reviewed here from one side to another, from the the Lenga River, which “winds through
begins with a murder of a Britain corner to the China corner, El Salvador like a snake,” providing
man named Marcelo Rivera in order to guarantee the banks’ sol- drinking water, bathing water, and irriin El Salvador. It was an inten- vency though we abandoned the gold gation water every meter of the journey.
tional killing, and particularly brutal. standard a century ago. The rest of it
Why do we do this? Because we
Someone was sending a message. Ri- goes into jewelry that we wear (or for have and have always had a belief
vera was an environmental activist, as gold teeth) for no reason other than to that gold has great, indeed overriding,
are many such victims, most of whom show how rich we are. We pay thou- value. What other value does it have?
never draw a headline. The year 2019 sands, of dollars for an ounce of gold. The Bible refers to it more than 400
saw a record number of 212 assassina- At the same time, we pay pennies for times, from “cities of gold” to “streets
tions of environmentalists, making up even a jug full of water. Just think of paved with gold,” always in adulation.
40 percent of all assassinations around the profitability of an operation that Setting aside raids by gold thieves for a
the world.
mines gold and uses lots of water to moment, consider how long those citLatin America has been a particular process it. A Canadian corporation ies of such a soft metal would remain
hotspot. Of the 212 killings
standing. Or how long the
worldwide, two thirds were
gold streets would withstand
The Water Defenders:
in the Americas south of the
the pounding of hooves or
How Ordinary People
U.S border. Of these, the
truck tires without needing
Saved a Country From
most rampant were in Brato be resurfaced . . . with yet
Corporate Greed.
zil, whose Amazon resources
more gold. Perhaps a month?
By Robin Broad and John
have long been a Wild West
The question is hypothetical,
Cavanagh; Beacon Press;
of gangs and pistoleros-forof course. Those who invest
$27.95.
hire by domestic and forin gold follow its price swings
as closely as others do the
eign corporations. The secstock market, which ends the
ond most frequent killing
discussion. Inter alia, it makes
grounds are the small counmoney and it’s fun.
tries of Central America,
Returning to the plot of
including El Salvador, the
Water Defenders, its chaplocation of The Water Deters document what became
fenders: How Ordinary People
Saved a Country From Corporate Greed, called Pacific Rim thought of it too. a war, as vicious as any waged in hisby Robin Broad and John Cavanagh. Whether it would kill to get them tory, homicides, torture, and all. Its first
victim, the above-mentioned Rivera,
This time, and not uncommonly, the we’ll never be absolutely sure.
book presents an acute conflict over
Here we have the underlying con- disappeared suddenly from the face of
the two substances most sought after flict of Water Defenders. Pacific Rim, a the earth. No explanation. He was just
by human beings: water and gold.
shell company of another shell, Ocean another desaparecido in a region full of
Conceptually speaking, they make Gold, had struck it rich in the moun- them — usually at the hands of rightan odd mix. Water is the staff of life for tains of El Salvador. It would strip the wing dictatorships, as in Argentina, or
nearly all civilizations, and those that cover off the deposit (euphemistically paramilitary esquadrones de la muerte as
run short do not run for very much called “the overburden,” as if the soil in Chile. After weeks of anxious waitlonger. We cannot survive without it. and trees removed were somehow ing, his family received an anonymous
Gold is a different phenomenon, and burdening things), crush the rock to tip. There was a body at the bottom of
we can survive quite easily without it. powder, and use a solution of one of an abandoned well one-hundred feet
It’s primary use is in the form of gold the most deadly poisons on the planet, deep just west of Rivera’s hometown.
bricks that line the basement floors cyanide, to bleed out glittering specks The corpse was his alright, more or less.
and vaults of international banks. of the precious metal. It may take an Mostly less.
The book continues: “So extensive
They are shuttled by little fork-lifts entire side of the mountain to pro-

A Murder Mystery Yields a Pollution Solution

T
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In the Literature
was the torture that the body was unrecognizable. The face was grotesquely
disfigured — no jaw, no lips, no nose.
The fingernails had been ripped off.
The testicles bound. The trachea had
been broken with a nylon cord. In the
assessment of the coroner, the death
had been caused by asphyxiation.”
The public prosecutor disagreed, concluding that the death had come from
blows to the head by a hammer.
Not that the disagreement mattered.
What mattered was that Marcelo, alive,
had been an active and effective threat
to Pacific Rim’s gold mining plans. He
was an outspoken leader of the movement to stop them. The gold wasn’t
worth it, he argued, and it would soon
be gone. The cyanide in the water and
now the bottom sediments would be
there for centuries, leaving a wake of
victims, many of them children, behind. It was an emotional pitch, and it
quite probably led to his death by violent means almost too gruesome to describe. Someone was very interested in
the success of Pacific Rim, and a dead
Marcelo was no threat at all.

T

he killing of Marcelo —
whoever ordered it —
turned out to be a major
tactical error. It caught the
attention of the minister of the environment and, shocked by its brutality, he came out against Pacific Rim’s
mining plan. Far from ending the
matter, however, it turned out to be
only the second shot of many, each
pointed at another sector of society:
Pacific Rim against its opponents,
the government against its citizens,
wealthy Salvadoran Whites against
Indigenous Salvadorans, sticks, arrows, and rifles against tanks, airplanes, and machine guns. And last
but not least, because without him
this would be a different story, was a
an attorney committed enough to go
up against a phalanx of three-piece
suits from El Salvador and abroad.
The setting of the fight to come,
the World Bank, could not have
been more incongruous, nor was the

lawsuit that prompted the bank’s in- against those of the pueblo, and parvolvement. The opponents of Pacific ticularly Indigenous people, whose
Rim did not sue the corporation, lands were the first to be appropriated
which is the usual scenario for these for the mines.
kinds of cases. Instead, Pacific Rim
Most striking and improbable,
sued the El Salvadoran government however, is a de facto cease fire, and
and demanded, gangland-style, that then alliance, true peace, between the
either the government grant it the FMLN and ADEM, the two highly
permit to mine, as applied for, with militarized parties of El Salvador’s
no conditions and no further ado, long civil war. It was not El Salvaor it would sue the government into dor’s war alone. The United States fibankruptcy.
nanced and ultimately directed both
Equally incongruous, the case military and right-wing paramilitary
would be heard by a panel of the operations of ADEM that, per the
World Bank which existed for the sole independent findings of a post-war
purpose of funding economic activity truth and reconciliation commisin less-developed countries. Mining sion, wound up killing an estimated
activity and related industrial devel- 85 percent of the 75,000 dead in the
opment featured large in the bank’s war, including the assassination of
portfolio, fitting Pacific Rim like a Catholic Archbishop Oscar Romero
glove. The notion that the bank’s re- in 1980 and the rape of nuns assoview panel in this case would turn ciated with his cathedral. The leftdown funding for a kind of project leaning FMLN, et al., including their
it had routinely supported up to now Soviet and Chinese supporters, were
occurred only to a handful of Salva- found responsible for only 5 percent.
dorans at the beginning.
When it came to the Pacific Rim
A book reviewer’s dilemma here mine issue, and yet more importantly
is that Water Defenders is very much a subsequent vote in the nation’s cona thriller, its suspense building with gress on a proposal to ban all mineral
every chapter. On the other hand, a extraction in El Salvador — a country
reader has to know
chronically desperate
that David will evenfor foreign investThe book is very
tually beat Goliath or
ment — ADEM and
much a thriller, its
the book would nevFMLN stood together have been written,
er, lobbied together,
suspense building
much less subtitled
joined with the Cathwith every chapter
How Ordinary Peoolic Church and its
ple Saved a Country
parishioners, and the
From Corporate Greed. So, the out- government and its president and legcome is known from the get-go but islators, to approve the ban. When the
the reader remains in suspense to the vote came up on the screen it read 69
end.
yes, 0 no, 0 abstentions. No one asked
The suspense in Water Defenders for a recount. Oceana, Barrick Gold,
comes with a series of setbacks that are and other major gold mining corporajumped like a hurdles event, or sim- tions have since gone on to more acply endured like the shock of a bomb. commodating places such as Nevada,
As the story evolves, a strange admix Arizona, and New Mexico.
of parties meets on common ground,
When it comes to finding out
Catholic bishops and their parish- exactly who pulled the trigger on
ioners, for example, who had often Marcelo Rivera, we do not know and
found the bishops siding against them probably never will. But what Rivera
and with the military and wealthy helped start was and is rather amazclasses. The government itself, for an- ing. It is certainly worth the read.
Oliver Houck is professor of law at Tuother, which all too often allied with
the same conservative interests and lane University. www.oliverhouck.com.
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Legal Pathways to Deep
Decarbonization in the United States
Edited by Michael B. Gerrard and
John C. Dernbach
Legal Pathways to Deep Decarbonization in the
United States provides a “legal playbook” for deep
decarbonization in the United States, identifying
well over 1,000 legal options for enabling the
United States to address one of the greatest
problems facing this country and the rest of
humanity.
Legal Pathways addresses in detail 34
different topics in as many chapters, including
energy efficiency, conservation, and fuel
switching; electricity decarbonization; fuel
decarbonization; carbon capture and negative
emissions; non-carbon dioxide climate
pollutants; and a variety of cross-cutting issues.
The legal options involve federal, state, and local
law, as well as private governance. Authors were
asked to include all options, even if they do not
now seem politically realistic or likely, giving Legal
Pathways not just immediate value, but also value
over time.
While both the scale and complexity of deep decarbonization are enormous, this book has
a simple message: deep decarbonization is achievable in the United States using laws that
exist or could be enacted. These legal tools can be used with significant economic, social,
environmental, and national security benefits.
Available in print, ebook, and pdf formats. Visit www.eli.org/DeepDecarbonization to learn more.
Editors Michael B. Gerrard and John C. Dernbach are organizing a national network of lawyers
who will donate their time to help turn the book’s recommendations into model laws, regulations,
and guidance, making Legal Pathways not just another book on a shelf, but the cornerstone of a
sustained legal effort that aims to result in actual emissions reductions.
Contact orders@eli.org for more information.

ON SALE NOW!

ISBN: 978-1-58576-197-5 | Price $64.95
ELI members receive a 15% discount on all
ELI Press and West Academic publications.
To order, call 1(800) 313-WEST, or visit www.eli.org or westacademic.com.

The Federal Beat

Momentum Is Surging for Green
Hydrogen in Clean Energy Future

A

s the Biden administration reflected in the February 2 announcepursues an aggressive climate ment of a new 11-company Hydrogen
change strategy, a technology Forward coalition whose members inthat has received growing attention is clude Shell, Toyota, Cummins Inc.,
hydrogen, an energy carrier that Arshad and CF Industries, the world’s largest
Mansoor, the CEO of the Electric Pow- ammonia manufacturer.
er Research Institute, recently said was
Hydrogen is “definitely enjoying
“always ten years away.” But not now. some interesting momentum” for severIn February, Mansoor told state energy al reasons, says Rachel Fakhry, a climate
regulators that hydrogen’s moment has and energy analyst with the Natural Rearrived. That sentiment was echoed by sources Defense Council. First, counJoe Biden’s climate envoy, John Kerry, tries worldwide are adopting ambitious
who in March, at a major energy con- climate goals, and hydrogen is seen as a
ference in Houston, urged oil and gas great resource to clean up challenging
industry officials to seize the “huge op- sectors, such as shipping, aviation, and
portunities” for producing and trans- manufacturing, to help meet national
porting hydrogen in less “damaging goals. Second, the costs of renewable
and carbon-intensive” ways.
energy have plummeted dramatically
Today’s hydrogen momentum be- and completely changed the dynamics
gan internationally, says Bill Zobel, of hydrogen use. Cheap wind- and soexecutive director of the California Hy- lar-generated electricity can be used to
drogen Business Council, an advocacy split water and produce emissions-free
group that is in the forefront of hydro- “green hydrogen,” California’s main
gen development. While the United target. And third, fossil fuel companies
States has been blessed with abundant “are really getting behind this” because
fossil fuels, other nations have been less producing, storing, and using hydrogen
fortunate and relied
has a lot in common
on imports.
with fossil fuels, thus
The energy carrier
But now, postgiving the sector a lifecan fill in gaps when
COVID-19, importline to continue having
dependent
nations
electric power needs a role in the emerging
have decided to dedecarbonized econoto be stored
velop hydrogen as an
my.
energy carrier that can
While the conflube made from water and other sources ence of forces is creating momentum,
and “integrate it into their economies Fakhry says there are reasons to be cauin a big way” because it is applicable to tious. A fundamental issue concerns the
almost any economic sector, says Zobel. “forms of supposedly clean hydrogen”
With huge international investments that are actually being incentivized,
underway, “We’re now starting to get she says. Bills are being offered that
into that.” In addition, with Biden’s de- encourage a wide range of low-carbon
carbonization efforts as another driver, hydrogen forms rather than truly clean
“We’ll continue to see a lot of different forms. “So, we are concerned,” Fakhry
areas of the [U.S.] economy move in says, even though NRDC recognizes
that direction,” he adds.
the real potential for hydrogen to clean
The business council’s diverse mem- up hard-to-decarbonize sectors. For exbership, including utilities, automak- ample, in long-distance aviation clean
ers, and other sectors, “all see oppor- hydrogen is “a leading solution,” and
tunities” in hydrogen and are working it can play a key role in shipping and
together to promote policies that will long-distance trucking.
open markets. That broad interest was
Another concern, however, is that

Reprinted by permission from The Environmental Forum®, May/June 2021.
Copyright © 2021, Environmental Law Institute®, Washington, D.C. www.eli.org.

David P. Clarke is a writer and
editor who has served as a journalist,
in industry, and in government. Email
him at davidpaulclarke@gmail.com.
hydrogen is so versatile that it could
be used in sectors where it should not
apply, such as to heat buildings, in passenger cars, and other applications. It
doesn’t make sense economically or for
other reasons to use hydrogen indiscriminately wherever it can be adopted,
Fakhry says. Buildings can be less expensively electrified, for example. However, groups are touting hydrogen for
expansive applications, thereby derailing investments in existing cheaper solutions that could be readily deployed.
NRDC’s goal is to channel hydrogen
into “really high-value” applications
that are more cost-effective than alternative solutions.
So far, the Biden administration has
been “pretty hazy” on hydrogen, expressing support for the resource while
focusing mainly on lowering the cost
of green hydrogen to compete with
natural-gas-based hydrogen, Fakhry
says. But the Department of Energy is
starting to pursue an interesting “pivot”
from its past interest in hydrogen-fueled passenger vehicles to how hydrogen could fit into a “whole economywide decarbonization” effort.
It is “a million-dollar question” what
size role hydrogen will play in achieving the goal of net zero carbon by 2050.
But based on studies by NRDC and
others on decarbonizing the economy,
hydrogen will probably play a smaller
part than wind and solar. While relatively marginal, however, hydrogen’s
role will be “absolutely key” in addressing aviation, manufacturing, and other
areas, Fakhry says.
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Remarkable Cities and the Fight
Against Climate Change
43 Recommendations to Reduce Greenhouse Gases and
the Communities That Adopted Them
By Jonathan Rosenbloom
Our cities and communities face an uncertain and daunting
future. Diverse challenges, including an increasingly
warmer and erratic climate, losses of biodiversity,
disparities in economic equality, and state and federal
hostility to local action, test the survival of many
communities. Paralleling these challenges is an explosion
of development that will rival post-World War II land use
expansion. Yet, most development codes are decades old
and not prepared to confront today’s changes, and many
local governments do not have the time or resources
to research and address the myriad of changes and
uncertainty they face.
The Sustainability Development Code (SDC) project
provides concrete ways for communities to amend
development codes and adapt to new challenges as
they occur. The SDC aims to help all local governments,
regardless of size and budget, build more resilient,
environmentally conscious, economically secure, and
socially equitable communities. In tandem with the SDC project, this book arms local governments with
a diversity of approaches to meet the climate change challenge, focusing on actions that are traditionally
within local governments’ land use and development authority.
About the Author
Jonathan Rosenbloom is the Dwight D. Opperman Distinguished Professor of Law at Drake Law School.
His scholarship explores issues relevant to local governments and sustainability, with a particular focus on
land use. He is a former U.S. Circuit Court clerk, attorney for the federal government and a large law firm,
and commissioner on the Des Moines Plan and Zoning Commission. He is also the founding director of
the Sustainable Development Code, a model land use code providing local governments with the best
sustainability practices in land use. Jonathan has degrees from the Rhode Island School of Design, New York
Law School, and Harvard Law School.
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Around the States

Can the Impossible Burger Lower
Municipalities’ Carbon Footprints?

T

housands of cities have joined percent and replacing them with plantinitiatives such as the Global based proteins and more fruits and vegCovenant of Mayors for Climate etables.” In addition, there are substanand Energy, pledging to reduce their tial health benefits in eating less meat.
carbon footprints. Cities are pursuing
Nevertheless, cities have been slow
a range of actions to reach their targets to promote plant-based proteins in
but until recently have largely ignored part because of the practical and pomeasures to advance plant-based pro- litical challenges associated with conteins — despite the conclusion of the vincing residents to change their diets.
Intergovernmental Panel on Climate The global sustainability organization
Change and other experts that reduc- ICLEI USA’s Angie Fyfe notes that it
ing meat consumption plays a key role is “really hard to impose restrictions on
in addressing climate change.
diets” and flags “the perils of dictating
Recently, however, municipalities what people can eat,” citing former
are paying more attention to the miti- New York City Mayor Bloomberg’s
gation potential of plant-based pro- efforts to ban large sugary drinks. As a
teins — not only in their climate action result, she observes that cities tend to
plans but in other governance tools as “look to options that incentivize” rather
well. Measures range from procure- than mandate changes.
ment practices to Meatless Monday
To be sure, it is easier for cities to
campaigns to education and outreach. introduce plant-based proteins in their
This trend coincides with the rollout own operations, such as hospitals and
of what the Good Food Institute calls prisons. However, emissions associated
the “next-generation
with food consumpof plant-based meat,”
tion are not typically
Governance, coupled considered in calcuwhich “looks, cooks,
and tastes like con- with omnivore-friendly lating a city’s carbon
ventional meat.” These
footprint — unless
products, may mark
products, which “biothe food is produced
an inflection point
mimic” meat, appeal
within its geographic
to most consumers
boundaries. Because
and are being successfully marketed in meat is not commonly produced in citstores and restaurants.
ies, municipalities may be more likely
The climate mitigation payoff can to focus on reducing the emissions they
be substantial. Life-cycle assessments are required to report.
find that the Impossible Burger and its
Despite these barriers, cities are
competitor the Beyond Burger stack moving forward — driven in part by
up well against their beef counterpart cost savings, public health, and sustain— with 89 percent less greenhouse gas ability goals. Among their approaches
emissions. Even small adjustments can is exercising the power of the purse.
be significant. According to the Green In their Municipal Guide to ClimateCincinnati Plan: “If 10 percent of Cin- Friendly Food Purchasing, FOE and
cinnatians ate meat one less day per the Responsible Purchasing Network
week . . . [carbon] emissions would be emphasize that procuring less meat in
reduced by 75,000 tons per year.”
operations is “a triple win for commuCost-savings are also a factor. A nity well-being, local budgets, and the
Friends of the Earth study finds that planet”— and can also motivate the
the Oakland Unified School District private sector to take similar actions.
“slashed the carbon footprint of its
According to the guide, several mufood service 14 percent by reducing nicipalities include “climate friendly
its purchases of animal products by 30 food procurement” measures in their
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climate action plans, including Portland and Eugene, and some specifically
address reduced meat consumption,
such as Santa Monica (15 percent reduction target for meat and dairy purchases) and Carrboro (50 percent target for emissions reductions associated
with meat consumption). And cities
like Boulder, Portland, San Diego, and
Philadelphia provide guidance on offering plant-based meat alternatives at
municipal facilities.
Procurement standards for plantbased proteins also can be incorporated
into broader sustainable purchasing and
healthy food standards. For example,
numerous cities follow the Good Food
Purchasing Program’s environmental sustainability and animal welfare
standards, which include a strategy to
promote “plant-forward menus” with
smaller portions of animal proteins.
In addition, a large number of municipalities, and in some cases their
school districts, are adopting various
forms of Meatless Monday campaigns
pursuant to proclamations, resolutions,
policies, and climate action plans.
Education and outreach initiatives
are also common. Iowa City’s climate
action plan supports efforts to promote
the benefits of a “plant-rich diet” and
Carrboro’s plan includes outreach to
residents on climate-friendly diets.
Innovative governance measures to
advance plant-based proteins, coupled
with omnivore-friendly products, may
mark an inflection point in addressing
a seemingly intractable climate mitigation challenge.
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Beyond Zero-Sum Environmentalism
Sarah Krakoff, Melissa Powers, and
Jonathan Rosenbloom, Editors
Environmental law and environmental protection have
long been portrayed as requiring trade offs between
incompatible ends: “jobs versus environment”; “markets
versus regulation”; “enforcement versus incentives.”
Behind these views are a variety of concerns, including
resistance to government regulation, skepticism about
the importance or extent of environmental harms, and
sometimes even pro-environmental views about the
limits of Earth’s carrying capacity. This framework is
perhaps best illustrated by the Trump Administration,
whose rationales for a host of environmental and
natural resources policies have embraced a zerosum approach, seemingly preferring a world divided
into winners and losers. Given the many significant
challenges we face, does playing the zero-sum game
cause more harm than good? And, if so, how do we
move beyond it?
This book is the third in a series of books authored
by members of the Environmental Law Collaborative
(ELC), an affiliation of environmental law professors
that began in 2011. In Beyond Zero-Sum
Environmentalism, the authors tackle the origins and
meanings of zero-sum frameworks and assess their
implications for natural resource and environmental protection. The authors have different angles
on the usefulness and limitations of zero-sum framing, but all go beyond the oversimplified view
that environmental protection always imposes a dead loss on some other societal value.
Previous books from the ELC series include
Contemporary Issues in Climate Change Law and Policy: Essays Inspired by the IPCC (2016) and
Rethinking Sustainability to Meet the Climate Change Challenge (2015).
Visit www.eli.org/eli-press-books to learn more about these and other titles from ELI Press.
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In the Courts

Social Cost of Carbon Is a Case
Study on Courts, Executive Orders

T

he Biden administration’s use from greenhouse gas emissions.
of executive orders to make
The new numbers are based on
policy and direct agencies has the estimates developed under the
already come under attack. A coali- Obama administration, adjusted for
tion of attorneys general has sued the inflation, and they will be used until
Biden administration for its execu- a further comprehensive review can
tive order setting up an interagency be finalized in line with EO 13990.
working group to provide guidance Those Obama-era numbers were
on how to estimate the damage of subject to significant and thorough
greenhouse gas emissions. And an- vetting, review, and updates. And an
other lawsuit challenges the execu- agency’s use of those numbers was
tive order revoking the Keystone XL upheld as reasonable in a 2016 case
Pipeline’s permit.
out of the U.S. Court of Appeals for
Presidents have long used execu- the Seventh Circuit.
tive orders to make policy. At a talk he
But one of the lawsuits against the
gave at the American Enterprise In- Biden actions alleges that the execustitute last year, former EPA Admin- tive branch has “arrogated” to itself
istrator Andrew Wheeler explained the “unilateral power” to dictate
that executive orders were necessary the social cost of greenhouse gases.
at the beginning of
Directing agencies
the Trump administo apply consistent
Trump used them.
tration to direct staff
analytical procedures
Now Biden is being
before the political
through executive orleadership was in
ders dates back to the
challenged in court
place.
1980s, when Presifor the same tactics
And the Trump
dent Reagan issued
administration used
EO 12291, requirexecutive orders to do cross-cutting ing agencies to choose the regulatory
policy, directing agencies to repeal scheme that maximizes “net benefits
two regulations for every one that to society.”
they issued. The lawsuit over the
And absent the working group’s
Biden administration’s Social Cost of numbers, agencies face some jeoparCarbon actions thus provides a good dy in court. In a 2008 case about fuel
chance to shine a light on the use of economy standards, a federal appeals
executive orders and the legal status court held that a National Highway
of the Social Cost of Carbon — the Traffic Safety Administration deci“most important number you’ve nev- sion to place zero monetary value on
er heard of,” as Michael Greenstone, greenhouse gas emissions was arbia University of Chicago economics trary and capricious, and remanded
professor, recently put it.
the rule to the agency, instructing
The Biden administration an- it to promulgate new standards that
nounced in Executive Order 13990 were more reasonable.
that it is the policy of the adminIn leasing decisions, where an
istration to “listen to the science.” agency has considered and relied on
In line with that new policy, the the monetary benefits of the lease, at
administration reconstituted the least a few federal courts have said
Interagency Working Group on So- that it is arbitrary and capricious
cial Cost of Greenhouse Gases and not to monetize the climate damages
rescinded the Trump-era estimates. caused by those decisions. At a recent
The working group published new argument at the D.C. Circuit, the
interim estimates for the damage panel hearing argument over a Ten-
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nessee Gas Pipeline Co. LLC project questioned the Federal Energy
Regulatory Commission’s failure to
consider downstream greenhouse gas
emissions in its pipeline decisions.
(The agency recently acknowledged
that it should do so for the first time,
in a pipeline decision involving
Northern Natural Gas Company.)
In a case going the other way, a U.S.
district court in Montana upheld a
Trump agency’s decision not to rely
on the Social Cost of Carbon. But
that case is on appeal.
In addition, agencies face legal
jeopardy if they rely on estimates
that do not have the support of a
robust analysis. Last year, a U.S.
district court in California struck
down the Trump administration’s
attempt to use its own vastly depressed estimate for the damages
from greenhouse gas emissions,
holding that the administration
had ignored the best available science.
Presidential policymaking by executive order is likely here to stay.
Indeed, the president has long had
the authority to instruct agencies to
work together to produce reasonable
and vetted analyses. Using those executive powers to constitute an interagency working group that provides
guidance to agencies on how to value
things like the climate damages from
greenhouse gas emissions — in the
face of likely litigation risks when
that valuation is missing — seems
like a useful approach.
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Environmental Information

Research, Access & Environmental Decisionmaking
By Sarah Lamdan

In an ideal world, environmental information
would be easy to find and use. But the
current state of environmental information
access requires additional knowledge and
expertise—the kind that this book provides.
Designed for legal practitioners, librarians,
journalists, advocates, students, and
researchers, this book helps environmental
information seekers locate, obtain, and
make sense of environmental records,
documents, and pieces of data. It contains
tips and concepts that expand beyond legal
research or general research and into the
broader realm of information-gathering.
The book discusses environmental research
tactics and resources and it also covers
methods for obtaining information from
nontraditional sources like government
offices and open meetings.
About the Author
Sarah Lamdan is an Associate Professor and librarian at the City University of New York School of Law.
Sarah specializes in government information access and transparency with a focus on environmental
agency records, and she teaches legal research, advanced legal research, and lawyering skills courses.
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An Economic Perspective

Decarbonizing the U.S. Economy
Has Substantial, Impressive Benefits

P

resident Biden has called for as how changing temperature and
reducing net emissions of U.S. precipitation patterns could affect
greenhouse gases to zero by 2050. agricultural production.
The ambitious nature of this goal reflects
Economists use a percentage called
a growing understanding of the signifi- the discount rate to monetize future
cant risks that climate change poses to benefits in present-day terms. Recent
our well-being. The good news is that understanding of discount rates —
such rapid decarbonization of the econ- as revealed by behavior in financial
omy would deliver dramatic benefits: markets — suggests that lower rates
the International Monetary Fund esti- should be employed, increasing the
mates that U.S. carbon dioxide emis- present value of future benefits. The
sions last year will cause nearly $200 updated damage functions and the
billion in climate-related damages.
lower discount rates would each result
The IMF calculation builds on the in integrated assessment models propioneering work of William Nord- ducing higher estimates of the SCC.
haus of Yale University, in which he
This metric can play several key
estimated the Social Cost of Carbon roles in public policy. First, some statas the present-day value of the eco- utes require regulatory agencies to set
nomic damages of an additional met- standards based on explicit considerric ton of carbon dioxide emitted to ation of the regulation’s benefits and
the atmosphere. Since a single mol- costs, such as for the energy efficiency
ecule of CO2, once
of appliances and the
emitted, could reside
fuel economy of cars
The U.S creates
in the atmosphere
and light trucks. In$200 billion of
for centuries, an ecodeed, the George W.
nomic assessment of
Bush administration
climate-related
this molecule must
first used a SCC in
damages each year
account for its imevaluating regulations
pacts next year, and
in response to a 2008
the following year, and for hundreds federal court ruling that remanded a
of years into the future. We calculate Department of Transportation fuel
the SCC using models that integrate economy standard because it had inithe globe’s economic, energy, and cli- tially failed to account for the benefits
mate systems over the long run.
of reducing carbon dioxide in the setTo inform its ambitious climate ting of the standard.
agenda, the Biden administration reSecond, regulatory agencies must
cently announced that it would use conduct regulatory impact analyses of
estimates of the SCC based on the in- their major rules. For those regulations
tegrated assessment modeling work of that reduce carbon dioxide emissions,
the federal government’s technical ex- the SCC can illustrate how the benefits
perts in 2016. The Biden White House justify the costs. Public communicaalso launched an interagency working tion of these results can enhance ungroup to update the SCC over the next derstanding of the serious risks posed
year to reflect the latest insights from by climate change as well as demonthe research community.
strate that a given regulation represents
Recent scholarship has advanced a good investment on behalf of the
our understanding of climate change American people.
damage functions, such as how heat
Finally, the SCC can also inform
waves under a changing climate the design of new policies. For excould increase premature mortality ample, some economists have advoand reduce labor productivity, as well cated for an economy-wide carbon
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tax that is set equal to the SCC. If
new legislation set a carbon tax equal
to the interim SCC adopted by the
Biden administration of $50 per ton,
then it would result in a tax on gasoline of about 45 cents per gallon and
a tax of about 5 cents per kilowatthour of coal-fired power. Economic
models of such a carbon tax suggest
this would halve U.S. carbon dioxide
emissions economy-wide by 2035.
A federal clean electricity standard
could require increasing shares of renewable and other zero-carbon power
in the electricity sector. Building on
the experience under some states’
renewable portfolio standards, a national clean electricity standard could
include an alternative compliance
payment that would effectively cap
compliance costs. This could provide
insurance that the costs of the policy
— and hence the increase in utility
rates — do not become unexpectedly
high if there is insufficient supply of
clean power. The SCC could serve as
the basis for setting such an alternative compliance payment.
The SCC can also play a role in international diplomacy. It signals to the
rest of the world that the United States
accounts for the global benefits of its
greenhouse gas emission reductions. If
other countries reciprocate — each taking actions that also reflect the global
benefits of doing so — then the world
can make meaningful progress on the
goals set forth in the 2015 Paris Agreement limiting future temperature increases.
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Environmental Justice 4TH Edition
By Barry E. Hill

ace and socioeconomic status should not
dictate the environmental health risks we face.
Yet, too often this is not the case. The
environmental justice movement seeks to avoid,
minimize, and mitigate disproportionately high
and adverse impacts on minority and/or
low-income communities and to ensure that
disadvantaged communities are engaged
meaningfully in the environmental
decisionmaking processes.
Environmental Justice: Legal Theory and Practice
provides a thought-provoking exposition and
comprehensive review of the complex mixture of
environmental laws and civil rights legal theories
that are central to this still-evolving area of law.
The book, now in its 4th edition, includes all of the
significant cases and developments that have
occurred since the prior edition. Readers will
come away with a deep understanding of the
dynamics of environmental justice and gain
insight as to how best to address the issue
through enlightened leadership in our
communities, government agencies, state bar
associations, law offices and legal services
providers, law school clinics and academic
institutions, and corporations.
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“Professor Hill’s 4th edition is remarkable. The professor-cum-artist has provided his
students with a veritable easel by which they will be enabled to paint a picture
illustrating the environmental issues confronting us as a community, nation, and
globe. I can envision Professor Hill’s students using his treatise, his easel, to not only
depict the problems but to advocate for meaningful solutions. If America is to be, truly,
great, there is a critical subset of factors of environmental justice concerns that must
be remedied. Professor Hill’s treatise illustrates that environmental justice is the
primary issue confronting us all in the 21st century.”
—Pierre B. Turner, Judge, New York City Housing Court (ret.)

Science and the Law

Microplastic Pollution: When
a Solution Becomes a Problem

S

tarting from almost nothing at the exponential increase in plastic use
the end of World War II, annual commenced.
production of plastic has grown
The scientific literature on nanofrom roughly two pounds per person plastic toxicity is limited and incipiin 1950, to roughly 25 pounds in the ent. I am not sanguine. Chan-Wei
1970s, to nearly 100 pounds today. Lu of the National Taiwan University
Not only has plastic use grown faster and his colleagues show in a 2021 arthan GDP, it has outpaced consump- ticle that laboratory exposure of the
tion of lumber, cement, and steel. Plas- worm C. elegans to nanoplastics causes
tics are versatile, and typically cheaper harm four generations later. Recent
than metal, wood, cotton, or wool. Yet, work spearheaded by Charlie Rolsky,
only roughly 10 percent is recycled.
director of science at Plastic Oceans
Plastic waste is everywhere, persis- International, shows plastic chemical
tent, and pretty much impossible to components in diverse human tissues.
irradicate. Plastic pollution causes di- In a recent paper, Antonio Ragusa, an
verse harms, including entangling sea obstetrician at an Italian hospital, and
turtles and shore birds, and aesthetic his colleagues, show extremely worrydegradation of landscapes. Microplas- ing presence of nanoplastics in human
tics in the ocean clog filter-feeding placentas.
zooplankton and invertebrate larvae.
All this screams for the precautionNanoplastic particles the size of PM2.5 ary principle. Only a grotesquely imare found in many human tissues.
moral society would accept risk of a
Plastic is manufacwidespread pollutant’s
tured from oil. The
harming developing
Plastic pollution can
chemistry used rehuman babies, in ways
be found in nearly
quires small amounts
that may well persist
of various additives,
for generations.
every ecostystem
for example BispheEfforts to control
and in human tissues plastic waste are as dinol A. Those additives are responsible
verse as the problem
for many of its desirable properties, itself. Internationally, UN Environincluding rigidity, color, slipperiness, ment’s Ad Hoc Open-Ended Expert
and durability. Yet these additives also Group on Marine Litter and Microleach out of plastic, and are often toxic. plastics held its final meeting last year,
Additionally, many toxics not used in and issued a report. The February
the manufacture of plastic, like PCBs 2021 session of the UN Environmenand DDT, hitch a ride on this durable tal Assembly considered that report.
material as it moves through ecosys- In some quarters, there is support for
tems and tissues.
a new international treaty to control
Scientific knowledge about plastic oceanic microplastic.
pollution is highest for large pieces,
There is a role for science. But it is
getting progressively worse as particle limited. The UN microplastics inquiry
size decreases. Concern about plastic is at its core a legislative process. The
littering highways goes back to the expert group report does make refer1960s and Lady Bird Johnson. Yet ence to science. Yet what I find most
only the relatively recent 2011 semi- prominent is the care and effort that
nal review by Matthew Cole and col- report takes to carefully state the nuleagues ignited concern about micro- anced and diverse views of the various
plastics. As is typical, scientific knowl- members of the group — positions
edge lagged the problem, with said largely grounded in cultures, politics,
review being published decades after and economics, not science. This is an
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unavoidable and inevitable part of any
international negotiation. Nevertheless, the science gets lost in an amalgam.
Science getting short shrift is not
the real problem. The scientist is in
some ways an oracle, communicating
to legislators and politicians underlying truths about the real world. When
legislative and political processes discount science, solutions get adopted
that, in critical ways, are inconsistent
with the real world, causing them to
eventually and inevitably fail.
Deceptive communication of technology and science exacerbates these
difficulties. See for example, comments
of Larry Thomas, former president of
the Society of the Plastics Industry, as
reported in an NPR investigation describing industry efforts going back
decades to deceptively communicate
the potential of plastic recycling.
Recycling plastic is an uphill battle
against economics and chemistry. The
chemical reactions that produce plastic from oil are effectively irreversible
— it is a one-way street. Moreover,
plastics are chemically diverse and are
used in diverse applications, creating
a high cost of collection and sorting.
By contrast, oil is uniform, cheap,
and readily available, and thus a better starting substrate to manufacture
plastic.
The core problem here is not plastic
waste. Rather it is deception, fossil fuels, and the immense demand for plastics from a global population of nearly
8 billion.
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What Can Animal Law Learn
From Environmental Law? 2d Ed.
By Randall S. Abate, Editor
With its intricate layers of international, federal, and state
protections, environmental law is more established than
animal law. Yet, animal law faces many of the same legal and
strategic challenges that environmental law faced in seeking
to establish a more secure foothold in the United States and
abroad. As such, animal law stands to gain valuable insights
from the lessons of the environmental law movement.
In the Second Edition of this book, Prof. Randall S. Abate,
the inaugural Rechnitz Family and Urban Coast Institute
Endowed Chair in Marine and Environmental Law and Policy
at Monmouth University, has assembled an experienced
team of 36 academics, advocates, and legal professionals
from the environmental and animal law fields to examine
the experiences of these two fields. Drawing on lessons from
history, politics, and law, the 29-chapter book examines how
environmental law’s successes and shortcomings can inform
animal law, and how the two fields can work together to
secure mutual gains in the future.
Highlights from the Second Edition
• Three new chapters addressing how food law and policy can be a valuable mechanism for enhanced
protection of animals. Coverage includes consumer protection litigation involving false advertising
claims, industry challenges to plant-based meat and milk, and animal and environmental law and policy
considerations concerning lab-grown meat.
• Expanded coverage of cutting-edge procedural topics with three new chapters on impact assessment,
enforcement, and regulatory avoidance.
• Expanded coverage of climate change with two new chapters addressing innovative proposals for enhanced
protection of animals in the face of this crisis.
• New chapters on a range of pressing themes at the intersection of animal and environmental law and
policy including rights of nature, greenwashing and humane washing, animal testing, and an emerging area
known as “animal socioequality.”
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The Business of Environment

ESG Standard on Environmental
Justice Can Drive Greater Progress

W

  ith renewed government issuance decisions. In countries with
focus on environmental less-developed environmental laws, rejustice, it may be time to leases to air and water and waste hanconsider opportunities to advance EJ dling practices may not be regulated at
by leveraging private governance to all. A voluntary standard and disclosure
complement these public efforts.
framework might fill these gaps while
Many companies have strong envi- regulators work to close them.
ronment, health, and safety programs
There are pros and cons to this idea.
that collectively promote EJ. For in- On the positive side, a standard volunstance, by applying science to assess tary framework to measure EJ impact
— and, if needed, avoid — potential and engagement might drive positive
impacts of their own and suppliers’ op- outcomes for underserved communierations on nearby communities, and ties more quickly. And likewise, compaactively engaging as good neighbors.
nies effecting positive changes may be
When combined with increases in rewarded with enforcement discretion
citizen science, and the rising focus from regulators, improved reputation
on equity across the
both locally and with
Biden administration,
other stakeholders, and
Companies need to
the need for robust
increased investment.
corporate EJ programs assess an ESG-plus-EJ
On the other side of
is even more importhe ledger, companies
framework’s upside
tant. However, in the
evaluating adoption of
and downside
absence of common
a voluntary standard
program frameworks,
EJ framework might
approaches used by
be fearful of explorcompanies may be disparate, and in ing and disclosing potential impacts of
many cases may not be transparent to their operations beyond what the law
the community or other stakeholders.
requires, as they may expose themselves
Emerging in tandem with the focus to reputational harm or liability. In adon EJ is an increase in corporate envi- dition, companies might have concerns
ronmental-social-governance disclosure regarding suppliers’ impacts on EJ comand in the standards supporting such munities when they lack direct control
disclosures. There may be an opportu- and ability to reduce impacts.
nity to leverage ESG reporting to drive
How might we determine whether
greater transparency and address equity there is merit to implementing a volills where most needed. The objective untary standard EJ framework? The
of incorporating EJ into an ESG frame- answer may help companies assess
work would be to drive positive perfor- whether the potential upside of such a
mance by businesses where gaps exist framework outweighs the downside.
in the protection of public health and
First, research could help determine
safety afforded by environmental laws. whether ESG priority assessments and
For companies that operate in vari- metrics have a positive effect in reducous jurisdictions around the world, ing environmental impacts. Do comdifferences in laws might result in pol- panies that routinely disclose carbon
lution above safe levels even when the emissions, toxic air and water releases,
firm has a robust compliance program. and waste have reduced environmental
For example, in countries with gener- impact compared to their competitors?
ally strong environmental laws, certain If so, there may be a case for developregulations may fail to consider the cu- ing the right standard of performance
mulative effect of pollutants on a given and metrics to assess and measure EJ
community when applied to permit performance.
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Second, reach an industry consensus
regarding the standard, the metrics, and
verification methods to legitimately and
accurately measure corporate EJ performance. These metrics may include the
impact of a company’s direct operations
and the operations of its suppliers relative to air and water toxics, particulate
matter, water extraction and discharge,
waste management, corporate engagement with neighboring communities,
and perhaps even the impact of climate
change on health and well-being.
Procedurally, the standards and metrics could be developed in a manner
similar to other public standard-setting
processes — convening stakeholders to
develop a draft approach and enabling
a period of public comment and consultation. The objective would be that
the standard could then be incorporated into existing ESG reporting frameworks, such as SASB, GRI, CDP, or the
new World Economic Forum framework, to drive positive performance
where gaps exist in the protection of
public health and safety afforded by environmental laws.
Finally, have companies disclose
against the standard in their ESG reports, thus driving increased awareness
and transparency, which are precursors
to improved performance.
A voluntary EJ standard and associated metrics could serve as a complement to the actions being taken by lawmakers to improve equity in environmental protection. It is a concept worth
exploring to reduce impacts in already
at-risk communities.
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Gaps in International Environmental Law:
Toward a Global Pact for the Environment
by Maria Antonia Tigre

T

he United Nations has set in motion a process to discuss
and potentially reach agreement on a Global Pact
for the Environment. This book informs those
discussions, providing a deep dive into the challenges
that characterize international environmental law today
as well as the necessary background on the past five
decades during which these frameworks were created.
The book also describes contemporary negotiations
about how, and even whether, to clarify and strengthen
the norms that guide us today. By providing a clear
picture of the competing trajectories of the current state of
the law and our environment, this book equips readers with
the knowledge and confidence to shape the future evolution
of international environmental law.

“Maria Antonia Tigre has created a much-needed resource for
all of us working toward a Global Pact for the Environment.”
Yann Aguila
Environmental Law Commission Chair, Club des Juristes
“The development of the Global Pact for the Environment represents the most important single event in the formation
of international environmental law since the Rio Declaration in 1992. The debates over the content and strategy of the
Global Pact raise questions over what soft law, principles, and sustainable development can mean (and should mean) in
the 21st century. Maria Antonia Tigre’s deep and informed analysis provides an invaluable history and assessment of this
important work in progress.”
James Salzman
Law, UCLA Law School
Co-author, International Environmental Law and Policy

ISBN: 978-1-58576-219-4 | Price $9.95
ELI members receive a 15% discount on all ELI Press
and West Academic publications. To order, call 1(800) 313-WEST, or
visit www.eli.org or westacademic.com.

Private Practice, Public Policy

The Nation’s Environmental Law
Firm, ENRD, Hits Reset Button

S

oon after President Biden took mer Judge Merrick Garland has taken
office, the Department of Jus- the helm as attorney general. As a widetice’s Environment and Natural ly respected jurist on the D.C. Circuit
Resources Division rescinded nine — the second most important court
enforcement policies issued by Trump for environmental law — Garland has
appointees as “inconsistent with long- more familiarity with environmental
standing division policy and practice.” statutes than any other AG.
Additionally, the policies “may imCommentators have described
pede the full exercise of enforcement him as a centrist among Democratic
discretion in the division’s cases.” appointees, with a willingness to defer
With the stroke of a pen, ENRD lift- to agency legal and scientific expered the prohibition on Supplemental tise. Early in his career, for example,
Environmental Projects in civil cases he joined a dissent from the denial of
and jettisoned a 2020 memorandum rehearing en banc by all the judges
limiting federal overfilling in state en- on the D.C. Circuit in a case invaliforcement actions.
dating Clean Air Act
The move signaled
regulations
under
a new chapter at The assistant attorney the non-delegation
general will inherit a
ENRD. Practitioners
doctrine — his posianticipate renewed
tion was later vindirange of institutional
activity in three main
cated by the Supreme
and policy issues
areas: a funneling of
Court. He later auresources to civil and
thored an opinion
criminal enforcement, particularly upholding the constitutionality of the
under the Clean Air and Clean Water Endangered Species Act, and joined
acts; leveraging the division’s resources colleagues in upholding Obama-era
to support the administration’s efforts standards for mercury and air toxics
to combat climate change; and a refo- from utilities.
cusing on underserved and disproporWhile the AG typically plays a fairtionately impacted communities.
ly limited role in environmental cases
For the division’s career attorneys, on a day-to-day basis, he is critical for
the last four years have been a roller refereeing interagency disputes and
coaster. Commentators point to data managing interactions with the White
indicating that enforcement activ- House. Moreover, Garland will share
ity slowed, while resources shifted to responsibility for implementing the
other priorities. ENRD, for example, Biden administration’s overarching
reported collection of criminal and agenda on climate and environmental
civil fines declining from an average justice. A key Biden executive order,
of $1.7 billion per year (2015-16) to for example, requires the AG to conan average of $560 million per year sider renaming ENRD the “Environ(2018-19). And according to some mental Justice and Natural Resources
analysts, during Trump’s first two Division”; to direct that division to
years, the country witnessed a signifi- develop a comprehensive EJ enforcecant decrease in federal criminal pros- ment strategy; and to consider createcutions for air and water violations. ing a new office (but not necessarily
Meanwhile, ENRD’s defensive docket a new litigating division, as had origiballooned from 466 cases in 2014 to nally been suggested) to coordinate EJ
648 four years later. But despite this efforts across all DOJ components, esbusier case load, the division’s roster of pecially the Civil Rights Division and
attorneys declined.
U.S. attorneys offices.
DOJ is now poised for a reset. ForIn setting ENRD on a new course,
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the next assistant attorney general for
the division will have a full plate. In
addition to bolstering ENRD’s staff
and overseeing a resurgence in enforcement activity, with initiatives expected in multiple sectors, the AAG
will be busy guiding agencies in reconsidering the prior administration’s
deregulatory measures, and proactively participating in the design of new
agency initiatives to enhance their
legal defensibility. The AAG will also
be asked to lead the division’s efforts
in vindicating the rights and resources
of Indian tribes, which has historically
been an important feature of the division’s work.
None of this will come easy. A
federal judge, for example, recently
denied ENRD’s request to stay a case
challenging Trump’s overhaul of the
National Environmental Policy Act’s
implementing regulations. DOJ requested to put the case on ice until
after the new administration’s key appointees, including the head of the
Council on Environmental Quality,
are Senate-confirmed. Environmental groups opposed the stay, and the
court agreed to hold ENRD’s feet to
the fire. The administration may have
to make decisions on which aspects
of the NEPA regulations to modify
or rescind sooner than expected. The
uncertainty in the rules will only complicate ENRD’s role in defending the
decisions of land management agencies under NEPA, particularly as the
new administration makes a major
push on infrastructure.
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Paying for Tomorrow
Maintaining Our Quality of Life
By Michael Curley
Our quality of life is heavily influenced by the
quality of our environment. Whether we want
to keep the beauty and quality that we have, or
we want to change and clean up those areas of
our environment that have been compromised,
environmental quality is inextricably bound up with
our sense of the quality of our lives. Yet, this comes
with a cost.
We were relatively successful at tackling many of
the environmental problems of the past. But we
now face a new set of environmental challenges,
and we have neither the financial nor the
operational structures to deal with these situations.
And so it is imperative that we adopt the most costeffective solutions to the problems we face now
and in the future.
Written for a general audience, Paying for Tomorrow: Maintaining Our Quality of Life explores
and explains the various financial strategies that could be used to preserve the quality of our
lives. Yes, we have to pay to reduce greenhouse gases, but we also have to pay for climate
resilience, adaptation, and mitigation. Yes, we have to have safe drinking water plants and
wastewater treatment plants, but we also need power to run them. Yes, we want to conserve
energy and increase our use of renewables, but we also need to protect jobs. This book is about
what we are going to have to pay for in order to maintain our quality of life in the foreseeable
future. And it is about the strategies we must employ to make sure that we use the most costeffective and least expensive strategies to pay for them.

ISBN: 978-1-58576-193-7 | Price $19.95
ELI members receive a 15% discount on all ELI
Press and West Academic publications.
To order, call 1(800) 313-WEST,
or visit www.eli.org or westacademic.com.

The Developing World

International Conspiracy Promotes
Sustainability Along With Equity

L

ast February 13, the Indian
Ravi was arrested under a British
government arrested in the south- colonial 1870s sedition act (still on the
ern city of Bengalaru (Bangalore) books!) that provides up to life imprisan apparently highly dangerous young onment for any “words, signs, or repwoman. Security forces extradited her resentations” that “attempt to incite
immediately to Delhi to appear before disaffection toward the government.”
a court the very next day. Police alleged She is in good company. The British
that 21-year-old Disha Ravi contribut- Raj arrested Gandhi under the same
ed to a coordinated international con- law, which the Mahatma, who was also
spiracy “to wage economic, social, cul- a lawyer, said “was designed to suppress
tural, and regional war against India.”
the liberty of the citizen.”
Ravi co-founded in 2019 the Indian
In summer 2020, Ravi was one
branch of Greta Thunberg’s climate of the leaders of a nationwide protest
protest movement, Fridays for Future. against a draft revision of India’s enOver the past three years Ravi has been vironmental assessment law. The leadinvolved in campaigns to protect the ing English language daily The Hindu
endangered lion-tailed macaque, delay condemned the draft for going “to
a dubiously planned
great lengths to reduce
hydroelectric dam,
or even remove pubIndia has arrested
and protest the prolic participation, and
an environmental
posed weakening of
by extension expert
India’s environmental
opinion,” from the enactivist whose crime
assessment law.
vironmental approval
was to speak out
Early in February
process.
Thunberg
tweeted
The draft includes a
her support for hundreds of thousands list of projects that would no longer reof Indian farmers protesting since last quire environmental clearance, includyear recent market liberalization laws ing coal mining and seismic surveys for
for agriculture. The tweet included a oil, methane, and gas on some lands.
toolkit that explained the farmers’ pro- It limits public participation in reviewtest, listing various typical civil society ing pipeline infrastructure in national
nonviolent tactics, such as tweeting, parks and wildlife sanctuaries, as well
email alerts, pressure on parliamentari- as relaxing environmental rules for
ans in the home countries of activists to roads and highways. During the public
raise questions with the Indian govern- comment period three environmental
ment, etc. Ravi edited several sentences groups — Fridays for Future, Let India
in Thunberg’s draft of the toolkit, to Breathe, and There Is No Earth B —
clarify the farmers’ issues. Obviously a helped mobilize over two million prodangerous international conspiracy.
test emails from Indian citizens to the
India is one of several major demo- environment ministry. In response the
cratic countries, such as Turkey and government shut down the web sites of
Brazil, where nationalistic strongmen the organizations for weeks and threathave come to power, all claiming to ened to arrest environmentalists under
make their countries great (again). At- anti-terrorism laws.
tacking journalists, suppressing nonRavi recounts that her family and
governmental environmental, human many others in India are already sufferrights, and social justice organizations, ing from the effects of climate change.
weakening and non-enforcement of The granddaughter of farmers, she
laws ensuring public participation and sympathizes with their plight. Farmers
transparency (such as environmental account for 58 percent of India’s 1.3 bilassessment) are all part of their toolkit. lion people. They suffer from increased
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climate extremes of drought and
flooding, as well as from the economic
threat of rapid market liberalization
of agriculture, which they maintain
will dispossess them and benefit large
agribusinesses. “Instead of being supported to become self-reliant and prosperous,” Thunberg wrote, “a majority
. . . are increasingly being subjected to
the control of large corporations and
international institutions whose sole
focus is profits, and necessarily involves
increased exploitation of nature.”
Thunberg’s and Ravi’s message
links environmental sustainability,
climate action, and broadened political and economic democracy. It appears to be a threat for some nationalistic governments. Yet India needs
these activists for a sustainable future. The 2020 Yale-Columbia Environmental Performance Index, which
examines 180 nations on environmental health and ecosystem vitality
according to 32 performance indicators, ranked India at 168, near the
bottom. India’s air quality ranks 179
(only Pakistan’s is lower), and 42 of
its major rivers are so contaminated
with heavy metals that they threaten
human health.
Ravi was released on bail following
a deluge of protests from prominent
Indian academics and political figures,
including diplomats, former finance
and environment ministers, and the
economist and author Mihir Sharma,
who tweeted “Ok now we’re arresting
21-year-old climate activists. Well done
India, you big superpower you.”
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Notice & Comment
‘The Community,’
Equity, and Justice

T

he past year has seen the
emergence of the community
as a key phrase in the national
conversation. This is a result
of the impact by the Movement for
Black Lives and related movements
among Latinos, Native Americans, and
Asian Americans, each of which brings
to attention the aspirations, along with
the needs and grievances, of a group.
At the same time and not coincidentally, the term environmental justice
has become part of the nation’s lexicon.
This is the immediate result of a several
new executive orders. But it is more importantly the result of decades of work
by activists in communities wracked by
pollution and neighborhood ruin.
The EJ movement elevates the concerns of affected areas — always called
“the community” — to the level of the
larger community. This has too often
been limited to people of color and local interests. A welcoming sign is that
engagement with the community at
both levels has become an important
task for both business and government.
The big step in the last year is another
enlargement of the scope of concern;
hopefully, as should be true with racial
justice generally, community is now the
entire nation for this important cause.
Here one needs to celebrate the contributions of the civil rights movement’s
founders. They turned the actions of a

brave woman in refusing to give up her
seat on a Montgomery, Alabama, bus
into a local community grievance that
grew into a national community movement and achieved landmark successes.
A group that included a local minister,
Martin Luther King Jr., along with
other clergy and educators, began organizing the community. They needed
to ensure that their proposed boycott
would be observed, that there were
cars to take workers to their jobs, that
they had a bail fund. Although a suit
by the NAACP officially ended the dispute, the economic effects of the community’s boycott were decisive. King
thereafter spoke often of what he called
“Beloved Community,” one of equality.
Notably, nowhere in the text of the
Constitution or the amendments does
the word “community” appear, despite
invocation of “the general welfare.” Indeed, whereas the Federalists were individualists, in the estimation of historian
Isaac Kramnick, it was the anti-Federalists who were “nostalgic communitarians, seeking desperately to hold onto
the virtuous moral order threatened by
commerce and market society.”
But that was not what the newly
proposed government was all about.
In Federalist No. 10, in fact, after enumerating a “manufacturing interest,
a mercantile interest, a moneyed interest,” Madison goes on to state that
“the regulation of these various and
interfering interests forms the principal
task of modern legislation.” According
to Kramnick, “for Madison and the

C

ANADA will collect data
on the impact on siting a
disproportionate number
of polluting industries and landfills
in areas inhabited by racial minority communities, federal lawmakers voted [March 24]. The bill aims
to tackle “environmental racism.”
—Reuters

Federalists, justice effectively meant
respecting private rights, especially
property rights.” Indeed, in a speech to
the Constitutional Convention, Madison declared that liberty depended on
“divid[ing] the community” so that no
group gains a majority.
But the notion of community, of
sharing endeavor and goals, persisted.
The 19th century was marked by utopian communities — for White people, at least. Such were the followers
of Johann Georg Rapp, who founded
the Harmony Society in rural Pennsylvania. The Rappites believed in a strict
communism. Every day, the milk wagon went by each cabin. Into a funnel
at the top of the barrel, the housewife
poured from a bucket her cow’s morning production. Then she drew into the
same bucket from a bung at the bottom
the day’s ration to all community members. The Rappites were celibates, and
put all their labor into productive manufacturing endeavors. Being successful
celibates, they eventually died out. The
same fate befell the Shakers, another
manufacturing community in which

New EPA Administrator Champions Scientific Integrity
Michael Regan, President Joe Biden’s freshly
sworn in Environmental Protection Agency
administrator, is seeking
to clean up the mess left
behind by the previous
administration’s politically motivated attacks
on science.
“When politics drives

science rather than science informing policy,
we are more likely to
make policy choices
that sacrifice the health
of the most vulnerable
among us,” Regan wrote
in a letter to his staff
obtained by NBC News.
“Manipulating, suppressing, or otherwise
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impeding science” has
“real world consequences for human health and
the environment,” the
administrator said.
He also promised
that “retaliation, retribution, intimidation,
bullying, or other reprisals” against staffers
who raise any concerns

to the EPA’s scientific
integrity officials or the
agency’s watchdog “will
not be tolerated.”
Regan’s memo marks
a full pivot from President Donald Trump’s
rejection of climate science in favor of corporate-friendly policies.
— Talkingpointsmemo.com
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Notice & Comment
all property was shared. Notably, both
were economic success stories, speaking
well for communitarian interests.
Also successful were the followers of
John Humphrey Noyes, who considered themselves “Bible Communists.”
They moved to western New York to set
up the Oneida Community. Where the
Rappites were sexless, the Oneidans had
a communal marriage, based on Scripture’s injunction that “all mine thine, all
thine mine.” Indeed, that applied to all
property as well. In place of law or regulation, they had community sessions in
which miscreants were subject to the
justice of the tongue. And like the Rappites, they were industrialists. They invented the better mousetrap, the Victor
Four-Ways, and made a fortune. They
began the silver company that still bears
their name. But eventually the children
of plural marriage didn’t necessarily
support it for themselves, and the community expired.
The 19th century of course also had
national movements rooted in community, many of which still resonate
today. Lincoln spoke often of community, and invoked the Declaration
of Independence in reminding Americans that theirs was a “government of
the people, by the people, and for the
people,” one “dedicated to the proposition that all men are created equal.” The
emancipation movement, the suffrage
movement, the labor movement, the
Populist movement, and religious sects
all embraced the sense of sharing of aspirations emblematic of community.
Today, the Movement for Black
Lives and its brethren, including the EJ
movement, remind us of the validity,
continuity, and evolution of communitarian goals. At the same time, they
make clear the distance yet to be traveled. The American genius has been to
continually expand the community to
the point where the concerns of individuals are the concerns of all. No longer should where you live determine
your quality of life, indeed your very
lifespan. The community — acting as
one — should no longer stand for it.
Notice & Comment is written by the
editor and represents his views.
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I have a bottle of rubbing alcohol that is square instead of round.
“Square bottle uses less plastic than
a similarly sized round bottle,” its label proclaims. Dusting off memories
of high school geometry, the reader
might recall that out of all geometric
shapes, spheres maximize the most
volume for the least amount of surface area. So wouldn’t a round bottle,
closer in shape to a sphere, use less
plastic than a square one?
Over the course of an afternoon,
I wrestled with a graphing calculator
and ruler to set the record straight.
According to my figures, a round
bottle of equal height and volume
uses 5.826 square inches less plastic than the square one. That’s nine
postage stamps of plastic, or seventenths of a Post-It note. Multiply by
a hundred thousand bottles, and you
get an excess of plastic that would
blanket three quarters of a basketball court.
An unsurprising finding, but some
questions remain. Perhaps a round
bottle requires thicker plastic material than a square one for structural integrity, or vice versa. Packing
square bottles inside rectangular
shipping containers might minimize
dead space, which would increase
shipping efficiency and save fuel —
although it’s unclear if or how this
would offset the extra plastic used.
Policymakers call this process
of adding up direct and indirect
environmental costs of a product
a Life Cycle Analysis. LCAs assess
the environmental impacts of the
full life cycle of a given product,
from extraction of raw materials, to
production and use, to disposal or
reuse. LCAs are used to analyze new
renewable fuels under the Energy
Independence and Security Act of
2007, and to evaluate products for
Environmentally Preferred Purchasing policies for several states.
An LCA could also help us un-
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derstand the environmental impacts
of square vs. round bottles. However,
the analysis is not without its flaws.
As the economist Frank Arnold noted in this magazine, “It is impossible,
practically speaking, to identify and
measure all of the indirect sources
of environmental problems for a given product or process.” Even if you
tried, the process would end up prohibitively expensive and laborious.
Perhaps there are limits to comparing life cycle costs in the first
place. After all, alternative forms of
packaging can only go so far to address the issue of plastic use.
I’m reminded of a company that
sells packaged water in paper cartons, promoting reduced plastic
waste as part of the product’s appeal.
Boxed Water Is Better, they say —
and that’s also the company’s name.
Similar to our bottle of rubbing
alcohol, the main advantage of these
paper cartons is shipping efficiency, not
reduced waste, according to one 2015
Bloomberg article. In fact, the recycling rate for the type of plastic used
to make water bottles is significantly
higher than the rate for cartons. At
the end of the day, Boxed Water Is
Better encourages consumers to feel
good about a habit that contributes
to enormous waste: using disposable
water bottles when, in many cases,
perfectly safe tap water is available.
The problem is not that we need
different packaging — we need less
waste and less packaging to begin
with. According to EPA, packaging
makes up close to thirty percent of
all municipal solid waste in the United States. Shiny new alternatives like
boxed water won’t make the dent
they promise. We need, as Frank
Arnold puts it, the simpler solution
of traditional environmental regulation: “Defining a problem clearly and
developing regulatory and non-regulatory mechanisms to address it.”
—Akielly Hu, Associate Editor
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Over a million wells dot the American landscape, each
offering an opportunity for unsuspected and invisible
methane releases. This daunting climate compliance problem
can’t be solved without a new regulatory approach.
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With Compliance Built In
Widespread, serious violations are the norm for most environmental rules. A Next
Generation Compliance approach to regulations can help deliver promised benefits
— especially for climate rules, where we cannot afford implementation collapse
Cynthia Giles is a guest fellow at

Harvard’s Environmental and Energy Law
Program and was the head of EPA’s enforcement
office for all eight years of the Obama
administration.

N

early everyone involved in
environmental regulations believes that compliance with environmental rules is pretty good
and that it is enforcement’s job
to take care of the rest. You hear
this all the time — from regulators, companies, legislators, academics, and environmental advocates.
Both assumptions, that compliance overall is
strong, and the work of ensuring compliance should
be left to enforcement, are wrong. The data reveal
that the rate of serious noncompliance — not just
any noncompliance, but violations EPA defines as
the most important — is typically 25 percent or
more, according to the agency’s data of self-reported and government-identified violations. For many
important rules with big health consequences, the
serious noncompliance rates for large facilities are
50 percent to 70 percent or even higher. And those
are just the ones we know about; for many rules
EPA has no idea what the rates of noncompliance
are because the regulations don’t include any way to
figure that out.
We have also learned that the most important
driver of compliance isn’t enforcement, but the
design of the regulation. If a rule is structured to
set compliance as the default, it can get impressive
on-the-ground results without the need for much
enforcement. Rules that instead include many opportunities to evade, obfuscate, or ignore will have
dismal performance records that no amount of
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enforcement will ever fix. Robust enforcement is
absolutely necessary for any strong compliance program, but enforcement alone will never close the
compliance gap created by a poorly designed rule.
Next Generation Compliance, which I launched
at EPA during the Obama administration, is a new
paradigm for environmental rules. It argues that
rules need to be tightly structured to make compliance the path of least resistance. Next Gen rule
design acknowledges that in the messy real world
where we actually live, equipment fails, people
make mistakes, multiple priorities compete for attention and funding, and companies make close —
and sometimes nowhere near close — calls in their
own favor. And sometimes they just cheat. There is
a mountain of evidence that rules only work if they
find a way to align private incentives with the public good. These essential truths are the difference
between a rule that is great in theory — and one
that delivers in real life.
One common misconception about Next Gen
is that it is about making rules enforceable. It isn’t.
Yes, rules should be enforceable, because that’s a
baseline condition that differentiates a rule from
good advice. But Next Gen goes way beyond that.
It is about creating a structure where the default setting is good compliance — where implementation
is strong even if enforcement never comes knocking.
Compliance isn’t a nice-to-have regulatory extra.
It’s the part that matters. That’s true for every rule.
Standards are fine, but we only get public health
MAY /J UNE 2 0 2 1 | 2 7

benefits from regulations when the regulated companies do what the rules require. When they take
steps to control pollution, or conduct the required
monitoring, or implement process controls to reduce the risk of catastrophic releases, the standards
in the rules translate to real protection. If facilities
are doing what they are supposed to do, we have a
good chance of achieving clean air and water and
reducing our risk of exposure. If they aren’t, we
don’t.

R

ampant violations have consequences:
millions of people living in areas of
the country that are not achieving air
pollution standards, impaired water
quality for half of the nation’s rivers
and streams, contaminated drinking water, public
exposure to dangerous chemicals, and avoidable
environmental catastrophes with health, ecological,
and economic damages.
Serious violations aren’t limited to some rules or
sectors or company sizes. Widespread noncompliance is the norm across the board: just about every
large city has been in consistent and serious violation of Clean Water Act limits on discharge of raw
sewage and contaminated stormwater, companies
responsible for over 95 percent of the nation’s petroleum refining capacity and almost 50 percent
of ethylene oxide manufacturers violated Clean
Air Act pollution requirements, over 70 percent of
the largest coal-fired power companies violated the
obligation to upgrade pollution controls, and over
60 percent of phosphoric acid manufacturing sites
were in serious violation of hazardous waste handling requirements.
For many other sectors, the full extent of violation isn’t known, but it doesn’t look good: oil and
gas wells with excess emissions of benzene and volatile organic compounds, animal agriculture operations’ compliance with clean water limits on the
handling of animal feces that is more than three
times the sewage produced by the entire U.S. human population, widespread contamination of surface waters from stormwater runoff, agricultural
workers exposed to pesticides through violations of
the Worker Protection Standard, noncompliance by
small-quantity generators of hazardous waste, and
cars and trucks spewing pollution from aftermarket
defeat devices. Some of the claimed-to-be-better
compliance rates — like drinking water standards
and stationary sources of air pollution — are based
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on data that are demonstrably wrong. For millions
of facilities covered by rules about chemical safety,
oil spill prevention, asbestos remediation, PCBs, or
lead paint handling requirements, EPA has no idea
how widespread serious violations are.
The harm from pervasive violations isn’t equally
shared. It falls most heavily on already overburdened communities. Contrary to popular myth, it
is almost never feasible to remedy through enforcement the ubiquitous violations that result from
bad regulatory design. And, as we have recently
observed to our dismay, some governments aren’t
interested in enforcement anyway. Incorporating
compliance drivers in environmental rules is one
of the most important things we can do to protect
environmental justice communities; it shields them
from the harm caused by high rates of violation and
is less dependent on the unreliable commitment of
regulators.
There is no one-size-fits-all Next Gen strategy for
regulations that ensure strong compliance. What
works for sophisticated power plant operators isn’t
likely to be effective for small and dispersed sources
of stormwater runoff. Problems that are measurable
and discrete, like emissions from stacks and discharges from pipes, are completely different from
tough-to-spot violations of regulations to assure approved chemicals are safe, drinking water is clean,
or pesticides are properly applied.
But there are some things we know. Exemptions
and exceptions create confusion and off ramps that
lead to more violations. Things that aren’t measured
produce worse outcomes. The less visible violations
are, the more there will be. Standards that require
lots of fact-specific determinations or have a big
gray zone of applicability provide lots of places
to hide, and experience shows companies will use
them.
In contrast, simple and clear rules — possible
even when the underlying situation is complex —
are more likely to be effective. Automatic consequences can work better than requiring government
to ferret out problems and impose penalties. Monitoring, measurement, and targeted transparency are
the single largest drivers of strong implementation.
Innovative use of modern technologies and data
analytics hold promise for leap-ahead compliance
advances. The standard model in wide use today —
creating complex requirements with multiple factspecific exemptions and exceptions, allowing estimates rather than actual measurement or skipping
Continued on page 30
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Incentives Should Align With Compliance

I

n crafting a regulatory framework to protect public health
and the environment, two equally
important aspects must be considered. The rules must be clear,
concise, and simple. And the regulator must be able to assure compliance. Environmental agencies
often spend years crafting rules,
constantly balancing the best available science, feasibility, stakeholder
input, and the cost of compliance.
The notion of assuring compliance
is often an afterthought, and solely
placed on the inspector.
In our state, there are over
60,000 active oil and natural gas
wells. Yet, the New Mexico Environment Department has seven air
inspectors — one for every 8,500
wells. There is no way to meaningfully assure compliance with
permits and regulations unless we
rethink how we write such rules.
Meanwhile, our ozone levels are
rising quickly. Ozone often disproportionately impacts environmental
justice communities. Non-attainment with National Ambient Air
Quality Standards could soon be a
reality for our state.
Last July, following over a year of
unprecedented public outreach and
stakeholder collaboration, NMED
released a draft version of the
state’s oil and natural gas rules for
public review and comment. The
draft regulations are focused on
limiting volatile organic compound
and nitrous oxide emissions, the
chemical ingredients of ozone. And
in May, NMED is releasing an updated version and will be petitioning its rulemaking board to adopt
the measures.
In rethinking how we regulate
the industry, NMED considered a
number of innovative ideas to solve
our growing ozone problem while
ensuring the department can assure
compliance — and that industry
can achieve it.

“When environmental regulations
and compliance assurance efforts
are developed in tandem, it can
result in a more level playing
field between industry and
government”
James C. Kenney

Secretary
New Mexico Environment
Department

Our first goal is to incent the
desired outcome. A significant
source of emissions from oil and
natural gas operations occurs from
equipment leaks. When it comes
to identifying them, we are embracing technology. Real-time and
remote monitoring should have the
least regulatory burden in environmental rules. Conversely, periodic
monitoring for leaks should have a
greater regulatory burden.
Second, incent game-changing
ideas. Flares are the traditional
means of destroying emissions
from oil and natural gas operations.
While simple in design, flares can
be unreliable, resulting in incomplete combustion or uncontrolled
emissions when the pilot light or
auto-igniter fails. NMED’s rules
propose the use of fuel cells in lieu
of flares as a control device. Fuel
cells chemically convert hydrocarbons (i.e., methane and VOCs) to
electricity, which can then be used
to power equipment at the well.
Third, require monitoring. It
would take more than four years
for one NMED inspector at five
sites per day to visit their share
of 60,000 wells. As proposed, our
rules require an owner or operator to visit each regulated piece
of equipment on a monthly basis.
Again, real-time and remote moni-
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toring can assist industry efforts to
ensure any compliance issue is mitigated in less than 30 days.
Fourth, require audits. In the oil
and natural gas industry, history
tells us that mergers and acquisitions are common and likely remain
so in the future. The draft rule
provides that, prior to transferring
the ownership of any equipment,
the current owner-operator must
conduct and document a full compliance evaluation of all equipment
subject to the rule. This ensures
one more safeguard to prevent undiscovered leaks.
Finally, shift the burden. The
draft regulations state that failing
to comply with any provision of the
rule is a violation for the duration
of the performance period. It is up
to industry to present the regulator with credible evidence to the
contrary, as opposed to requiring
NMED to establish when the violation started or stopped.
Without considering compliance
assurance, environmental regulations will not achieve the desired
outcome of protecting public health
and the environment. When environmental regulations and compliance assurance efforts are developed in tandem, it can result in a
more level playing field between
industry and government.
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measurement altogether, relying on trust rather
than verification, and requiring government to find
the violators and track them down one at a time —
is why serious violations are widespread.
Sometimes Next Gen ideas can greatly improve
outcomes without changing the overall regulatory
approach. But sometimes a Next Gen analysis will
make it obvious that the preferred regulatory strategy cannot work. In these cases, there is no plugin solution; the near certainty of implementation
collapse means that regulators have to find another
way.
Both roles of Next Gen are illustrated in the following two examples for climate change: methane
regulation of oil and gas, where Next Gen ideas
could help fix big implementation problems, and
energy efficiency as part of a clean energy standard,
which Next Gen shows is likely to end up undermining the push for carbon reductions.

M

ethane released from oil and gas
production is a huge source of climate-forcing emissions. Methane in
the atmosphere traps over 80 times
as much heat as carbon dioxide over
its first 20 years, so it packs a big climate punch in
the near term. The largest source of anthropogenic
methane in the United States is fossil fuel production and its transportation, so any climate strategy
needs to control those releases. The Obama EPA
promulgated methane rules, the Trump EPA repealed them, and the Biden EPA is now set to move
out quickly to address this troublesome problem.
Methane, the main component of natural gas, is
brought to the surface during oil and gas production. The gas can vent into the air at the wellhead.
It can be released by malfunctioning flares. It can
leak from storage tanks, valves, and hatches left
open. And it does; the amount of wasted methane
released from oil and gas production is depressingly
large.
The good news is that we know what to do to
dramatically reduce methane releases and cut back
wasteful flaring. The technology is available and in
use today. The costs are reasonable. As climate challenges go, this is one of the easier ones.
While the technological solutions are comparatively simple, the compliance challenges are not.
Oil and gas has all the indicia of a sector where
compliance with rules to limit emissions is likely
to be bad. There are over a million wells in the
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country, often in out of the way places. Once a
well is completed there are no people routinely on
site to keep an eye on failing or leaking equipment.
Methane is invisible, so leaks can’t be spotted
without specialized equipment. By far the biggest
share of leaking methane comes from a comparatively small number of sites: at any given moment
90 percent of the emissions come from just 10
percent of emitters. That concentration of super
emitters might normally make the compliance job
easier, but not in this case —
 the worst emitters
vary over time and are unpredictable. That’s the
Next Gen nightmare scenario: huge numbers of
sources in out of the way places, with violations
that are unpredictable and hard to find. Violations
are already common at oil and gas wells. That will
get much worse as requirements for methane control are ramped up.
The mismatch between the scope and scale of
the compliance problem and government’s ability
to either find or fix violations is all too obvious. A
handful of regulators for the millions of potentially
violating locations makes the standard assumptions
that most will comply, and enforcers can take care
of the rest, self-evidently untenable here. In this situation — a gigantic number of potential sources at
which emissions are collectively huge but individually sporadic, unpredictable, and hard to spot —
how can we ensure robust adoption of important
strategies for cutting emissions?
One under-appreciated compliance powerhouse
in the regulatory toolbox is simplicity. The more
special conditions and fact-specific nuance the rule
allows, the greater the opportunity to avoid or delay
implementation. Repeated experience shows that
compliance is less likely for rules with a wide band
of compliance gray. Exempting low-producing
wells from methane rules, as the owners of those
wells propose, risks the same thing. Apart from the
reality that low-producing wells are not for that reason less likely to be serious emitters, regulatory exemptions motivate companies to claim to be on the
exempt side of the line. If determining the accuracy
of such claims requires effort and investigation, a
lot of violations — and their accompanying emissions — will slide under the bar.
Innovation is part of the answer for many complex compliance problems. Robust alternative
monitoring strategies for oil and gas are being developed at a fast pace and could well be the answer
in the long term. A rule can encourage that by motivating everyone to use them. One strategy that
Reprinted by permission from The Environmental Forum®, May/June 2021.
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might provide an incentive is shifting the burden
of proof. If government — or academic experts or
NGOs — can provide credible evidence through
remote monitoring that a site is a significant emitter, why shouldn’t the company now have to prove
it isn’t? And take immediate action if it is? Nothing
will motivate leak control more than knowing that
an army of experts are looking.
The more automatic things are, the more likely
it is that the desired action will happen. Hatches
accidently left open are a big source of emissions;
why not require hatches that automatically close?
The same idea can work to motivate reliable emissions reporting. If the monitoring equipment is not
working or a site visit is missed, how about requiring companies to assume that the results were bad,
so firms, not the public, bear the burden of misfires? Penalties can likewise be automatic for key
violations. The better job rule writers do of making
the rule reliably self-implementing, the better the
compliance record will be.
There are a host of other promising and low-cost
ways to improve methane rule implementation in
the real world. All of these ideas come to the fore
once we abandon the fiction that compliance magically occurs because standards are written in a rule,
or that rule writers can ignore obvious implementation disasters waiting to happen because compliance is someone else’s job.

T

he second example, a Next Gen analysis
of energy efficiency as a part of a clean
energy standard, is on one level discouraging, because it reveals that a popular
idea for funding needed energy efficiency investments will lead to greater carbon emissions. But the good news is because we know that
in advance, we can make another choice. Next Gen
isn’t about saying no, it’s about understanding the
strategies that won’t work, so we can design ones
that will.
Electricity generation is one of the largest sources
of climate-forcing pollution in the United States. Every strategy for tackling climate change depends on
converting large portions of the economy to electric
power, while reducing emissions from power generation. States have shown the way; renewable portfolio
standards have been the motivating force behind a
big share of the increase in clean generation. A national standard that pushes in the same direction can
be the foundation for achieving President Biden’s
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drive toward 100 percent clean electricity by 2035.
The great news from a Next Gen perspective
is that widespread compliance with the national
equivalent of a renewable portfolio standard is readily achievable. We already accurately measure the
amount of power generated by every source, there
are a discrete and limited number of regulated entities, and they are all sophisticated in measurement
and data. This situation presents close to ideal circumstances for regulations that achieve near universal compliance.
But here’s the rub: what else counts as “clean,”
and will those alternatives actually achieve the
promised emissions reductions? Next Gen doesn’t
focus on the ideological sides in these debates. It
asks just one question: will it work?
One of the most popular entrants in the clean
energy sweepstakes is energy efficiency. It promises
reduced demand for power by accomplishing the
same thing with less power. It creates clean energy jobs. The issue isn’t the importance of energy
efficiency. That’s clear. Energy efficiency is an essential part of our work to cut carbon emissions.
We need as much of it as possible as fast as we can
get it.
The Next Gen issue is the impact on power
generation’s carbon emissions if energy efficiency
is included in a clean energy standard or in any
other regulatory program intended to reduce carbon in electricity generation. Design features can
vary but the basic idea of such programs is limiting
fossil-fired power generation to a fixed and declining amount of carbon emissions per unit of power.
Utilities are allowed to comply with that limit by
purchasing qualifying credits. When those credits are from solar or wind power, for example, we
know exactly how much electricity utilities are buying and can be 100 percent confident that it is zero
carbon.
If they buy an energy efficiency credit, on the
other hand, we actually don’t know how much
electricity savings, and therefore carbon reduction,
utilities are getting. That’s because the nature of
energy efficiency and the structural incentives of
efficiency programs make determining how much
energy is saved extremely difficult. What we do
know is that far less energy is being saved than current estimates predict. That’s why including energy
efficiency credits in a clean energy standard results
in more carbon. The fossil-fuel-fired power plant
emits more actual we-know-it-is-happening carbon
— in exchange for the hoped for but most likely
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far smaller carbon savings promised by energy efficiency. Why is energy efficiency such a wild card
in carbon accounting?
First is that the impact of energy efficiency is inherently uncertain. The theory of energy efficiency
is that the same activity, like heating or lighting a
home, is accomplished using less power. How much
energy was saved? That’s calculated by comparing
what actually happens to the hypothetical world of
what would have happened without the efficiency
project. If a utility pays me to add two inches of
insulation to my attic, what’s the energy savings
benefit? The answer isn’t as simple as my energy use
before and after. There are hosts of variables that
make the comparison highly uncertain: the weather
is different; I might turn up the heat because I have
more insulation; maybe I also bought an electric
car or an energy sucking TV; maybe I would have
put that insulation in anyway, without the incentive payment. Actual energy use can be measured,
but the hypothetical alternative universe cannot.
Even with unlimited measurement resources and
the best of intentions, this is irreducibly complex,
and it isn’t possible to be certain.
Second, the evidence suggests that the estimates
we use to calculate energy efficiency savings are
way off the mark. Just about everyone today uses
estimates of the benefits of energy efficiency called
deemed savings. Such metrics provide a guide for estimating how much energy is saved from installing,
say, weatherization measures. Rigorously designed
studies have found that actual energy savings fall
substantially short of the deemed estimate, in some
cases possibly delivering only 25 percent of the
promised savings. As is true in so many programs,
careful measurement reveals the sometimes gross
error of estimates.
Third is another problem that is ubiquitous in
Next Gen analysis: the incentive structure for energy efficiency encourages overclaiming of benefits
while making it nearly impossible to figure out the
truth. Utilities that get more money for programs
with greater energy reductions have a built-in motivation to overstate the value of efficiency projects.
And they do; a 2012 in-depth study of California
utilities found that actual savings were 30 percent
to 40 percent less than had been projected and that
utilities were systematically overstating the savings.
Nearly every participant in energy efficiency has an
incentive to overclaim benefits.
And that’s before we even get to the fraud that
is inevitable when implementation occurs at mil3 2 | THE EN VIRONMENTA L FORUM

lions of locations, companies can make money by
cutting corners, and government has virtually no
visibility into what’s actually happening.
All of these factors combine to tell us that an
energy efficiency credit is both highly uncertain and
very likely to greatly overstate its value. So what?
Energy efficiency is good, right? Who cares if we
can’t be certain about exactly how much energy
it saves? We care because by including efficiency
credits in a program to cut carbon from electricity generation we set ourselves up for more carbon.
We allow a ton of real we-are-certain carbon from
a fossil fuel utility in exchange for less than a ton
— possibly a lot less — of efficiency offsets. And
the more energy efficiency credits utilities buy, the
greater their actual net carbon emissions will be.
That’s not what we are trying to do.
Lots of market-type ideas for climate suffer from
the same implementation shortcoming: by allowing
shaky offset credits that will not achieve the desired
results in the real world, they undermine the integrity of the emissions-reduction goal. That doesn’t
mean we shouldn’t do these projects; it means that
we shouldn’t fund them through offset credits that
will end up increasing carbon emissions. Other
strategies — like an energy efficiency resource standard to prompt investment — can promote the desired funding without undermining carbon reduction.

R

egulations must be designed to
produce better results in the real world,
which is the only place that counts.
Next Gen is particularly essential for
climate rules, where we cannot afford
to fall substantially short of the goal because of
widespread, and entirely predictable, implementation fails. For climate, that can make the difference
between we have a chance, or we don’t. There are
many exceedingly difficult problems to tackle in
climate change; we can’t be fumbling on the comparatively simple ones like cutting climate-forcing
emissions from oil and gas operations and electricpower generation. We know there are ways to get to
a far better outcome. We just have to decide to use
them. TEF
———
The ideas in this article are drawn from the author’s
in-depth series “Next Generation Compliance: Environmental Regulation for the Modern Era” posted on
the Harvard EELP website — C.G.
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Several causes contribute to race-based
disparities in environmental and public
health harms. One of these is the role of the
regulatory system in implementing and
enforcing environmental policies
with discriminatory effects
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y the time the environmental
justice movement began taking shape
in the 1980s, communities of color
had already been suffering from the
disproportionate burdens of pollution for decades. Since then, evidence
of racially discriminatory patterns in
the distribution of environmental harms has only continued to mount.
Researchers from the universities of Michigan and
Montana empirically documented in a pair of 2015
studies the phenomenon of “sacrifice zones,” finding
that industrial facilities associated with high levels of
pollution are disproportionately sited in low-income
communities and communities of color. A 2019 study
published in the Proceedings of the National Academies
of Science found that while White people in the United
States are disproportionately responsible for particulate
matter pollution — which is linked to heart disease,
permanent lung damage, and premature death —
Black people and Latinos endure significantly greater
exposure to this pollution.
But even as environmental justice has grown in
prominence, early policy responses in its support have
been lackluster, undermined by tepid commitment
from political leaders, inadequate resources, and feeble accountability measures. Executive Order 12898,
which was first issued in 1994, directs that “each federal
agency shall make achieving environmental justice part
of its mission,” but compliance has largely remained
an afterthought. In 2018, a federal court held EPA in
violation of Title VI of the 1964 Civil Rights Act for
persistently failing to address communities’ environmental justice complaints for more than a decade. In
2019, the Government Accountability Office found a
systematic failure by key federal agencies to fulfill their
responsibilities under the directive. So it is unsurprising that among President Biden’s first acts in office
was an executive order that includes some promising
updates and reforms to EO 12898. An early mark of
his administration will be how well those reforms are
implemented on the ground.
The unjust events of the past year may bring long
overdue change. In the wake of George Floyd’s violent
alleged killing at the hands of a Minneapolis police officer and the waves of protests it spurred in cities across
the country, many White Americans are now grappling with the racial demons that haunt our nation.
Many who have never been the victims of racial discrimination are now starting to recognize the patterns
of disparate impacts that can result from our existing
institutions and other underlying structural forces.
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These results can occur even if those institutions and
structures were not designed with racially discriminatory intent. It’s time for policymakers, advocates, and
the legal profession to act.
Several systemic causes contribute to race-based disparities in environmental and public health harms. One
of these causes results from the role of the regulatory
system in implementing and enforcing environmental
policies. Even though absent of racist intent, certain institutions and procedures within the regulatory system
produce discriminatory effects. This article focuses on
three such features: cost-benefit analysis; the erosion of
the precautionary principle; and “information injustice,” which I’ll define later. Ultimately, advancing environmental justice requires equity-informed reforms
to relevant institutions and procedures.
When it comes to institutional procedures that
Reprinted by permission from The Environmental Forum®, May/June 2021.
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reinforce and perpetuate racial disparities in environmental harms, few are more influential than cost-benefit analysis. Its prominence has grown steadily over the
past forty years. A series of executive orders dating back
to the beginning of the Reagan administration has
charged agencies with performing cost-benefit analyses
on their most significant rules when submitting them
for review to the White House Office of Information
and Regulatory Affairs. These analyses are intended to
inform agencies of the likely impacts of pending regulations and, where legal, improve the substantive “quality” of agency decisionmaking.
Cost-benefit analysis comes in many varieties: the
predominant version is grounded in welfare economics
theory. This version sees our nation’s aggregate wealth
maximization as its ultimate goal and thus endeavors
to steer regulatory decisionmaking accordingly. In
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practice, it tends to be hyper-technical and formalistic.
This is due to its aspirations of acquiring comprehensive knowledge about a potentially infinite number of
possible regulatory approaches, so as to identify the
“economically optimal” one — that is, the approach
that maximizes net benefits by balancing a regulation’s
costs and benefits at the margin. The requirements of
Executive Order 12866, which currently governs costbenefit analysis, largely follow this approach.
The virtue of this formalistic version of cost-benefit
analysis, according to its defenders, is that it promotes
rational decisionmaking by insulating it from the
messiness of resolving incommensurable subjective
values, such as fairness and equity. But it is precisely
this commitment to supposed “moral objectivity” that
has left the practice vulnerable to producing racially
disparate results.
This dynamic first comes into play at the very beginning of the cost-benefit process, when the analytical baseline is defined for the purposes of comparing
potential policy impacts. The problem arises when the
status quo conditions that make up that baseline include aspects of racial injustice and inequality. Once
racism is baked into the baseline, the analytical results
may become distorted in ways that reinforce preexisting race-based inequities, which can be significant in
the context of environmental policymaking.
For example, decades of discriminatory land-use
policies have given rise to sacrifice zones in neighborhoods near polluting industrial facilities. In these areas, people of color and low-income communities are
heavily concentrated. In the standard assessment of a
regulation to control toxic air pollution from such facilities, these injustices would be included as merely another part of the analytical baseline. To the extent that
the analysis would then focus on incremental pollution
increases beyond this baseline, it would fail to properly account for the cumulative burdens these frontline
communities already suffer, thereby making it harder
to justify sufficiently protective regulations.
Once the baseline is defined, the next step is to evaluate the rule’s potential impacts. Here, too, the misguided desire for objectivity can embed racial injustice
in the results. Formalistic cost-benefit analysis gives rise
to this problem by automatically assigning equal moral
weight to the competing interests affected by a given
regulation. In environmental policymaking, this happens when cost-benefit analysis treats the expenses that
a corporation would incur through compliance costs as
ethically commensurate with the compromised health,
diminished quality of life, and premature deaths experienced by affected communities. This can produce
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racially discriminatory impacts when the analysis holds
that a particular air pollution regulation must be rejected or weakened because the amount of money it
would force a company to spend to clean up its pollution exceeds the monetary value of preventing people
of color in fenceline communities from getting sick.
Similarly, the practice of monetization intrinsic to
formalistic cost-benefit analysis provides another avenue for distorting regulatory decisionmaking in ways
that reinforce racial injustice. To compare costs and
benefits, economists conducting analyses try to convert
public health, a pollution-free environment, and other
nonmonetary values and benefits into dollar figures
so they can be directly compared with and balanced
against the costs of a regulation, which are more naturally expressed in monetary terms.
Several techniques that analysts employ to place a
monetary value on nonmarket goods protected by environmental regulations can unintentionally introduce
racial bias. An example is ascribing a monetary value to
preventing premature deaths. The most common technique economists use is to generate a value of a statistical life derived from observed wage premiums for work
that involves a slightly higher risk of death. Significantly, research from Vanderbilt University economist
Kip Viscusi shows that Black workers tend to receive
smaller wage premiums than White workers, which
implies that preventing premature deaths among African Americans is worth less. Of course, Black workers
don’t “value” their lives less than White workers, but
structural racism in the labor market has left them with
weaker bargaining power to demand higher wages.
While some have called to adjust the value of a statistical life to account for race in cost-benefit analyses,
fortunately these calls have not yet been heeded, since
they would lead to weaker protections in regulations
that primarily benefit people of color. This example
illustrates how monetization techniques can promote
racially discriminatory results.

I

f formalistic cost-benefit analysis represents
an approach to environmental policymaking
that is excessively biased against strong regulations, then the precautionary principle repre  sents its polar opposite. This principle is expressly biased in favor of strong regulation. Legal scholars such as David Driesen have sought to reconcile the
theoretical underpinnings of these philosophies, but in
practice they appear to be mutually exclusive. Indeed,
the rise of formalistic cost-benefit analysis has, as if by
Continued on page 38
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EPA Must Be an Active Agent of Change
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redrick Douglass said that
America glories in its refinement, but continues to maintain a dreadful system begun in
avarice, supported in pride, and
perpetuated in cruelty. The subordination and oppression of the
non-elite and non-entitled is now
reaching crisis level.
For decades we have known
that there is a direct correlation
between race, income, socioeconomic status, and the amount
of environmental degradation
people are forced to endure. Flint,
Michigan, and Franklin, Indiana, are
prime examples of how racism and
classism create a persistent, intergenerational pattern of differentiation in relation to risks and harms.
Whether intentionally or not, EPA
and the regulatory elites have promulgated so-called “neutral rules”
that perpetuate an ever-growing
environmental caste system.
Black Lives Matter and Stop
AAPI Hate typify the call for a system of governance that does not
default to the template that has for
decades oppressed and subordinated rural communities, poor communities, and communities of color.
EPA must stop being a knowing or
unknowing participant in regulatory
oppression and become an active
agent of change. This type of equitable social change is only possible
when all people are seen as important and all “the important people”
are seated at the regulatory table.
To accomplish this, the Biden
EPA must go beyond working primarily with states and localities to
working directly with the disenfranchised. It must come in as a mindful
collaborator, building the power
of non-elites. Active engagement
would be a step toward ending the
hegemonic power exercised by
governmental regulators over historically subordinated people.
One example of where such a

“Whether intentionally or not,
EPA and the regulatory elites
have promulgated so-called
‘neutral rules’ that perpetuate
an ever-growing environmental
caste system”
Martin A. McCrory
Associate Professor
Indiana University

partnership between EPA and the
traditionally disenfranchised should
be leveraged is in addressing the
recent Clean Water Act regulatory
changes relative to the statute’s
protection of Waters of the United
States. Our country contains forty
million acres of lakes, ponds, and
reservoirs; over two million miles
of rivers and streams; one hundred million acres of wetlands;
and twenty to thirty times more
groundwater than all of these surface waters combined. After last
year’s WOTUS changes, many of
these miles and acres are no longer
protected by the CWA — affecting
millions who rely on these sources
for drinking water, fishing, farming,
and recreation.
As with most environmental
laws, the WOTUS regulations
can have both immediate and
multigenerational effects on communities. EPA must actively bring
in previously excluded peoples in
regulatory negotiations and rule
promulgations. Accordingly, the
agency must build new collaborative alliances based on transcultural and transracial respect and
understanding.
After issuing an executive order
formalizing the principles of inclusion, antiracism, anticlassism, and
antisubordination, President Biden
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should direct EPA to evaluate the
new WOTUS regulations with an
eye toward those who are currently affected by contaminated
water and those who could be
most adversely affected by a lessening of CWA protections. Next,
the agency must go to the affected
or potentially affected communities and let the people speak for
themselves. Therefore, elites, such
as scientists, lawyers, judges, regulators, corporations, NGO officials,
legislators, academics, etc., cannot
be “the sole or controlling voices”
in this transformative paradigm for
multigenerational socioenvironmental change.
WOTUS regulations must incorporate the voices, the experiences,
and perspectives of traditionally
eco-marginalized and subordinated
peoples. Enhanced participation
and collaboration will help ensure
the agency’s environmental protection for all. EPA can create a
new era of equitable, sustainable
and representative environmental
justice for the people who need it
the most. Affected communities
can actively and directly share the
responsibility of environmental
governance and regulatory change.
This is the essence of our democracy; this is the essence of “We the
People.”
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hydraulic force, displaced the precautionary principle’s
influence in regulatory decisionmaking.
As with cost-benefit analysis, the precautionary
principle is not a monolithic concept but rather encapsulates a range of variations. For simplicity’s sake, legal
scholars distinguish between weak and strong versions.
Broadly speaking, the weak version holds that lack of
evidence alone is not sufficient grounds for failing to
take protective action to prevent serious harm to health
or the environment. In other words, this version dictates how precaution should bear on the threshold decision of whether to take regulatory action in the face
of uncertainty. In contrast, the strong version generally
calls for some form of robust regulatory action, even
if costly, whenever a significant threat to health or the
environment emerges. This version thus focuses more
on what kind of regulatory action to take; what makes
it strong is its default to robust responses against threats
that are significant enough even if we lack complete
certainty.
The weak version has long been recognized as an
animating principle of modern U.S. environmental
law. Landmark court decisions such as Reserve Mining
Co. v. EPA in 1975 and Ethyl Corp. v. EPA in 1976 held
that neither the Clean Water Act nor the Clean Air Act
requires conclusive proof that a particular polluting activity significantly harms public health before EPA can
take regulatory action to limit that activity.
Both versions of the precautionary principle have
been enshrined in various provisions across our major
environmental statutes. The Clean Air Act embraces
the weak version when it authorizes the agency to
limit hazardous air pollutants from fossil-fueled power
plants if it finds that such regulations would be “appropriate and necessary” based on a “study of the hazards
to public health reasonably anticipated to occur as a
result of” those pollutants. The strong version is consistent with various technology-based standards common
to U.S. environmental law. The trigger for applying
these standards does not require certainty about the
environmental or public health risks to be addressed,
and the default regulatory response, while sensitive to
cost considerations, is not strictly dictated by them.
Perhaps the clearest statement of the strong version
is the Clean Air Act’s call for EPA to set National Ambient Air Quality Standards at a level “allowing for an
adequate margin of safety.” As Justice Antonin Scalia
explained in Whitman v. American Trucking, the act
directs EPA to account for this margin by first determining “the maximum airborne concentration of a
pollutant that the public health can tolerate” based
on its research on the pollutant’s health effects, then
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“decreas[ing] the concentration” below that level. As
important, he further concluded that “nowhere are the
costs of achieving such a standard made part of that
initial calculation.”
Despite this sure legal footing, the precautionary
principle’s influence on environmental regulation has
withered considerably in recent decades, and especially
during the Trump administration. This is true even of
the weak version, which is generally viewed as noncontroversial.
During the Obama administration, EPA’s rigid
adherence to formalistic cost-benefit analysis at times
trumped application of the precautionary principle.
For example, in determining the “best technology available” for preventing harm to aquatic species
caused by the cooling water intake structures at power
plants, the agency rejected the more protective option
of closed-cycle cooling technology in favor of a weak
facility-based permitting program. The driving factor
for this determination was a highly flawed cost-benefit
analysis that failed to account for the vast majority of
the rule’s potential benefits because the agency’s economists could not put a dollar figure on them. Minimizing costs on industry took priority over the intrinsic
precautionary nature of the Clean Water Act.
The Trump EPA was much more aggressive in rejecting the precautionary principle. One of the first
formal actions Trump’s first EPA administrator, Scott
Pruitt, took was to reject a proposed ban on the neurotoxic pesticide chlorpyrifos under the Federal Insecticide, Fungicide, and Rodenticide Act. Chlorpyrifos is
suspected of causing brain damage in children and other harms. But Pruitt claimed that “despite several years
of study, the science addressing neurodevelopmental
effects remains unresolved and . . . further evaluation
of the science . . . is warranted.”
Trump’s second EPA administrator, Andrew Wheeler, rejected the advice of career scientists to strengthen
the NAAQS for particulate matter, citing “important
uncertainties in the evidence for adverse health effects
below the current standards and in the potential for
additional public health improvements from reducing ambient [particulate matter] concentrations below
those standards.” It is hard to reconcile that conclusion
with the weak form of the precautionary principle,
let alone the Clean Air Act’s requirement that EPA
build in an “adequate margin of safety” when setting
NAAQS.
In short, the precautionary principle is gradually
being hollowed out by an ever-increasing demand for
certainty before regulatory action can be taken to adContinued on page 40
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A Lesson on Why Equality Is not Equity

C

OVID-19 was initially seen
as an equal opportunity
problem — with a dangerous virus spreading, all of us were
at risk. But we weren’t really: those
engaged in low-wage essential work,
living in overcrowded housing, and
already suffering from inadequate
health care were most vulnerable.
The ethnic disparities in case and
death rates that emerged in the
United States should have been no
surprise; they stem from a preexisting system of racialized costs and
benefits.
When we got around to developing vaccines, the equality-equity
distinction became clear. In most
states, everyone in an age bracket or
occupational category had an equal
shot at a shot — provided they had a
computer, high-speed internet, flexible employment, and a car to make
their way to a mega-site. Those on
the wrong side of the digital divide,
of employment quality, and of transit
independence were left behind. The
result of this inequity was racial gaps
in vaccination rates.
So I’m in agreement when anyone makes the point that systems
can have unintended discriminatory
impacts. But let’s go one step further: not anticipating those impacts
and correcting for them — which
we could have easily done for both
the virus and vaccines — is intentional.
So how do we recognize this and
do better in the broader environmental realm?
Consider the debates about capand-trade systems as a way to curtail
greenhouse gases. Environmental
justice proponents worry that trading — in which a company decides
to keep polluting and pay another
company to reduce instead — can
result in uneven local reductions in
associated co-pollutants. Market
proponents dismiss these concerns,
since it is not the intention of the

Manuel Pastor

“I’m in agreement on the point
that systems can have unintended
discriminatory impacts. But let’s go
one step further: not anticipating
those impacts and correcting for
them — which we could have
easily done for both the virus and
vaccines — is intentional.”

Director, Equity Research Institute
University of Southern California

system to be racially discriminatory
but rather to be efficient.
But such efficient systems are
inherently unequal — trading means
having pollution loads decrease more
in some places than others. The only
question is who gets the short end
of cap-and-trade stick — and since
there is some risk that such a system
could worsen pollution levels in disadvantaged communities, how hard
would it be to declare some overburdened areas “no-trade zones” or
create a premium for reductions that
generate the most pay-off on the copollutant side?
You can make a decision not to
consider those issues — but that’s a
decision. So what do we need to do
to center and not sideline equity?
One key step is to take into account time. Most equity analysts
work statically — measuring at a
particular moment who gains and
who loses from a particular policy.
But centering equity means correcting for the errors of the past,
creating full participation in decisions today, and safeguarding against
unequal outcomes going forward.
In environmental policy, that
means prioritizing relief for neighborhoods that have long suffered
the most and creating new employment opportunities for those communities. California has tried to get
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part of this right by insisting that a
healthy share of the revenues created by cap-and-trade go to disadvantaged communities as defined by
a tool called CalEnvironScreen.
It means repairing informational
inequalities that limit the full participation of disadvantaged groups in
regulatory processes, including funding community-based, participatory
research and accessible data like
that provided by CalEnviroScreen. It
also means developing new methods
of local engagement that move us
from staged conflicts to sustained
dialogues.
And it also involves stressing
precaution so that “unintended”
consequences become, as much as
possible, anticipated outcomes that
we seek to consciously achieve or
avoid. That requires understanding
how environmental policy interacts
with all other existing systems of
exclusion and inclusion — a hard job
but worthwhile.
In this last year, we saw that systems that are supposed to secure
the common good — like public
health and community safety — can
produce and reinforce significant racial inequalities. Environmental policymakers have a chance to break
that mold, showing how putting
equity first can improve outcomes
for everyone.
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dress environmental and public health threats; when
action is taken, that same uncertainty is used to block
all but the most modest of protections. This trend is at
odds with the principle, which aims to shift the costs
of uncertainty to those who desire to undertake actions
that present a risk of harm. Basic fairness considerations dictate that these parties bear the costs because
they ultimately profit from the actions and because the
information advantages they enjoy regarding their actions better position them to resolve the uncertainties
of potential harms. Indeed, this cost-shifting scheme
can be seen as a variation on the “polluter pays” principle in American environmental law, which holds that
the party that causes pollution (i.e., through its profitmaking activities) should shoulder the cost of remedying any resulting damage to the environment.
As the precautionary principle continues to decay,
the practical upshot is that the costs of uncertainty are
shifting to victims of pollution. Risks these individuals
face — to their health, well-being, and property — increasingly go unaddressed because EPA must dedicate
more time and resources to gathering evidence to support regulatory action to address them. In perhaps its
grimmest form, these evidence-gathering activities include “counting the bodies” of victims of premature
death from particular environmental or public health
threats. Due to structural causes of inequity, these bodies are — or will be — disproportionately Black or
Brown.
All too often, racial injustice emerges as a natural
consequence from such rejections of precautionary approaches to environmental regulation, as the examples
from the Trump administration discussed above illustrate. Farm workers most at risk of harmful exposures
to chlorpyrifos are overwhelmingly Latinos. Similarly,
research demonstrates that people of color are exposed
to particulate matter at far greater levels than White
people.

T

he agency is more likely to regulate
environmental and public health risks it
is aware of than those it isn’t. As Mustafa
Santiago Ali, the former top environmental justice official at EPA, has noted, “Data
drives policy, and the lack of data drives policy.” This
dichotomy makes the issue of how information is gathered and used in the rulemaking process vitally important. The erosion of the precautionary principle, in
which uncertainty can be weaponized to torpedo regulatory actions, only amplifies the stakes in these fights.
Uncertainty is an inescapable feature of environ-
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mental regulation, and its management is one of its
central challenges. If the precautionary principle is
ultimately about how to fairly allocate the costs of uncertainty through regulatory decisionmaking, then a
related question involves how to fairly allocate the benefits of reducing uncertainty regarding environmental
and public health risks. For the purposes of this article,
I refer to this distributional concern as one of information injustice.
The general tendency of the environmental regulatory apparatus has been to “choose ignorance” (to borrow a phrase from University of Texas Professor Wendy
Wagner) when it comes to harms that disproportionately affect historically marginalized communities. In
contrast, environmental regulators are likely to place
greater emphasis on understanding harms that affect
elites. Because they reflect and reinforce broader power
disparities in our society, these patterns of information
injustice tend to produce racially inequitable results.
Once set, the pattern of information injustice selfperpetuates. That’s because regulation begets new information, which is then used to support additional
regulation. The classic example is when EPA used the
precautionary principle as a foothold to begin regulating the use of lead in gasoline despite uncertainty about
the degree of harm it posed. Thanks to that initial regulation, the agency learned a great deal about the link
between leaded gas and public health harms through
subsequent epidemiological research, which later supplied the evidence for a full ban. The far more typical
case, however, is characterized by a catch-22 that preserves the status quo: without regulation, a particular
environmental risk is unlikely to be researched, but
without research, an environmental risk is unlikely to
be regulated in the first place.
Several norms and institutions within environmental law promote information injustice and contribute
to its influence throughout the regulation development process. Common features like reliance on
self-monitoring regimes for tracking emissions and
strong confidential business information protections
for regulated entities can undermine EPA’s efforts to
gather essential exposure data for pollutants and toxic chemicals. A similar result arises from the agency’s
use of census data to identify populations potentially
exposed to certain pollutants or hazards to inform its
regulatory decisionmaking. Such data can lead EPA to
underestimate exposures for marginalized populations,
especially people of color and individuals with insecure
immigration status, since the census tends to systematically under count these populations.
A recent Associated Press investigation found that a
Reprinted by permission from The Environmental Forum®, May/June 2021.
Copyright © 2021, Environmental Law Institute®, Washington, D.C. www.eli.org.

combination of inadequate resources and poor implementation has contributed to huge gaps in air pollution monitoring systems overseen by EPA. According
to the investigation, monitors routinely failed to capture even large pollution events such as major refinery
explosions. These events likely resulted in acute exposures in neighboring fenceline communities in which
historically marginalized populations disproportionately reside.
Information injustice’s pathologies likewise extend
to EPA’s ability to study the dose-response relationships
of many chemicals and pollutants that are essential for
establishing adequate regulatory protections. For instance, the original Toxic Substances Control Act essentially conceded defeat on understanding the human
health consequences of most of the existing chemicals
in use at the time the law was enacted. The law grandfathered them into its regulatory program by allowing
their continued sale without any up-front testing. The
old TSCA’s approach to new chemicals was not much
better, establishing only minimal testing requirements
and providing the agency with little authority to demand additional information about chemicals’ potential harms. The 2016 updates to TSCA aim to rectify
these errors, but the damage is already done: few of
the more than 86,000 chemicals currently available for
production have been subjected to any toxicity testing.
A similar dearth of dose-response information is
evident in EPA’s pollution control regulations. For instance, the agency lacks such information for dozens of
the toxic air pollutants it is supposed to control through
the strict National Emission Standards for Hazardous
Air Pollutants program. What little toxicity information it does have on those air pollutants is often decades
old. The agency’s cost-benefit analyses further confirm
its persistent failures in acquiring reliable dose-response
information to support its pollution regulations. A recent empirical study of 45 analyses EPA conducted for
major rules between 2002 and 2015 found that 80
percent excluded entire categories of benefits that the
agency itself described as “important,” “significant,” or
“substantial.” It excluded them because benefits were
not quantifiable due to data limitations, including
those characterizing dose-response relationships.
Finally, on those rare occasions when information
does exist regarding particular environmental and public health hazards, significant obstacles remain before
it can actually be used by EPA to inform its regulatory
decisionmaking. Most notably, stakeholders opposed
to stringent environmental regulations — including
regulated industries and political conservatives — have
created several institutional mechanisms within the
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rulemaking process for manufacturing doubt about
the accuracy or quality of this information. The ultimate aim is persuading EPA to disregard it altogether.
The 2001 Data Quality Act establishes a process for
industry and special interest groups to challenge information that agencies use to support their regulations.
Another more recent example is the Trump EPA’s
rule on Strengthening Transparency in Pivotal Science Underlying Significant Regulatory Actions and
Influential Scientific Information, which required the
agency to give less weight to dose-response studies for
which all of the underlying data are not publicly available. (A federal district court has since struck down the
rule.) The practical and intended effect of this rule was
to subordinate the use of epidemiological public health
research, such as the landmark Harvard Six Cities
Study. By demonstrating the relationship between elevated levels of particulates and the increased incidence
of premature deaths in affected populations, this study
and subsequent research provides the scientific foundation for strengthened particulate matter NAAQS and
other air pollution regulations opposed by powerful
industry interests. Performing these studies, however,
entails departing from standard transparency practices
in science, since the patient data that researchers gather
are governed by strict privacy agreements.
It is important to understand how these three features of the regulatory system can contribute to racially
inequitable results in environmental policymaking so
that we can take the next step of designing a reform
agenda. One critical element will be recalibrating the
relative influence of cost-benefit analysis and the precautionary principle such that the latter predominates.
On his first day in office, President Biden issued a
memorandum on “Modernizing Regulatory Review”
that offers one possible vehicle for pursuing this reform. Congress, too, can contribute, either through
surgical amendments to the Administrative Procedure
Act or through standalone legislation. To address the
problem of information injustice, policymakers should
explore options for encouraging research targeted at
understanding pollutants and toxic chemicals that
disproportionately impact historically marginalized
communities. These options should include rescinding
unnecessary obstacles to the use of that information.
No doubt there are other structural features of the
rulemaking system that contribute to racially inequitable results in environmental policymaking beyond
the three discussed here. Work must continue to identify them as part of a broader process of rebuilding the
regulatory system so that it affirmatively promotes racial justice. TEF
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COVER STORY 2

Achieving Biden’s EJ Agenda
The president announced an ambitious environmental justice program on his first day
in office, taking several administrative actions. But durable, lasting policy will depend
on an all-of-government approach to bring equitable relief to vulnerable communities
Paul Freeman, Tyler O’Connor,
and Lynn Phan are attorneys in Crowell
& Moring’s energy, environment, and natural
resources practice.

O

ne of the new administration’s
most ambitious goals is to reorient
federal policymaking to prioritize
environmental justice. President
Biden signed Executive Order
14008 on January 27 to “secure
environmental justice and spur
economic opportunity for disadvantaged communities that have been historically marginalized and overburdened by pollution and under investment.” Many
applauded the administration’s swift and comprehensive commitment, including Robert Bullard, known
as “the father of environmental justice,” who said the
president’s “all in one” approach is an “advancement
in accepting what environmental justice really is.” Bullard believes the order “sends a clear message that at the
highest level of government, these actions will be taken
seriously.” Yet he along with many other advocates of
what in this article we’ll call EJ acknowledge that the
road ahead will not be easy.
If the administration is to execute on EO 14008,
it will have to confront data and programmatic gaps
in the government’s ability to identify and map EJ
communities, assess the cumulative impacts of proposed government actions, and make EJ an enforcement priority. This article addresses the key challenges to accomplishing the administration’s stated goal
and identifies discrete actions that the government
could take to update its EJ data collection capabilities; establish EJ as a key component of environmental enforcement strategy; and incorporate EJ criteria
into siting, rulemaking, and permitting.
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The Environmental Protection Agency defines environmental justice as “the fair treatment and meaningful involvement of all people regardless of race,
color, national origin, or income with respect to the
development, implementation, and enforcement of
environmental laws, regulations, and policies.” In
regular parlance, it refers to government policies that
address disparate environmental and public health
impacts of pollution on minority and economically
disadvantaged communities.
The federal government first began studying EJ
issues in the 1980s, after community organizers
brought nationwide attention to the landfills sited
in predominantly Black neighborhoods. However,
EJ didn’t become an important consideration in
government decisionmaking until 1994, when President Clinton signed EO 12898, requiring each federal agency to “make achieving environmental justice
part of its mission by identifying and addressing, as
appropriate, disproportionately high and adverse human health or environmental effects of its programs,
policies, and activities on minority populations and
low-income populations.” While the order brought
attention to the EJ movement, it had little substantive
force, as it did not require that EJ play a determining
factor in siting, rulemaking, or permitting decisions.
It left it to federal agencies to adopt and implement
their own EJ policies — a task some have yet to fulfill.
In the nearly three decades since EO 12898 was
signed, presidential administrations have differed
in their approach to EJ. Some administrations have
strengthened environmental protection laws and adReprinted by permission from The Environmental Forum®, May/June 2021.
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vanced an EJ agenda, while others have reduced funding to EJ projects. Regardless of the approach, significant progress remains to be achieved if the Biden
administration is to succeed in addressing underlying
concerns about the disparate environmental and public
health effects of pollution on disadvantaged communities. If President Biden and his team are going to make
strides where other administrations have not, they will
need to prioritize EJ in a range of decisionmaking.
One of the administration’s first challenges will
be figuring out how to define an EJ community. As
it stands, there is no single federal directive on how
to identify and prioritize vulnerable neighborhoods.
Without a concrete definition — or at least guidelines
— the administration will be challenged to allocate resources in a manner consistent with its objectives. The
Trump administration’s Opportunity Zones provides a
cautionary tale. The incentive program was created as
part of the 2017 tax bill to reduce tax liability on investors who reinvest capital gains in “low-income communities,” which were defined simply as a census tract
with a poverty rate of at least 20 percent and a median
family income up to 80 percent of the area median.
Because of the broad definition, rapidly gentrifying
neighborhoods could be designated as Opportunity
Zones, and resources intended to flow to low-income
communities instead accrued to investors.

I

n order to properly define what constitutes
an EJ community, the Biden administration
would be well served by first improving the
screening and mapping tool EPA developed
in 2010, known as EJSCREEN. While the
development of the tool marked an important
first step, it is somewhat limited in scope and does
not include well-accepted EJ factors such as local
drinking water quality and indoor air quality. Nor
is EJSCREEN capable of analyzing more than one
pollutant or demographic data set at a time, thereby
limiting its ultimate utility in examining the intersection of data involving environmental exposure
and socioeconomic factors. Despite the limitations,
there is currently no other federal data collection
tool that identifies EJ communities.
Consistent with the direction in EO 14008 to create a “Climate and Economic Justice Screening Tool,”
the administration’s efforts would be significantly enhanced by updating EJSCREEN and its mapping capabilities. The administration could develop an equity
map, which demonstrates how environmental pollutants are geographically distributed and serves as a tool
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for analyzing how pollutants overlap and interact with
other health, economic, demographic, and social vulnerabilities unique to each community.
Several states already employ sophisticated equity mapping, including California, which uses its
CalEnviroScreen to identify communities for prioritized EJ investments. The federal government would
be well served to emulate California’s Office of Environmental Health Hazard Assessment in creating
its own mapping tool. Like CalEnviroScreen, an
updated EJSCREEN should collect comprehensive
data on environmental, health, and demographic
factors, including groundwater contamination,
housing burden, asthma, and cardiovascular disease,
and then develop a cumulative-impact score based
on an analysis of both environmental exposure and
socioeconomic factors. By employing a comprehensive equity-mapping tool, the government can more
accurately identify and prioritize the country’s most
vulnerable communities for the targeted EJ policies
announced by the administration. In turn, companies will have an improved resource for calculating
the risks associated with their existing and planned
business operations.
Given the breadth of its EJ objectives, the administration also needs to refocus its environmental enforcement efforts to prioritize scrutiny of noncompliance in EJ communities. Some studies have shown
that both federal and state agencies conduct fewer inspections and impose lower penalties in low-income
neighborhoods and communities of color — a phenomenon referred to as compliance bias. A 2013 study
by Professors David Konisky and Christopher Reenoc
revealed, for example, that Clean Air Act permit holders in Hispanic communities are not only more likely
to violate their obligations, but are also less likely to be
pursued through enforcement by regulatory agencies.
The administration can address such patterns of
compliance bias by prioritizing the deployment of
enforcement resources to align with EJ objectives. At
EPA, this would mean incorporating EJ as the central,
organizing theme of the next biennial list of National
Compliance Initiatives. The NCIs are developed by
EPA to focus the agency’s enforcement resources on
activities that contribute to the cumulative impacts
of pollution from various media, including air, water,
and hazardous waste. The NCI currently embraces six
national program priorities, which EPA has identified
as the country’s “most serious environmental violations.” State environmental agencies have shown support for amending the NCI, as evidenced by a letter
from the Environmental Council of the States, who
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in September 2020 asked EPA to better address cumulative impacts of environmental pollution under
the NCI.
Close coordination with the Department of Justice’s Environmental and Natural Resource Division
is required to accomplish the administration’s EJ
goals, as reflected in EO 14008’s call for DOJ and
EPA to develop a “comprehensive environmental justice enforcement strategy” and to create a new office
within DOJ dedicated to enforcing environmental
compliance in EJ communities. In addition, the new
administration would be wise to reconsider ENRD’s
use of Supplemental Environmental Projects as a significant component in settlement agreements resolving environmental noncompliance.
As a positive early step, the Biden administration
quickly reintroduced SEPs as an enforcement mechanism after they were eliminated under the Trump administration. Since 1980, SEPs have been used extensively in civil environmental enforcement settlements
to fund projects that provide tangible environmental
and public health benefits to affected neighborhoods.
SEPs can be particularly effective in the pursuit of EJ
because they not only directly address environmental
harms but often improve engagement with impacted
areas. By employing SEPs to promote remedial projects in EJ communities, the administration could
redirect private resources to achieve EJ objectives,
thereby amplifying the reach of EPA and DOJ enforcement resources. Finally, given the central role of
state agencies in administering and enforcing both
federal and state environmental regimes, the Biden
administration also needs to identify ways to engage
state agencies to develop EJ enforcement policies.
This could be accomplished through the NCI process
and the leadership of the Biden EPA.
The administration is also expected to advance its
EJ enforcement strategy by supporting legislation that
creates a private right of action under Section 602 of
the Civil Rights Act, which would allow individuals
to bring environmental discrimination complaints
in court. Such an action would be an especially important avenue for EJ enforcement because it would
only require plaintiffs to show discriminatory effect,
rather than discriminatory intent, the more difficult
standard used to date. Title VI of the act contains
two sections that EJ activists have historically used to
mitigate pollution in minority communities. Section
601 prohibits discrimination based on race, color, or
national origin by any entity or program, including
state and local agencies, that receives federal funds.
Section 602 gives agencies like EPA the authority to
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promulgate regulations to effectuate Section 601’s discrimination prohibition. However, since the Supreme
Court’s decision in Alexander v. Sandoval, which held
that Congress did not intend to create a private right
of action under Section 602, individuals have been
unable to enforce agencies’ antidiscrimination regulations in court.
EJ activists have instead focused on filing Title VI
administrative complaints with EPA to stop funding recipients from engaging in practices that have disparate
impacts or discriminatory effects. For years, however,
EPA’s Office of Civil Rights, responsible for addressing
complaints under Title VI, failed to timely review and
process environmental discrimination complaints. A
2011 report commissioned by the agency revealed that
only 6 percent of the 247 Title VI complaints received
by OCR were addressed within the agency’s own 20day time frame.
Although OCR resolved its complaint backlog in
2019, it has yet to implement a proactive review process to ensure successful implementation of Title VI.
In the instances where OCR completed its investigation of a Title VI complaint, it often issued decisions
that were harmful to EJ communities. For example, in
EPA’s first Title VI civil rights decision, known as the
Select Steel case, OCR found that the Michigan Department of Environmental Quality’s issuance of an air
permit did not violate civil rights law because it complied with National Ambient Air Quality Standards
under the Clean Air Act. In effect, OCR’s decision tied
civil rights law to environmental standards and made
it more difficult for individuals to enforce EJ under
federal civil rights law. The Biden administration has
committed to repealing the Select Steel decision and
bolstering civil rights enforcement under Title VI.

T

he administration will also need to
make EJ a determining factor in siting,
permitting, and rulemaking, which would
both address existing problems and prevent new ones from arising. President
Biden expressed his intent to incorporate EJ into the
rulemaking process in one of his early executive orders.
Among the 17 orders and memoranda rolled out on
the president’s first day of office, his Memorandum
Modernizing Regulatory Review ordered agencies to
ensure that newly promulgated rules “appropriately
benefit and do not inappropriately burden disadvantaged, vulnerable, or marginalized communities.” Such
language embedded in a general regulatory review
Continued on page 46
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A New Era — but Hard Work Ahead

I

never dared to imagine a period
of government commitment to
environmental justice like the
one we are currently experiencing.
Following through will of course
be the measure of the new administration, but for now we can
celebrate that President Biden has
signed a series of executive orders
charging the federal government
with fighting systemic racism, tackling the climate crisis, addressing
public health inequities, and more.
Executive Order 13985 reads:
“The federal government should
pursue a comprehensive approach
to advancing equity for all.” It
also declares that “affirmatively
advancing equity, civil rights, racial
justice, and equal opportunity is
the responsibility of the whole of
our government.” The EO specifically includes “people of color and
others who have been historically
underserved, marginalized, and
adversely affected by persistent
poverty and inequality.”
Observers could not miss the
symbolism of the president’s signing this order in his very first hours
in office. The Biden administration
is serious about attacking racial
inequities at their foundation and
across the whole of the federal
government.
Also on January 20, President
Biden signed Executive Order
13990, which is titled “Protecting
Public Health and the Environment
and Restoring Science to Tackle the
Climate Crisis.” While noting the
government’s historical role in environmental protection, it observes,
“Where the federal government
has failed to meet that commitment in the past, it must advance
environmental justice.” Not only
is the president mandating gains
in overall public health, such as
reducing exposure to dangerous
chemicals, Biden promises “to
hold polluters accountable, includ-

“The president is addressing
environmental justice with a
‘whole of government approach,’
one of Biden’s talismans in
attacking the country’s severest
problems”
Vernice Miller-Travis
Executive Vice President
Metropolitan Group

ing those who disproportionately
harm communities of color and
low-income communities.” Indeed,
his administration will “prioritize
both environmental justice and the
creation of the well-paying union
jobs necessary to deliver on these
goals.”
Heretofore we’d focused on
broad-based environmental policy
discussions while working to insert
the term environmental justice
into the federal government’s
lexicon. We worked hard over decades to see the incorporation of
concepts like disproportionate and
cumulative impacts, environmentally overburdened communities,
and enforcement of civil rights
protections against racial discrimination by recipients of federal environmental financial assistance.
We also worked to include
justice and equity considerations
in the reauthorization of various
bedrock environmental statutes
and their implementing regulations
piece by piece. But this administration seems intent on centering
racial and environmental justice
as among its base organizing principles. Not in a piecemeal fashion,
but in a holistic manner. A “whole
of government approach” is one of
Biden’s talismans in attacking the
country’s severest problems.
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Indeed, a “government-wide
approach” is a section header for
Executive Order 14008: “Tackling the Climate Crisis at Home
and Abroad,” signed a week after
inauguration. In it, the administration promises, “We must listen
to science — and act. We must
strengthen our clean air and water
protections. We must hold polluters accountable for their actions.
We must deliver environmental
justice in communities all across
America.”
But perhaps most significant
of all is the $2 trillion infrastructure package that President Biden
put on the table. It calls for big
investments in modernizing our
water systems, our transportation
system (including public transit),
ports, energy, and so on. Here too
there is a stated goal to rewrite
wrongs communities of color have
borne from past major infrastructure projects that destroyed or
significantly altered whole neighborhoods. Chief among these is
replacing all antiquated leaded
drinking water lines across the nation.
There’s so much more I’m leaving out, but I will close where I
began: it’s a new day. Now the real
work of turning words on paper
into action begins.
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memorandum, however, may face the same fate as
Clinton’s EJ executive order and only be haphazardly
implemented, particularly because executive orders
can be withdrawn by new administrations. If President
Biden wants to achieve his objectives, the administration will need to work with Congress to develop lasting, enforceable policies.
While President Biden has a unified government, he
will need to press Congress to pass legislation amending the Clean Water Act and Clean Air Act to require
permitting decisions to evaluate cumulative impacts
on vulnerable communities. This legislation could be
modeled after New Jersey’s recent EJ law, which requires the state Department of Environmental Protection to deny an environmental permit if it finds that
a new facility would disproportionately impact “overburdened communities.”
As in the New Jersey law, federal legislation should
only authorize environmental permits if EPA determines that a facility would serve a compelling public
interest in the community where it would be sited.
Most state and federal environmental policies only require facilities or projects to have a compelling interest
to the general public. In these instances, the burdens
are disproportionately borne by one community to
benefit the general population. However, where the
scope of analysis is centered around the immediate
community, as in New Jersey, government actors can
ensure that both the costs and benefits are paid for and
reaped by the same individuals.

P

resident Biden should anticipate delays
in congressional action and execute parallel policies by executive order. For example, the president could adopt key components of then Senator Kamala Harris
and Representative Alexandria Ocasio-Cortez’s Climate Equity Act and require all proposed environmental regulations to receive an equity score based
on the rule’s impact on vulnerable communities.
This would ensure environmental regulators take
into account the needs of frontline communities. In
his EO 14008, President Biden announced the Justice40 initiative, which commits 40 percent of the
benefits from federal investments to disadvantaged
communities. In line with this initiative, the administration would be wise to implement an equitable
climate justice plan by first allocating climate resilience funds to minority and low-income communities most impacted by the climate crisis.
Until legislation mandating EJ analysis in agency
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decisionmaking is enacted, the administration will
need to direct agency officials to consider EJ issues
before they grant or renew permits under existing environmental statutes. A recent example of such analysis was made in a dissent to a Federal Energy Regulatory Commission order authorizing the Annova
Liquid Nitrogen Gas export facility in Brownsville,
Texas. Then Commissioner (now Chairman) Richard
Glick found that the order violated both the National
Environmental Policy Act and the Natural Gas Act
because it failed to evaluate the project’s impact on
climate change and the surrounding community, in
which one third of the population lives under the
poverty line and which is substantially composed of
minority groups.
Glick again raised EJ concerns during a FERC
meeting on January 19, just days before President
Biden tapped him to become chairman of the agency.
He joined two other commissioners to grant rehearing of the panel’s decision authorizing operation of
the Weymouth Compressor Station located in a Massachusetts neighborhood that includes two state-designated EJ communities and has a long history of pollution. Since becoming chairman, Glick has created
a senior staff position to incorporate EJ and equity
concerns into the commission’s decisionmaking.
If the administration wants to empower other
agency officials to consider EJ in permitting and siting
decisions, it will need to restore and fortify NEPA, one
of the statutes on which then Commissioner Glick
based his Annova LNG dissent. NEPA is known as
the backbone of environmental law and is often the
only statutory authority requiring agencies such as
EPA or FERC to consider the environmental and human impacts of permitting decisions. Despite NEPA’s
pivotal role in environmental protection, the Trump
administration made significant rollbacks to the statute in 2020, including prohibiting environmental
impact analyses from considering “cumulative” or “indirect impacts.” In effect, Trump’s overhaul of NEPA
prohibits evaluating EJ in significant federal decisionmaking. The Biden administration will need to not
only reverse the rollback, but also strengthen NEPA
by making EJ a decisive factor in decisionmaking.
While the White House has been applauded by
many for its sweeping EJ agenda, it still faces significant challenges to achieve its ambitious goals.
The administration will need to execute a unified,
across-government plan of action to effectively address the disparate environmental and public health
impacts that have historically affected vulnerable
communities. TEF
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Interior Now Has a Bold EJ Mandate

T

en days after she was con-

firmed by the Senate, Deb
Haaland, the first Indigenous
person to lead the Department
of the Interior, wasted no time in
convening the Public Forum on
the Federal Oil and Gas Program
on March 25. The new secretary
opened the event with an environmental justice perspective,
focusing on “the communities who
live with legacies of pollution” and
“future generations.”
Environmental justice is a human rights demand to live, work,
play, learn, and pray in a healthy
and safe environment. It is a movement led by Black, Indigenous,
Latino/Latinx, Asian, and Pacific
Islander communities, who are
disproportionately harmed by pollution and more vulnerable to the
climate crisis. The placement of
oil and gas industries, along with
their derivative plastics and pesticides manufacturing enterprises, in
communities of color drives environmental racism with dire consequences for residents.
Case in point: over one million
Black people live within a half mile
of at least one oil or gas facility
and in areas where pollution from
facilities exceeds EPA’s cancer
risk guidelines. This impact, along
with other racially disproportionate pollution burdens not only in
the United States but around the
world, have metastasized into the
climate crisis — which affects communities of color and poor neighborhoods more than others.
Advocates for environmental
justice are demanding a moratorium on governmental approvals
of polluting industries. President
Biden’s Executive Order 14008,
“Tackling the Climate Crisis at
Home and Abroad,” moves in this
direction by halting new oil and
gas leases on public lands and in
offshore waters. Section 208 of

“Secretary Deb Haaland is now
empowered to account for the
real-world impacts of oil and gas
operations that significantly harm
Black and other communities of
color and increasingly warm our
planet”
Monique Harden

Assistant Director, Law and Public Policy
Deep South Center for
Environmental Justice

the EO provides a mandate for
Secretary Haaland to conduct
“a comprehensive review and
reconsideration” of oil and gas
leases that involves a survey of
their “potential climate and other
impacts.” The new secretary is
further empowered to consider
adjusting coal, oil and gas royalties or taking other action “to
account for corresponding climate
costs.” Importantly, as provided in
Section 207 of the EO, Haaland’s
work includes advancing renewable energy on public lands and in
offshore waters.
Sections 207 and 208 of EO
14008 expand on Section 4 of EO
13990, “Protecting Public Health
and the Environment and Restoring Science to Tackle the Climate
Crisis,” which President Biden
signed on Inauguration Day. Section 4 directs the secretary of the
interior to establish a temporary
moratorium on oil and gas leases
in the Arctic National Wildlife Refuge, countering the move of the
prior administration.
Of all the cabinet secretaries
and agency officials, President
Biden gives the boldest mandate
to Secretary Haaland. In EO
14008, the Department of the
Interior has a charge that goes beyond the mandate of the Council
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on Environmental Quality, which
is to map environmental injustice.
It also exceeds the directives to
the Department of Justice and the
Environmental Protection Agency,
which together are merely to enforce environmental laws. These
laws take effect after the oil and
gas wells are drilled. They are designed to permit pollution to the
exclusion of the health protections
demanded by environmental justice communities.
Haaland’s implementation of
EOs 13990 and 14008 will institute
a new regime for decisionmaking. Together, the two executive
orders as applied to the Interior
Department mean the end of the
business-as-usual for oil and gas
leases.
The secretary is now empowered to account for the real-world
impacts of oil and gas operations
that significantly harm Black and
other communities of color and
increasingly warm our planet. Her
mandate has the potential to stop
the perpetuation of environmental
racism, particularly in the face of
the ever-growing climate crisis.
Realizing this potential would help
to deliver environmental justice in
communities living with legacies of
pollution and secure a future for
generations to come.
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ELI — and
the Greatest
Treaty Ever
The Environmental Law Institute has been
the incubator for staff who went on to make
extraordinary contributions to ozone-layer
protection and climate change leadership.
In this article, four alumni tell their story
By Stephen O. Andersen,
David Doniger, Alan S. Miller,
and Durwood Zaelke
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A

ccording to Kofi Annan, it is
“perhaps the single most successful
international agreement to date.”
The then UN secretary general
was describing the Montreal Protocol on Substances That Deplete
the Ozone Layer, a treaty that has
only gained in force and effectiveness in the nearly
two decades since Annan’s proclamation. The accord
has successfully protected life on Earth threatened by
chemical releases that destroy the shield protecting our
planet from dangerous ultraviolet radiation.
While less well known, at the same time the Montreal Protocol also has managed to avoid an enormous
amount of global warming — some ozone-depleting
substances like CFCs and HCFCs are also potent
greenhouse gases. Indeed, when The Economist ranked
the most effective strategies or events that resulted in
the cutting of climate emissions, including the fall of
the Soviet Union, China’s one-child policy, and the
Kyoto accord on reducing greenhouse gases, the Montreal Protocol came out on top — achieving almost as
much mitigation as all the other strategies combined.
And the interesting news for readers of this magazine is
the contributions of former ELI staff and board members who collectively helped make an aspirational treaty
into an effective instrument for planetary protection.
In this article four of those former staff — Stephen
O. Andersen, David Doniger, Alan S. Miller, and Durwood Zaelke — describe how important our time at
ELI was, at a formative period in our careers. The Institute was the incubator of what later became a global
network of collaborators in ozone and climate protection, and the beginning of friendships and professional
relationships that have endured for decades.
The Montreal Protocol story started when Mario
Molina and F. Sherwood Rowland sounded the alarm
in their seminal 1974 article in Nature. They warned
that CFCs could destroy stratospheric ozone through
a series of catalytic reactions. Rowland and Molina
became scientist-activists and publicly urged a halt
in CFCs for non-essential uses. Consumers in North
America and Scandinavia boycotted aerosol cosmetic
and convenience products, which helped motivate
governments to develop a framework agreement to
start addressing the threat. The result was the Vienna
Convention to Protect the Ozone Layer, approved
in 1985. In 1987 the Montreal Protocol was added,
initially with a commitment of a 50 percent phaseout
of CFCs in 12 years and a freeze in halon production
and consumption. A few years later the protocol mandated a full phaseout of an expanded list of almost one
Reprinted by permission from The Environmental Forum®, May/June 2021.
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Former ELIers Durwood Zaelke, Stephen O.
Andersen, Alan S. Miller, and David Doniger,
clockwise from upper left.
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hundred substances. The protocol was strengthened by
amendments several times.
Today, every UN member state is a party and is usually in full compliance, more than 99 percent of nearly
100 ozone-depleting substances have been phased out,
and the ozone layer is on the path to recovery later in
this century. In the United States alone,
the phaseout is expected to prevent over
The phaseout
440 million cases of skin cancer, 2.3 million skin cancer deaths, and 63 million
is expected to
cases of cataracts for Americans born in
prevent over
the years 1890–2100, in addition to pro440 million
tecting agricultural and natural ecosyscases of skin
tems from damaging radiation.
cancer and 2.3
The injection of climate change issues
million skin
into ozone-protection regimes traces back
to a year after the Nature paper, when
cancer deaths
in the U.S. alone Scripps scientist Veerabhadran Ramanathan warned of the potent greenhouse
gas properties of these chemicals. Thanks
to the phaseout of ozone depleters, we know we will
also avoid climate forcing equal or greater than the
warming from all the carbon dioxide releases to date.
Phasing down HFCs, the latest to be banned, alone
will avoid up to 0.5°C of warming worldwide by the
end of the century. Additional measures to improve air
conditioner energy efficiency and reduce nitrous oxide
emissions could avoid even more warming.

T

he 1970s were formative years at
ELI, founded at the beginning of the
decade at the same time as the nascent
field of environmental law and policy.
Durwood Zaelke started as one of the
first two summer scholars in 1972
during law school, and then re-joined
ELI as the acting editor-in-chief of the Environmental
Law Reporter. After a stint with a big law firm in Los
Angeles, Zaelke was invited to return to the Institute in
1975 to work on energy conservation law and policy.
Alan Miller initially joined ELI in 1973 as a summer
legal intern and returned as a staff member in 1974 to
work on the new Clean Water Act and legal barriers to
solar energy. Stephen O. Andersen joined in 1976 for
a series of five books on energy conservation, and later
a study of the Vermont Land Gains Tax following two
years’ supporting the Sierra Club Legal Defense Fund.
David Doniger joined ELI in 1978 before he was hired
by NRDC, where he made his name.
For each of us, the introduction to environmental
law and policy at ELI had lasting influence. The field
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was still in its infancy; the Environmental Protection
Agency and Council on Environmental Quality had
only been created at the beginning of the decade, and
the recently passed National Environmental Policy Act,
Clean Air Act, and Clean Water Act were all sources
of new regulations and judicial interpretations. Fred
Anderson, ELI’s first president, was a legendary mentor, starting every morning with a roundtable discussion of environmental news and strategy. The Institute
gave credibility to the idea that a career could be built
around resolving environmental issues, as the four of
us would prove after leaving. Ozone wasn’t on the ELI
agenda in those early years, but the collaborative atmosphere for research we developed there was a model for
what each of us was to later do in other capacities in
reducing dangerous emissions.
Andersen was first to encounter ozone-depletion
science. Prior to joining ELI, as a graduate student at
UC Berkeley in 1974, he assisted a federal study assessing climate impacts and depletion of stratospheric
ozone from the proposed supersonic transport. The
project was canceled in part because of those concerns.
Miller was an early advocate for action to regulate ozone-depleting compounds, starting in 1978 at
NRDC by producing a background report for the second international meeting on stratospheric ozone later
that year in Germany. He also worked with Rowland
on congressional testimony and petitioned EPA to
expand the ban on aerosol uses of CFCs to other applications. Upon joining the new World Resources Institute in 1985, he co-authored “The Sky Is the Limit:
Strategies for Protecting the Ozone Layer.” From 1989
to 1997 he directed a center on global environmental issues at the University of Maryland that included
multiple projects to address ozone depletion, including
organizing with Anderson a conference on ozone and
climate protection supported by NATO and multiple
defense ministries.
Doniger’s work on ozone protection began at
NRDC in 1984, when he filed suit against EPA for action against non-aerosol uses of CFCs. The result was
an agreed-upon action plan. Ever since, Doniger has
led the council’s ozone-protection program, including
support for the protocol and subsequent amendments.
NRDC’s concept of a 10-year global phaseout was adopted in 1990.
In 2006, Andersen sought ways to accelerate the
phaseout of HCFCs. EPA and the Department of State
suggested it was more appropriate for an NGO to lead
such an effort, so he recruited Zaelke as the point man.
Zaelke agreed — despite opposition from some NGOs
who thought it a distraction from ongoing efforts to
Reprinted by permission from The Environmental Forum®, May/June 2021.
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negotiate a climate protocol. He succeeded with the
2007 adjustment to speed the phaseout of HCFCs,
providing climate benefits that were three to five times
more than the initial commitments of the Kyoto Protocol. The Environmental Forum profiled Zaelke after
that victory, noting that he “formed a North-South coalition that recently succeeded in broadening the Montreal Protocol to explicitly address global warming.”
Andersen, Doniger, and Zaelke also cooperated in
petitioning EPA to prohibit HFC alternatives once
necessary for fast phaseout of the worst substances but
no longer needed because of new, superior technology.
EPA agreed with the petition but was overruled when
two fluorocarbon companies successfully appealed to
the D.C. Circuit. The ELI trio, with the support of
the suppliers and customers of HFCs, fought back and
helped pass the Kigali Amendment to the protocol,
bringing in HFCs to the ban list. They also promoted the American Innovation and Manufacturing Act
passed in the waning days of the Trump administration
to mandate HFC reductions. Shortly after taking office
the Biden administration announced it would submit
the Kigali Amendment to the Senate for ratification.
Andersen joined EPA to work on ozone protection
in 1986 and rapidly rose to prominence as deputy director of the Stratospheric Protection Division. He also
served as EPA liaison to the Department of Defense on
ozone and climate. He then became director of strategic climate projects until he left the agency in 2009 to
join Zaelke at the Institute for Governance and Sustainable Development. He founded and co-chaired
the Montreal Protocol’s Technology and Economic
Assessment Panel, bringing together hundreds of experts from diverse backgrounds, including industry, to
identify substitutes for ozone-depleting compounds
and the basis for subsequent agreements on accelerated
phaseouts. His emphasis on voluntary, collaborative
approaches enabled agreements with Soviet authorities
on an ozone-mapping satellite, partnerships with the
Defense Department on environmental measures, and
a series of military conferences on eliminating ozonedepleting greenhouse gases. Prior to leaving EPA,
Anderson was awarded the Service to America Career
Achievement Medal, the nations’ highest award for
public service, as well as awards from the governments
of Iraq, Japan, Thailand, Vietnam, and the former
USSR, the only non-Soviet citizen to win the award.
Zaelke’s impact on international environmental law
began in 1989 when he co-founded the Center for
International Environmental Law, as well as the International and Comparative Law Program at American
University’s Washington College of Law. He also coReprinted by permission from The Environmental Forum®, May/June 2021.
Copyright © 2021, Environmental Law Institute®, Washington, D.C. www.eli.org.

authored the law school textbook International Environmental Law & Policy. In 2003, he founded IGSD
to focus on fast-action climate mitigation, including
phasing out short-lived climate pollutants to reduce
warming in the next two decades, at the same time
co-founding a similar program at the Bren School of
Environmental Science & Management at UC Santa
Barbara. Zaelke has co-authored numerous articles on
short-lived climate pollutants with some of the leading
scientists in the world. With Molina, his calculation
that phasing down HFCs could avoid up to 0.5°C of
warming by the end of the century became a key part
of the strategy by President Obama and Secretary of
State John Kerry to produce a global consensus on the
Kigali Amendment. Zaelke and Andersen earned UN
and EPA awards for their diplomatic and scientific
leadership in support of the amendment.

W

hile their careers took different directions, the four
ELI alumni have repeatedly come together. In the
1990s, Miller, Andersen,
and Zaelke collaborated
on several projects. In addition to their successful efforts in support of the Kigali
Amendment, Andersen and Zaelke co-authored Industry Genius: Inventions and People Protecting the Climate
and Fragile Ozone Layer, published in
2003, as well as numerous articles. Miller
We are proud
and Doniger reunited to propose strategies for linking HFC reductions with
to have been
measures to improve energy efficiency part of the ELI
in air conditioning, a rapidly growing
cadre helping
source of demand for power and carbon
to protect
emissions globally. In 2020, Zaelke and
the Earth and
Molina co-chaired the definitive assessare grateful
ment of the combined climate benefits
of improving energy efficiency of coolfor what we
ing equipment during the phasedown
learned there
of HFCs, with contributions from Andersen and Miller. And this year Miller,
Andersen, and Zaelke joined forces again to co-author
the book Cut the Super Climate Pollutants Now! making
the case for urgent actions.
ELI is globally recognized for its influential publications, conferences, and projects, but as early insiders
we would argue that its influence has been magnified
many times over by the attraction, incubation, and
networking of its management, staff, and members
across the broad field of environmental protection. TEF
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The New Toxic Substances Control Act
Is Now Five Years Old: A Report Card

J

UNE 22 of this year will mark the fifth
anniversary since President Obama signed
the Frank R. Lautenberg Chemical Safety for
the 21st Century Act. Popularly still known
by the name of the 40-year-old statute it replaced, the new version of the Toxic Substances Control Act had a vision to follow in reforming a system for evaluating and regulating
chemicals in commerce that everyone, from
industry to green NGOs to government officials, agreed was weak and ineffective. The
new TSCA, promising to fix a broken statute,
received bipartisan support and was the first
major environmental law in a quarter century.
In assembling a panel to give a report card
on implementation of the law on its fifth anniversary, we noted a recent article in E&E News:
“A withering new report from one of the
country’s leading science authorities faults
EPA’s approach to chemical risk evaluations
under the Trump administration — a process
the Biden EPA has already pledged to overhaul.
5 2 | T HE EN VIRONMENTA L F ORUM

“In an assessment released today, the National Academies of Sciences, Engineering, and
Medicine said EPA should make changes to
how its toxics office manages the systematic
review process under the Toxic Substances
Control Act. The study determined EPA fell
short in all four areas it scrutinized — comprehensiveness, workability, objectivity, and
transparency.”
This begets a question, one especially important because the “new” TSCA is now five
years old: How well has TSCA been implemented to date? Given what we’ve seen of
the rollout so far, what needs to be improved
to realize the goals of the late Senator Lautenberg in pushing this legislation for so many
years?
As a note, the Forum invited a representative
from EPA’s toxics office to participate in this
Debate, but through a spokesman the agency
declined, citing a need to study the issue once
leadership is confirmed.
Reprinted by permission from The Environmental Forum®, May/June 2021.
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“The hard part has
been interpreting and
implementing critical
aspects of TSCA’s
unrelenting deadlines”

Lynn L. Bergeson
Managing partner
Bergeson & Campbell, PC.

“EPA must make
reversing the dismal
failures of the past
four years a top
priority”

Richard A. Denison
Lead Senior Scientist, Health Program
Environmental Defense Fund
“Implementing the
new TSCA has been
an opportunity
squandered with total
impunity”

Penelope A. Fenner-Crisp
Independent Consultant
Environmental Protection Network

“A seeming consensus
masked different
motivations for fixing
TSCA and conflicting
visions for the statute”

Bob Sussman
Principal
Sussman & Associates

“The Trump EPA
ignored the plight of
populations most likely
to be harmed by toxic
exposures”

Eve C. Gartner
Managing Attorney
Toxic Exposure & Health Program
Earthjustice

“Industry will benefit
if this administration
implements the act
to protect health in a
collaborative way”

Jean Warshaw
Author
Guide to the Toxic Substances Control Act
Reprinted by permission from The Environmental Forum®, May/June 2021.
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It Is a Mixed
Bag, but We Are
Getting There
By Lynn L. Bergeson

B

y any measure, the 2016
Toxic Substances Control Act
amendments were, to use the
vernacular of the day, a BFD.
TSCA unquestionably needed a
makeover, and a bipartisan Congress
worked hard to reform our chemical
control law to remedy historic structural failings that, by all accounts,
needed urgent attention.
Five years later, it is clear that was
the easy part. The hard part has been
interpreting and implementing critical aspects of TSCA’s unrelenting
deadlines. It is beyond the scope of
this writing to describe the complexity of the tasks Congress mandated
EPA to complete. Those of us who
practice extensively in the chemicals
space appreciate the “near mission
impossible” nature of Congress’s ask.
The agency has likened its effort to
building an airplane while in flight,
an apt simile in our view. As hard
as EPA has worked, however, and
under uniquely challenging circumstances, implementation efforts to
date are a mixed bag.
First, the successes. Despite diminished staff, resources, and morale,
EPA has largely met most of the
deadlines imposed under the law.
EPA timely issued the framework
rules, completed most of the Section
6 risk evaluations, and timely issued
the persistent, bioaccumulative, and
toxic chemical rules, among other
accomplishments. This was not easy,
and EPA has done well.
The Office of Pollution Prevention
and Toxics’ organizational integrity
has improved since the amendments
were enacted. OPPT’s new structure
leverages better the skills and resources needed to undertake the amount
and type of work required to meet
Congress’s expectations.
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The new chemicals review program under TSCA Section 5 is more
transparent than it was pre-Lautenberg. There are fewer opportunities to
claim Confidential Business Information, the CBI claims substantiation
process is more robust, and EPA is
now required to issue and make available a report on its new chemicals
decisions. Formidable challenges
remain and, as discussed below, the
new chemicals bias persists in ways
that seemingly impede “unduly” and
create “unnecessary economic barriers
to technological innovation” contrary
to TSCA Section 2(b)(3).
EPA’s approach to risk evaluation under TSCA Section 6, while a
work in progress, has identified conditions of existing chemical use that
EPA believes pose unreasonable risks
for the first set of ten chemicals.
EPA’s implementation of TSCA has
launched a regulatory process that
will eliminate those risks. Detractors express concern with “delays”
implementing these risk mitigation
measures, but the law provides for
one year to propose and another
year to promulgate risk management
rules (and certain extensions are
available).
Whether new TSCA, as implemented, has restored the public’s
confidence in EPA’s ability to ensure
the safety of industrial chemicals in
commerce, a key congressional goal,
is hard to answer. The question may
be premature. Given all our distractions, including the pandemic and
extreme weather events, chemical
safety may now be less urgent than
other, existential threats to life. On
balance, EPA’s implementation
of TSCA has raised the profile of
industrial-chemical safety and enhanced the chemical value chain’s
awareness of TSCA and its expanding application to certain articles, all
for the good.
Now, the less successful aspects
of EPA’s implementation. The
agency’s implementation of Section
6 is flawed. This is less an opinion
than it is a judicial conclusion — see
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Safer Chemicals v. EPA, decided two
years ago by the Ninth Circuit. The
most prominent concerns relate to
EPA’s exclusion of legacy uses of asbestos and its limited consideration
of “potentially exposed or sensitive
subpopulations” in the risk evaluation process.
While that process routinely considers chemical exposures to infants
and workers, it does not consistently
consider exposures to the public, including exposures to chemicals regulated by other federal laws. Aligning
the risk evaluation process with the
plain text of the law and the Biden
administration’s commitment to
eliminating environmental injustices
will focus intensely on these deficiencies, but how to resolve them is
unclear. Fixes are neither easy nor
self-evident, especially with regard to
the 10 completed risk evaluations.
As alluded to above, while EPA’s
implementation of Section 5 has
improved the transparency of the
review process, other aspects of Section 5 implementation have been
decidedly less successful. Since January 2021, EPA has completed only
10 premanufacture determinations,
as compared with an average of 15
to 30 per month in recent years and
over 75 per month pre-Lautenberg.
The review process is badly broken,
unpredictable, and unwelcoming to
chemical innovators. EPA’s March
29 “updates” to the new chemicals
program are guaranteed to impede
chemical innovation all the more.
For an economy desperate to green
itself as quickly as possible, the new
chemicals review process is itself not
sustainable.
EPA should consider initiating a
stakeholder dialogue to identify creative and efficient solutions to TSCA’s
most pressing problems. We are still
relatively early on in the implementation process, and there is much good
work on which to build to ensure
TSCA is all that Congress, and other
stakeholders, intend it to be.
Lynn Bergeson is managing partner at
Bergeson & Campbell, PC.
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Reversing New
Chemicals
Program a Priority
By Richard A. Denison

A

s with so much else these
past four years, implementation of the 2016 reforms to
the Toxic Substances Control Act was not normal.
Despite bipartisan support for
TSCA’s overhaul and the chemical industry’s acknowledgment that it needed a stronger federal system to restore
public confidence in its products, this
progress evaporated virtually overnight
with the ascendance of the most antienvironmental and anti-public health
administration in our lifetimes.
Nowhere was this more apparent
than in the Trump EPA’s systematic
undermining of the new TSCA’s enhancements of safety reviews for the
hundreds of new chemicals entering
commerce each year. The chemical
industry, its army of law firms, and its
political plants inside EPA went for
broke.
EPA’s initial lawful, health-protective implementation led, as expected,
to many more new chemicals being
subjected to orders and required testing — which the law requires when a
new chemical is found to present concerns or lack adequate safety information. But industry used its clout with
then Administrator Scott Pruitt to
implement policy changes that flouted
the law and rendered such orders and
testing rare.
In 2019, EPA’s “Working Approach” restricted safety reviews to
companies’ intended uses of new
chemicals. That review excluded reasonably foreseen uses TSCA explicitly
requires be concurrently evaluated.
While the agency has sometimes required companies to notify EPA before
starting a reasonably foreseen use, any
ensuing review was separate from the
first review and hence did not consider
the combined impact. Moreover, EPA
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so narrowly defined what it would
consider reasonably foreseen that the
agency must effectively prove such a
use is highly likely to occur.
These changes serve to break up the
review of a new chemical into small
pieces, increasing the likelihood it
will be deemed safe — but frustrating
Congress’s intent that EPA conduct
comprehensive reviews that anticipate
the multiple ways chemicals can be
used and cause exposure. The changes
allowed EPA to approve — without
any conditions or testing — nearly
three quarters of the 600-plus chemicals subsequently reviewed.
EPA instituted other measures to
gut protections for workers, who are
on the front lines of new chemical
exposures. In 2017, the industry’s New
Chemicals Coalition demanded that
EPA stop imposing workplace restrictions on new chemicals even when
significant worker risks were identified, and instead simply forward the
concern to the resource- and authoritystrapped Occupational Safety and
Health Administration.
I thought it unlikely this extreme
position would gain traction at EPA.
After all, TSCA expressly identifies
workers as facing greater risk than the
public, requiring the agency to ensure
they are protected from chemical risks.
Instead, the Trump EPA more than
granted industry’s wish: it dismissed
any worker risk the agency identified by asserting workers will protect
themselves by donning personal protective equipment, despite no requirement their employers even provide
such equipment. No pesky referral to
OSHA either.
This approach — which EPA also
adopted in all 10 of its risk evaluations
of existing chemicals — became rampant for new substances. Of the 400plus new chemicals cleared for unfettered market access under the Trump
EPA’s policies, the agency found nearly
80 percent posed risks to workers –
but cleared them anyway by asserting
PPE use. Our close examination of
several dozen such decisions revealed
that the risks EPA dismissed — which
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should have triggered issuance of an
order — exceeded its own benchmarks
by 32-fold, on average.
Meanwhile, EPA approval of “lowvolume exemptions” proliferated,
providing companies with a path of
even less resistance for getting new
chemicals approved. By agreeing to a
production limit, companies get an expedited 30-day review. Since the new
policies came in, EPA granted nearly
600 LVEs; only 4 were denied, with
48 withdrawn. LVEs have been used in
particular for PFAS, highly persistent
and often toxic chemicals that contaminate most Americans’ blood. Over the
past year, EPA received several dozen
LVEs for PFAS. While claiming it was
acting aggressively to rein in PFAS, the
agency approved two thirds of these,
with decisions on the remainder pending.
Finally, despite some efforts to
comply with its own regulations
regarding public access to information on new chemicals, EPA scaled
back transparency in key respects.
The agency stopped informing the
public when its initial review of a
new chemical raised concerns. EPA
recently stopped providing public access to new chemical orders it has issued. Most recently, our FOIA request
turned up extensive evidence of collusion on new chemicals between EPA
political appointees and industry.
Clearly the Biden EPA is inheriting a hot mess. It should immediately
rescind the illegal Working Approach;
issue binding orders whenever worker
risks are identified; halt approval of
new PFAS and abuse of the LVE process; and commit to full transparency
by providing timely access to robust
information on new chemicals and
agency decisions concerning them.
TSCA reform yielded long-needed
improvements in this core component
of our nation’s chemical safety system.
EPA must make reversing the dismal
failures of the past four years a top
priority.
Richard A. Denison is lead senior scientist for
Environmental Defense Fund’s Health Program.
Web site is at http://blogs.edf.org/health/.
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An Opportunity
Squandered With
Total Impunity
By Penelope Fenner-Crisp

T

he headline above sums up
the Trump administration’s
implementation of the new
Toxic Substances Control
Act. While the law made some
modifications to the process for
evaluating new chemicals prior to
their introduction into commerce,
the most significant changes were to
EPA’s review of existing chemicals.
The new statute streamlines the
process for requesting new data
from the regulated community,
lowering the burden of proof for
identifying potential risk and replacing rulemaking with test orders.
The law creates a three-step process:
priority setting, risk evaluation, and
risk management. The law carefully
separates risk evaluation, which determines whether or not a chemical
poses an “unreasonable risk,” and
risk management. An “unreasonable
risk” finding then obliges the agency
to consider non-risk factors when
selecting risk management options.
So, what grade does the previous
administration earn for implementing
this new existing chemicals program?
In my view, a big, fat “F.” Here’s why.
The rules for prioritization and
risk evaluation were proposed in midJanuary 2017 and finalized after the
Trump administration took office. By
then, the promise of transformation
into a majestic blue spruce looked
more like Charlie Brown’s woeful
Christmas tree, with drooping branches bereft of needles.
This shift was not immediately
apparent but unfolded as the agency
released draft risk evaluations for the
first 10 chemicals for review and comment. Detailed scrutiny revealed what
had been stripped from the tree, disclosing the agency’s moves to identify
as few scenarios as possible that pre-

DEBATE

sented an unreasonable risk.
The Environmental Protection
Network (and many others) submitted comments on these drafts, as did
the agency’s own external Science
Advisory Committee on Chemicals.
These comments identified missing
and flawed information and analysis.
Among the most significant blunders was the use of an unvetted, illconceived systematic review process
for study identification, selection,
grading, and evaluation.
The draft risk evaluations excluded
some existing and all legacy conditions
of use from evaluation. EPA failed to
employ Section 4 of the law to require
chemical sponsors to fill critical data
gaps. Furthermore, the agency did
not account for these data deficiencies
when deriving benchmark margins of
exposure, a key metric in the determination of unreasonable risk.
Other deficiencies led to underestimation of risks to workers, consumers,
and bystanders. The agency refused
to incorporate ambient environmental exposures into the consumer/
bystander evaluations or to aggregate
inhalation, dermal, and oral exposures
in any evaluation. EPA further relied
on misguided assumptions in its occupational risk determinations, claiming
workers would use personal protective
equipment. But the agency had little
assurance that companies provide PPE
routinely to workers, that the equipment fits properly, and that it was
worn throughout the work shift.
Finally, not all risk evaluations included detailed, specific findings for
susceptible or higher-risk subpopulations (e.g., children, pregnant women,
those with significant health conditions), as mandated in the law.
In a final act of disregard, the
Trump EPA scheduled the scientific
peer reviews of the draft evaluations
during, rather than after, the public
review and comment period. This deprived the SACC’s independent expert
reviewers of valuable insights for their
consideration.
The final risk evaluations for the 10
chemicals were released in late 2020
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and early January 2021. But the agency repaired none of the flaws in response to public input. Furthermore,
it pursued no risk mitigation measures
in which the agency identified significant acute risks of concern. EPA
brushed off requests to immediately
propose and promulgate rules under
Section 6(a) and use its authority
under Section 6(d) to expedite their
effective dates.
To add insult to injury, rules proposed on three chemicals prior to
January 2017 gathered dust for four
years, only to be wiped off the agency’s
regulatory agenda in late December
2020, forcing EPA to start the rulemaking process all over again.
So, how can the agency rectify this
ignominious implementation of the
new TSCA program for existing chemicals? The good news is that the Biden
administration has already expressed its
commitment to review and overhaul
it. I believe it can be done without
having to revise the rules that govern
prioritization and risk evaluation. The
Ninth Circuit has held that exclusion
of legacy uses and associated disposal
contradicts TSCA’s plain language and,
therefore, they will be evaluated.
The recent report from the National Academy of Sciences made it
clear that the systematic review guidance requires significant modification
and consistency of approach across the
agency. In a recent letter to EPA, the
Environmental Protection Network
recommended a path forward, using
Section 4 of the law, to fill critical data
gaps without compromising mandated timelines. Proper coordination of
peer review and public comment can
occur through better planning and
time management. The other flaws
can be fixed by revising internal risk
assessment guidance and practices.
Let’s hope, in the end, that Charlie
Brown’s tree will be reincarnated as a
blue spruce, after all.
Penelope A. Fenner-Crisp is an independent
consultant working with the Environmental
Protection Network. She is a former division
director in EPA’s Office of Pollution Prevention
and Toxics.
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Failing the People
Most Likely
to Be Harmed
By Eve C. Gartner

T

wenty times the Toxic
Substances Control Act
commands EPA to take
into account “potentially
exposed or susceptible subpopulations” — groups at greater risk of
harm from chemicals because they
are more exposed or more susceptible or both. But the Trump EPA
did not get the message.
Or, more likely, it simply chose
to ignore that some subpopulations — often Black, Indigenous,
and other people of color — suffer
disproportionate harm from chemical exposure. This can be because of
where they live or work, or because
they eat a subsistence diet involving
contaminated fish or marine mammals, or because they have health
problems that make them more
susceptible.
The only way to protect these
“greater risk” subpopulations, as
Congress required, is to identify all
of them and separately calculate the
risks they face. Yet the Trump EPA
finalized 10 risk evaluations — and
finalized the “scope” documents for
20 more –– and not a single one
identified communities near polluting facilities as being a greater-risk
subpopulation.
This is especially troubling because
people living near high-volume chemical facilities have greater exposures
than the general population — and
higher rates of illness and disease. For
example, Mossville, Louisiana, and
surrounding towns, which are predominantly Black, are home to seven
industrial facilities that manufacture,
process, and dispose of chemicals that
are now undergoing TSCA risk evaluation —and home to many other facilities that release chemicals not yet being
reviewed.

DEBATE

The Mossville area is subjected
to more than 36 percent of all U.S.
environmental releases of TBBPA, a
carcinogenic flame retardant whose
risks EPA is currently evaluating under
TSCA, and further bears the burden of
receiving nearly 18 percent of national
shipments of TBBPA waste. Yet the
area accounts for only .06 percent of
the national population.
A true analysis of greater-risk subpopulations requires consideration
of cumulative impacts from exposure to multiple chemicals. People
who live and work around industrial
facilities are rarely exposed to one
chemical in isolation; the Mossville
area alone is subjected to 15 percent
or more of the nation’s environmental releases of four of the 20
high-priority chemicals undergoing
TSCA review.
Moreover, different chemicals often affect the same bodily organs or
systems, or have cumulative effects,
such that exposure to one can leave
a community more vulnerable to
harm from another. If TSCA’s directive to consider subpopulations at
greater risk means anything, it must
mean that frontline communities
whose risks are many times higher
than most should be designated
“potentially exposed or susceptible”
so their risks, including combined
risks, can be considered — and, most
importantly, managed — without
dilution by general population risks.
The Trump administration never attempted that analysis.
Even when the Trump EPA identified greater-risk subpopulations, it
frequently ignored or understated the
likelihood they would be harmed. For
instance, the agency acknowledged
that workers face greater exposures
to, and risks from, each of the first 10
TSCA chemicals. But EPA improperly
discounted those risks by assuming
workers would protect themselves with
personal protective equipment, and it
completely ignored the risks to people
who clean for a living, such as domestic workers and janitors, by assuming
that no one uses cleaning products
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containing 1,4-dioxane, a known carcinogen, more than 30 minutes per
day. EPA also found that nearly one in
three people have a genetic condition
that makes them more likely to develop cancer from methylene chloride
exposure, but EPA didn’t calculate that
chemical’s cancer risks based on this
greater-risk subpopulation, ignoring its
science advisory committee’s recommendation.
To make matters worse, the Trump
EPA also opted not to use its fact-gathering authority to obtain information
about the extent to which communities are exposed to chemicals undergoing risk evaluation. These data gaps,
which will take time to fill because
studies and monitoring cannot happen overnight, threaten the credibility
and reliability of the agency’s TSCA
risk evaluations. The primary data
tool EPA uses to estimate chemical
exposure is the Toxics Release Inventory. But more than 19 months after
the Trump administration announced
the first batch of high-priority chemicals to undergo risk evaluation, 30
percent of those are still not listed on
the TRI. Nor has EPA required onsite monitoring of releases by major
emitters, which is necessary since, as
recent reports show, at least some are
not accurately reporting the volume of
carcinogens and other toxics they are
releasing.
Given TSCA’s mandate that EPA
protect greater-risk subpopulations and
consider risks in combination, coupled
with the agency’s authority to gather
health and exposure data, the statute
could be a major tool for combating
environmental injustices for frontline
communities, workers, and others
at high risk. The Trump EPA undermined a core purpose of TSCA by systematically elevating chemical industry
interests while ignoring the plight of
populations most likely to be harmed
by toxic exposures.
Eve C. Gartner is Earthjustice’s managing
attorney, toxic exposure and health program.
She expresses her gratitude to her colleague
Jon Kalmuss-Katz for his contributions to this
article.
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Five Years
of Missed
Opportunities

P

By Bob Sussman

assage of the Lautenberg
Chemical Safety Act in 2016
was a rare moment of bipartisan agreement in the increasingly fractured politics of environmental protection. Congress united
around the simple proposition that
the 1976 Toxic Substances Control
Act was broken and regulation of unsafe chemicals had reached a dead end.
But this seeming consensus
masked different motivations for fixing TSCA and conflicting visions of
what a new law would accomplish.
NGOs demanded action on a long
list of chemicals that threatened
health and the environment and
wanted them removed from commerce or severely restricted without
delay. Facing attacks on its products
and operations, industry wanted to
defuse public concerns about chemical safety by pointing to a more
robust federal program and at the
same time create a bulwark against
activist states and NGOs.
Whether industry would actually
put its products and profits at risk to
earn public confidence was conveniently ignored, as Congress closed
ranks to get the new law across the
finish line.
Once TSCA took effect, however,
conflicts immediately surfaced. The
new law gave EPA broad authorities,
but much depended on the willingness of the agency to implement
them forcefully. With strong direction from the top, the new TSCA
could produce tangible public health
protection, but it was all too easy for
weak leaders to create the illusion
of progress by measuring success
through bureaucratic activity (such
as meeting statutory deadlines)
rather than improvements in chemical safety.

DEBATE

Predictably, the Trump EPA
opted for the appearance rather
than the reality of chemical risk
reduction, and the industry publicly touted the program’s success
— while working behind the scenes
to protect its chemicals from meaningful regulation. For four years,
the Trump EPA went through the
motions of creating a functioning
program while making questionable
legal, scientific, and policy calls that
favored industry at the expense of
at-risk communities.
With new EPA leadership under
President Biden, frustrated advocates
have now called for reprioritizing
EPA’s public health mission over accommodation of industry. The starting point in building a better TSCA
program is understanding where the
Trump EPA went wrong, and how
the tools in the new law can be used
more effectively.
The central innovation of the
Lautenberg Act is a requirement
to conduct comprehensive risk
evaluations of high-concern or
high-exposure substances in order
to identify unreasonable risks of injury, and then eliminate them using
EPA’s regulatory authority. Congress
directed the agency to immediately
begin work on evaluating 10 chemicals; completing these evaluations
has been EPA’s primary task over the
last five years. All 10 have now been
assessed and determined to present
unreasonable risks of injury, confirming the central premise of TSCA
reform that many widely used
chemicals have been poorly assessed
and inadequately controlled.
At the same time, EPA’s independent Scientific Advisory Committee
on Chemicals faulted the 10 evaluations for serious gaps and limitations and expressed concern that the
agency was understating risks and
overlooking vulnerable subpopulations which the law required it to
protect. These flaws reflected unwise
and often unlawful policy choices
by the agency’s political leadership
that detracted from the hard work
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of many career scientists who toiled
around the clock to complete the
evaluations by management’s deadlines.
One example is the failure of
the evaluations to account for the
presence of the 10 chemicals in air,
surface water, drinking water, and
waste. Carcinogens like methylene
chloride and trichloroethylene are
pervasive in the environment. Levels
found in air and drinking water expose millions of people to elevated
cancer risks. Large segments of the
population are also exposed to these
chemicals when using consumer
products or during their jobs.
The overall cancer risk they face
is a function of total exposure from
multiple pathways. But this risk
will be understated if the evaluation
excludes important contributors to
exposure and fails to aggregate exposures across pathways. The losers
from this approach will be the subpopulations at greatest risk, people
who live and work in communities
with the highest exposures.
The agency has argued that it is
unnecessary for TSCA to address
the presence of unsafe chemicals
in the environment because other
laws perform this function. However, these laws are narrow in scope,
provide less protection than TSCA,
and in many cases have simply not
addressed air emissions or drinking
water contamination that endangers
public health. TSCA is unique in
its ability to provide a comprehensive picture of chemical risk across
conditions of use and environmental media, and drive reductions in
exposure that EPA’s stovepipe environmental programs cannot achieve
alone. This ability to evaluate and
address chemical risks holistically
should play a central role in the
Biden EPA’s efforts to revitalize the
law.
Rebuilding the TSCA program
will not be easy but must be a top
priority of the EPA administrator.
Bob Sussman is principal of Sussman & Associates.
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THE

There Is Still
No New
Asbestos Ban

I

By Jean Warshaw

mplementing the new, reformed
version of TSCA has been predictably slow. The statute incorporates
long time frames, programs have
been underfunded, and the Trump
administration was not committed to environmental programs. As
often happens, litigation over new
rules and frameworks has brought
uncertainty and implementation difficulties. The Biden administration is
more committed to environmental
progress, but funding may continue
to be a roadblock.
The original Toxic Substances
Control Act was passed over 40 years
ago. EPA was empowered to restrict
unreasonable risks primarily by
analyzing existing data on chemicals
before they were commercialized,
and using industry-submitted reports
on commercial chemicals. The statute had no comprehensive mechanism for reviewing 64,000 existing
chemicals on the 1979 inventory of
substances already in commerce. Notably, when EPA restricted asbestos
— a deadly carcinogen — the Fifth
Circuit cited statutory impediments
when it overturned most of those
restrictions in its 1991 decision Corrosion Proof Fittings v. EPA. That case
brought new restrictions on existing
chemicals to a halt.
Asbestos became a rallying cry for
TSCA reform. In 2009, Representative Bobby L. Rush said, “If TSCA is
incapable of providing EPA with the
regulatory tools to ban asbestos, then
the statutes seem to be in direct need
of serious repair.” The response was the
2016 Frank R. Lautenberg Chemical
Safety for the 21st Century Act, which
reformed TSCA. The Lautenberg Act
gives EPA broad authorities for regulating asbestos and other chemicals.
Five years later, there are no new
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TSCA restrictions on asbestos. Last
December, the agency published a
risk evaluation finding that use of
several products containing chrysotile
asbestos presents unreasonable risks.
EPA must address those risks, but
the statutory deadline is December
2022 and compliance may be delayed
until December 2027. Meanwhile,
the agency did not evaluate five
other forms of asbestos, legacy uses
of asbestos and associated disposal,
or consumer products with asbestos
impurities, sidetracking regulation of
these uses.
EPA issued a Significant New Use
Rule requiring notifications 90 days
before manufacturing or processing
any type of asbestos for a novel application. Some sources assert this is a
restriction on asbestos, but it is only a
notification requirement. The agency
may choose not to restrict a new
use. Although many stakeholders are
disappointed in EPA’s omissions, the
reform law does not require restrictions for another two years. This flaw
in the statute can be remedied by an
administration committed to exceeding the minimum requirements.
The Lautenberg Act process for
evaluating commercialized chemicals
is slow by design. If chemicals were
evaluated at the pace required in the
statute, it would take until 2028 to
perform risk evaluations on the first
100 chemicals, and until 2040 to
perform 120 more. For context, there
are over 41,000 chemicals actively in
commerce, and over 8,000 chemicals
that are made or imported in volumes over 25,000 pounds per year
(lower volumes if the chemical was
proposed for or subject to specified
restrictions). The agency has already
missed statutory deadlines, and is
on track to miss substantially more.
Again, adequate funding and staffing
would facilitate progress.
Industry functions most effectively
when regulations are transparent,
objective, and based on rigorous science. That depends on robust risk
evaluations. EPA’s drafts of the first
risk evaluations under TSCA reform
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left regulated entities scrambling to
backfill missing worker exposure
data and update obsolete data. The
agency’s implementation of systematic review in risk evaluations has
been criticized as not comprehensive,
workable, objective, or transparent.
While it is welcome news that the
current administration will not rely
on the prior interpretation of systematic review, the primary concern
to industry is evaluations that meet
those objectives, which can only be
achieved with adequate resources.
Adequate resources and a commitment to communicating with industry would have eliminated problems
in Lautenberg Act implementation,
as shown by two examples. First, the
act requires reporting chemicals that
had been in commerce during 20062016. EPA says some companies
did not understand that even if the
agency knew a substance was actively
in commerce, a firm had to report to
maintain confidentiality claims, leaving some companies at risk of losing
confidentiality protections. Second,
the agency required notifications of
making substances about to undergo
risk evaluation so EPA could collect
fees to support that endeavor. The
agency’s fee rule required payment
even if the substance was an impurity.
A problem arose because formaldehyde was one of the subject
chemicals, and it is generated by
incomplete fuel combustion, which
other branches of the EPA knew, so
any person who burns fuel would
have had to pay fees. The agency
backtracked on its regulation but did
not have time to amend the rule before the due date. A more collaborative process and outreach to industry
and other EPA programs could have
avoided these problems.
Industry will benefit if this administration implements the Lautenberg
Act to protect health and the environment in a consistent, collaborative, and well-conceived way.
Jean Warshaw is a lawyer and author of Guide
to the Toxic Substances Control Act, published by
Matthew Bender.
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Movers & Shakers
MOVERS
The Biden administration has
appointed Vicki Arroyo as
associate administrator of EPA’s
Office of Policy.
Arroyo previously
served as founder
and executive
director of the
Georgetown
Climate Center.
Jeremiah Baumann

moves in as deputy chief
of staff at the Department
of Energy. Baumann was
formerly a legislative director
for Sen. Jeff Merkley (D-OR)
and most recently served as
director of federal policy at
Energy Innovation: Policy
and Technology LLC.
Suzanne Biemiller takes
the helm as executive
director of
the Audubon
Mid-Atlantic
regional office,
a strategic
merger between
two former
state programs,
Audubon Pennsylvania and
Audubon Maryland-DC.
Biemiller most recently served
as founder of the policy consulting firm Highland Strategies and previously worked as
first deputy chief of staff for
the city of Philadelphia.

The National Highway
Traffic Safety Administration has tapped
Ann Carlson

as chief counsel.
Carlson will take
a leave of absence from her
positions as the
Shirley Shapiro
Professor of Environmental
Law and faculty codirector

of the Emmett Institute on
Climate Change and the Environment at UCLA School
of Law. Carlson previously
served as a member of ELI’s
Board of Directors.
Tiffany Ganthier joins
Van Ness Feldman LLP as a
director in its
government
advocacy and
public policy
practice. Ganthier previously
served as an
associate at the
Georgetown Climate Center,
providing legal and policy
analysis on climate adaptation and environmental
justice.

The Department of Agriculture welcomes Dewayne
Goldmon as senior advisor
for racial equity
to the secretary.
Goldmon most
recently served
as executive
director of the
National Black
Growers
Council, a group based
in Washington, DC, that
advocates for Black row
crop farmers.
Andy Green will now
serve as senior advisor for
fair and competitive markets
at USDA. Green previously
served as a senior fellow for
economic policy at the Center
for American Progress, a
research institute based in
Washington, DC.
Noah Kaufman, a carbon
tax expert, joins the White
House Council of Economic
Advisors as senior economist.
Kaufman previously served as
deputy associate director for
energy and climate change in
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the Obama administration’s
Council on Environmental
Quality.
Van Ness Feldman LLP welcomes Michael Diamond
and Suzanne Keppeler as
partners in its Washington,
DC, office. Jenna MandellRice also joins the firm as a
partner in its Seattle office.
Diamond and Keppeler hold
expertise in assisting energy
companies on FERC regulations and other environmental laws. Mandell-Rice previously served as an associate at
K&L Gates and will advise
municipal water utilities and
suppliers on water issues.
The Biden administration has
tapped Amanda Lefton as
director of the Department of
the Interior’s Bureau of Ocean
Energy Management. Lefton
previously served as a top environmental aide to New York
Governor Andrew Cuomo.
The Asian Infrastructure
Investment Bank announces
that Alberto Ninio will
serve as general
counsel. Ninio
served as the
bank’s director general of
operational services, and holds
over thirty years
of experience in international
development and sustainability, including a stint at ELI.
Madeleine Para takes the
lead as president of Citizens’
Climate Lobby after serving as the organization’s vice
president of programs.
Ali Sharif joins Cardno, a
professional infrastructure and
environmental services firm, as
a project engineer in the company’s Glendale, CA, office.

Jigar Shah will spearhead

DOE’s Loan
Programs Office as executive director.
Shah most
recently served
as president
and co-founder
of Generate Capital, a
sustainable infrastructure
company.

Carlton Waterhouse is

the new deputy assistant
administrator
of EPA’s Office
of Land and
Emergency
Management.
Waterhouse
has served as a
law professor at
Howard University and was
an ELI board member.

James Woods joins Lewis,
Longman &
Walker, P.A., in
its West Palm
Beach, FL, office, focusing on
environmental
and land use
law. Woods
previously served as counsel
at an accounting firm.

SHAKER
Benjamin Wilson, chair of
the Beveridge & Diamond
law firm board, and also
chair of the ELI board, has
been recognized
as one of the
“Most Influential
Black Lawyers of
the Decade” by
Lawyers of Color,
a nonprofit promoting diversity
in the legal profession and
advancing equity in marginalized communities.

ELI REPORT
Making Law Work for People, Places, and the Planet

Adaptation in Action Institute shifts course for Kazakhstani officials
online using Zoom, helping the country craft its Environmental Code
For more than three years,
ELI has worked with Kazakhstan’s Department of Climate
Policy and Green Technologies,
amending the national Environmental Code to incorporate
climate change adaptation.
The project falls under the
U.S. Agency for International
Development’s C5+1 National
Adaptation Planning Program,
which expands the capacities
of Central Asian countries to
engage in planning under the
UN Framework Convention
on Climate Change.
Although Kazakhstan faces
a number of related environmental challenges — including
increased aridity, desertification, and extreme weather
events — the country has not
yet accounted for adapting
to climate change in its legal
framework.
In 2019, ELI collaborated
with climate specialists from
Abt Associates to help the Kazakhstani government develop
a draft chapter for its code,
titled Public Administration in
the Field of Adaptation to Climate Change.
The revisions, which set
forth climate change adaptation norms and processes, as
well as new competencies of
governmental bodies, are currently under review by the
national parliament. The lower
house has already adopted
the revisions. ELI also assisted
in developing draft rules for
implementing the proposed
provisions and helped write
methodological guidance on
implementing the adaptation
processes set forth in the law.

Although the program, spanning more than three years, began with in-person training events convened in Kazakhstan, as shown here, ELI staff later successfully changed to an online format.

Once the proposed climate
change adaptation provisions
are adopted, Kazakhstani
government staff will need to
implement the law. Recognizing a need to build familiarity with the new provisions,
ELI hosted an online training
course to build the capacity
of government staff. Held over
10 days last summer, the class
was organized in collaboration with the national climate
deparment, with financial support from USAID.
The objective of the course
was to familiarize supervisors, experts, and staff with
adaptation-related provisions
of the code. The training also
explained related rules and
methodological guidance. Attendees received an overview
of climate change impacts in
Kazakhstan and the country’s
international obligations under
the Paris Agreement related to
climate adaptation.
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Lectures explored experiences in climate adaptation
from other countries, as well
as approaches — such as conducting vulnerability assessments — that can be used at
various stages of the adaptation process.
Participants consisted
primarily of government staff
working in sectors relevant to
adaptation, such as agriculture,
water resources, forestry, and
protection of citizens. Other
participants represented
NGOs, science institutes, and
other stakeholders. A total of
166 participants attended the
course, and 93 successfully
passed the final test and received certificates of completion.
Originally intended as an
in-person training course,
the program transitioned to
an online format over Zoom
due to the pandemic. All the
course lectures were record-

ed (either in Russian or recorded in English and dubbed
into Russian), and recordings
were made available to all the
training participants, providing them flexibility in when to
view the videos. Near the end
of the course, the Institute
also held a live discussion with
the lecturers to provide training participants an opportunity
to ask questions about the
course materials.
The training session received enthusiastic feedback,
both for its structure and content, and represented one of
many ways ELI has innovated
approaches to online events
during the Covid-19 pandemic.
ELI’s work in Kazakhstan
is a continuation of over a
decade of work supporting
climate change adaptation law,
including projects on adaptation in coastal areas and managing biodiversity in a changing
climate.
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ELI

R E P O RT

Helping citizens to review impact of river sediment diversions
ELI’s Gulf of Mexico team
works to advance the recovery,
restoration, and ecological resilience of the region following
the 2010 Deepwater Horizon
oil spill. The Institute increases
public participation in multiple
restoration planning processes,
including by supporting local
and regional organizations,
tracking and reporting on restoration funding, and helping
communities understand how
to participate in public comment processes.
Recently, ELI has helped local partners engage citizens in
processes related to the proposed Mid-Barataria Sediment
Diversion, for which a draft
environmental impact statement and draft restoration
plan were released in March.
Sediment diversions are
designed to reintroduce
natural delta processes and
build landmass. Due in part to
decades of building levees and
flood control structures on the

The Gulf of Mexico coastline, threatened by erosion, may be rebuilt
via a proposed plan. ELI is helping local citizens evaluate the concept.

Mississippi River, the delta and
Louisiana coastline have lost
thousands of square miles of
land. Through gated structures
in the levee system, sediment
diversions reintroduce fresh
water and minerals to nearby
basins, rebuilding wetlands in
the process.
Project proponents say that
the Mid-Barataria Sediment
Diversion would create or save
from erosion as much as 47

square miles of land in the fifty
years following construction.
Anticipated benefits include
improved soil density, wildlife
habitat, increased hurricane
resilience, and a boon to the
economy through job creation
and a rise in business sales.
However, concerns remain
about mitigating potential
impacts on the region’s oyster
and fishing businesses and on
nearby dolphin populations,

among other changes to the
ecosystem.
ELI has assisted local partners by researching the legal
landscape around the proposed
project and releasing a fact
sheet on public participation
opportunities. The fact sheet
explains how citizens can
participate in public comment
processes for two laws governing environmental reviews
for the project: the National
Environmental Policy Act, which
requires development of an environmental impact statement,
and the Oil Pollution Act, under
which the Deepwater Horizon
Natural Resource Damage Assessment is proceeding.
The Institute will also cohost a series of online community conversations, joining
panelists from Louisiana’s
Coastal Protection and Restoration Authority and the Louisiana Trustee Implementation
Group, to complement formal
public meetings.

Site aids water quality programs in engaging the public
For the past 13 years, ELI has
conducted annual training
workshops for state, tribal, territorial, and EPA staff regarding
the Clean Water Act Section
303(d) Program, which identifies waters that do not meet
standards and implements
plans to restore and protect
them. These workshops, supported by EPA, have prompted
a wide variety of endeavors to
further assist the program.
One of those endeavors
has been a five-year cooperative agreement between ELI
and EPA to develop a series of
compendia of practices across
the country for implementing
various aspects of the 303(d)
program. These resources
facilitate knowledge-sharing
across jurisdictions and generate more innovation.
Since 2016, ELI has pub-

lished the “Compendium of
Water Quality Restoration
Approaches” and the “Compendium of State Approaches
to Protection.”
In February 2021, ELI released its third installment,
Approaches to Clean
Water Communication, a
collection of methods for communicating about water quality with the public and other
less-technical audiences. The
compendium helps programs
strengthen engagement with
the public, a key goal of water
quality improvement programs.
With the assistance of a
planning group composed of
state, tribal, and EPA staff, ELI
collected examples of communication methods through
a questionnaire completed by
water quality program staff
from 44 states, 9 tribes, 4 ter-
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ritories, and the District of
Columbia. This information
was then distilled into a userfriendly website hosted by ELI.
The resource covers a wide
range of communication methods, including websites, maps,
social media, and videos. One
section of the compendium
assembles a library of “Story
Maps” and “dashboards,” which
are interactive digital tools
used by water quality pro-

grams to display multimedia elements such
as pictures and maps
alongside text. The site
organizes different types
of communication methods in the most easily
accessible fashion. For
example, visual products
such as signs and posters
are on an easy-to-read
Story Map page.
The compendium also provides summaries for key aspects
of effective communication, such
as presentations for public comment processes, ways to collect
metrics and tools for measuring
success, and translating products
into multiple languages. As a free
database, the compendium may
be especially useful to smaller
jurisdictions or programs with
limited resources dedicated to
communications.
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How Small-Scale
Fisheries Can Become
a Huge Success
By Xiao Recio-Blanco
Director, Ocean Program

Nothing about small-scale
fisheries is actually small. About
90 percent of the world’s 120
million capture fishers are
involved in what we’ll call SSF,
making it the world’s largest
creator of marine jobs, as well
as an economic activity that
supports the food security of
millions.
As the human population
living by or near the coast
continues to increase, the
role of SSF is becoming even
more important. Small-scale
fisheries are extremely diverse,
ranging from traditional, customary, and indigenous fishing
practices to near-shore, semiindustrialized fishing. For the
most part, fishers are members
of coastal communities, and
spend their earnings in the
same places they live.
The governance problems
affecting the SSF sector are
not small either. The most
common challenges relate to a
lack of financial and legal certainty, training, adequate data
to improve management, and
commercial know-how, as well
as an absence of funding for
addressing reforms.
Seeking to provide guidance on how to promote a
more sustainable SSF sector,
the Food and Agriculture
Organization of the United
Nations published the “Voluntary Guidelines for Sustainable
Small-Scale Fisheries.” This
document stresses the close
connection among ocean governance, environmental stew-

ardship, and the central role
of fisheries for protecting the
human rights and economic
security of tens of thousands
of small-scale fishing communities around the world.
Building on this connection
between environmental sustainability and human rights in
the SSF context, ELI developed
the Small Scale-Fisheries
Law and Governance
Toolkit, implemented in
partnership with Parliamentarians for Global Action, a global
network of policymakers
focused on promoting human
rights.
In many instances, a knowledge gap exists between promoting sustainability practices
and implementing these goals
on the ground through regulatory procedures. The toolkit
bridges this divide by identifying useful regulatory approaches for SSF governance, with
a special focus on fisheries
co-management, and provides
this information in the form of
model legal language so that
others may review and adapt
provisions to the legal framework of a specific country or
region.
For this project, ELI draws
from its experience reviewing
environmental laws around the
world for the “First Environmental Rule of Law” report,
published in 2019 in partnership with UN Environment.
The report found that most
laws that promote sustainability struggle with implementa-
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tion and enforcement. Laws
lack clear mandates, insert
concepts that are not developed, or introduce policy approaches that are not tailored
to the needs and conditions on
the ground.
Zooming in on the management of fisheries reveals similar challenges. Many fisheries
laws have inserted the concept
of “sustainability” without elaborating on how to translate
that concept into governance
institutions and regulatory procedures. Although a fisheries
act may mention, for example,
“community participation in
governance,” the local community may not know how
to exercise that right, and
the government agent does
not know how to enable that
process. This is where legal
analysis can prove useful by
generating actionable rules and
identifiable processes based on
research.
The toolkit starts by presenting a methodology for assessing the need for regulatory
reforms with a specific lens on
the challenges and needs of the
SSF community. Given the central role of co-management in
sustainable SSF governance, the
toolkit focuses on creating and

implementing co-management
systems, along with two basic
governance elements that
strengthen them: exclusive
fishing rights for SSF communities and the creation of exclusive zones for SSF. Remaining
sections address fundamental
elements for enhancing the
likelihood of success for a sustainable SSF co-management
scheme: strengthening compliance, overcoming the conceptual opposition between
fisheries and marine protected
areas, and making SSF governance compatible with other
area-based ocean management
approaches.
The ELI team’s goal was to
make the model legal language
included in the toolkit specific
enough to help advance the
issue of sustainable governance with detailed models,
yet general enough so that the
language can be applied to different contexts and legal systems. In other words, the toolkit should help policymakers
answer the question, Can my
country’s legal framework provide better guidance to achieve
these objectives? The resource
then provides a few examples
on how to operationalize that
governance challenge.
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Closing Statement

Disinformation: Public
Enemy Number One

O

ne of the great things
about working at ELI is
the regular infusion of
fresh perspectives. At any
given time, about 20 percent of the
staff consists of students and recent
graduates, most of whom are with us
temporarily. The applicant pool for
these jobs is incredibly competitive,
guaranteeing that some of the brightest young minds in the country will
always be in residence at the Institute.
Not long ago, one of our new
research associates asked me about
something I had written in this column several years ago. My piece had
posited that the enemy of environmental protection was not any particular actor or sector, but rather bad
decisions — wherever they are made.
His question: “In view of recent developments, do you still believe that bad
decisions are the primary enemy of
environmental protection?”
I thought for a moment and offered a qualified “yes,” as I now see
another very dangerous enemy in the
mix: Disinformation. Some pundits
somewhat casually describe this time
as the “post-truth era,” but for those
who care about the rule of law, the
increasing propagation and uptake of
manufactured deceit can never be a
casual matter. This is a problem much
bigger than just environment, but it
affects decisionmaking in our realm
as readily as in any other. And, more
to the point, disinformation ultimately
erodes public confidence in the institutions and mechanisms that define
our system of government and puts at
risk our integrity as one of the world’s
leading democracies.
The insurrection and storming of
the Capitol earlier this year is a wake
up call to the threat posed by this
phenomenon. Ironically, while the road

through the election process last fall
was for sure bumpy, our system of
checks and balances functioned more
or less as designed for purposes of resolving the various questions that had
been raised about election integrity.
The courts took the lead in crunching
truth for us.
As we saw, there are a number of
distinctive features of judicial process
that enable courts to separate truth
from fiction and push toward the best
view of operative facts. Counsel are
expected to ground their arguments
in concrete evidence, not belief or
opinion, and to observe the duties of
candor to the court that are policed
under standards of conduct and bar
association rules. And judicial decisions are generally subject to appeal.
This system both encourages fidelity
to facts and allows for correction of
judicial error.
And the system worked as it
should in the election irregularity cases, with the courts playing their vital
role in differentiating between noncredible arguments and those supported by evidence, ultimately leading
to decisive rejections of the numerous
election irregularity claims. The resolution of these claims by the courts —
the institution that our constitutional
system relies on to resolve such questions — should have brought closure.
It of course did not. The narrative embraced by the Capitol mob
was informed not by what happened
in the courts but rather what was
said on the courthouse steps, which
often bore little semblance to what
was presented before the bar or the
truths that emerged through the proceedings.
This out-of-court spin was then
reinforced by politicians who either
embraced it or tolerated it. It gained
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further momentum through the echo
chamber of social media and sympathetic news outlets, ultimately leading
to an unthinkable assault on Congress. The willingness on the part of
so many to ignore judicial resolution
of the matter is a rule of law setback
of a colossal scale, as is, more generally, the systematic and intentional use
of disinformation as a tool for promoting public uptake of a demonstrably false narrative.
Manifestations of this sort promise
to repeat and intensify in the absence
of intervention. Law and lawyers will
be important contributors to what
comes next. While some self-correction is occurring through traditional
tools like defamation suits, we will
likely need new legal tools and policing mechanisms to stem the growing
tide of willful deceit and bring meaningful accountability to purveyors
of disinformation that damages the
public interest and threatens the foundations of democracy. We somehow,
someway, need to get back to a shared
understanding of objective fact. There
really is no choice in this, no space for
legitimizing non-truths.
Disinformation is not just the
enemy of the environment — it has
become public enemy number one.

Reprinted by permission from The Environmental Forum®, May/June 2021.
Copyright © 2021, Environmental Law Institute®, Washington, D.C. www.eli.org.

The Constitutional
Question to Save the Planet

The Peoples’ Right to a Healthy Environment
by Franklin L. Kury
More than 50 years ago, Franklin L. Kury, newly elected
to Pennsylvania’s House of Representatives, drafted and
championed an Environmental Rights Amendment to the
Pennsylvania Constitution. The amendment was enacted
on Earth Day 1970 and ratified by Pennsylvania’s voters
one year later. Forward-looking states like Hawaii and
Montana followed suit, enacting strong environmental
protections in their own state constitutions. But
climate change has since become the overriding
threat to the environment of the planet.
In The Constitutional Question to Save the Planet:
The Peoples’ Right to a Healthy Environment,
Franklin Kury expands upon the story of Article I,
Section 27, to demonstrate how its principles can
be the basis for addressing climate change in the
rest of the world. The story concludes with a call for
the federal government’s leadership to seek a national
environmental rights amendment to the U.S. Constitution
and a treaty to expand its reach to the international
community.
“Pennsylvania’s environmentalists, lawyers, and policymakers will enjoy this first-hand account
of how their state elevated a clean environment to a constitutional right. But many others will ponder
what their own states might do, and perhaps even rally around the bold case Franklin Kury makes
here for a federal constitutional amendment. That would be a hard slog, but now that our national
government is rebuilding its environmental conscience, what better time to start the discussion?”
—Christine Todd Whitman, Governor of New Jersey (1994-2001) and
U.S. Environmental Protection Agency Administrator (2001-2003)
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