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KING COUNTY
SUPERIOR COURT CLERK
E-FILED

CASE #: 22-2-15472-1 SEA

SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

THE BOARD OF REGENTS OF THE
UNIVERSITY OF WASHINGTON,

Plaintiff,
V.
EMPLOYERS INSURANCE COMPANY
OF WAUSAU, A LIBERTY MUTUAL
COMPANY,

Defendant.

No.
COMPLAINT

Plaintiff, The Board of Regents of the University of Washington (“University of

Washington™ or “UW?), for its Complaint for breach of contract, declaratory judgment

pursuant to RCW 7.24.010, et seq., and damages for the breach of the duty of good faith and

fair dealing and under Washington’s Consumer Protection Act (“WCPA™) against Defendant,

Employers Insurance Company of Wausau (“Insurer”), alleges as follows:
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INTRODUCTION

1, This is a civil action seeking multiple declaratory judgements, as well as
damages for breaches of contract, insurer bad faith, and violations of WCPA arising out of
Insurer’s wrongful failure and refusal to provide coverage under a series of “all risk” insurance
policies issued to the University of Washington for its hundreds of millions of dollars in
unreimbursed losses, costs, and expenses due to direct physical loss of or damage to its various
medical and athletic properties located throughout Seattle, Washington, all of which arose out
of the physical presence of the novel coronavirus (“COVID-19”) at its properties.

2, As alleged in further detail below, and as supported by scientific studies and
reports, COVID-19 caused direct physical damage to UW’s properties by physically altering
and impairing them. COVID-19 additionally caused direct physical loss to UW’s properties
because the presence of COVID-19 was a physical condition that impacted the properties,
rendering them unfit, in whole or in part, for their intended purposes and/or uninhabitable
resulting in a loss of use. This is exactly the type of situation that the Washington Supreme
Court recently confirmed qualifies as “direct physical loss of or damage to” property. See
Seattle Tunnel Partmers v. Great Lakes Reinsurance (UK} PLC, No. 100168-1, — P.3d —-,
2022 WL 4241893, at *11-*12 (Wash. Sept. 15, 2022) (*conclude[ing] that ‘direct physical
loss [or] ... damage’ refers to the deprivation or dispossession of or injury to the insured
property,” noting that “for coverage ... the loss of use of the insured property must be caused
by some physical condition impacting the insured property,” and favorably citing cases
holding that *“a loss of use claim is appropriate where the insured property is rendered unfit
for its intended purpose or uninhabitable based on some change in the physical condition of
the property™); Hill & Stout, PLLC v. Mut. of Enumclaw Ins. Co., 515 P.3d 525, 533 (Wash.

2022) (distinguishing a loss caused solely by govermment orders from a case that, as here,
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alleges loss due to the actual presence of COVID-19 because the policyholder did not allege
“imminent danger to the property, [] contamination with a problematic substance, and
[anything] that physically prevented use of the property or rendered it useless; ... [or] rendered
[property] unsafe or uninhabitable because of a dangerous physical condition™).

3 Washington requires that “[e]very insurer must complete its investigation of a
claim within thirty days after notification of claim, unless the investigation cannot reasonably
be completed within that time.” Wash. Admin. Code § 284-30-370. UW provided Insurer
with notice of the claims at issue in this action in or around J uly 2020. Yet, Insurer has failed
for more than fwe years to honor its coverage obligations. The Insurer’s unreasonable delay
and refusal is particularly egregious because none of its policies contain a communicable
disease exclusion, many of the policies contain extensions of coverage for communicable
disease, the UW’s operations were plainly interrupted by the presence of publicly known cases
of communicable disease at UW properties, and universally known and publicly available
orders restricted access to UW properties, including ordering UW customers, employees, and

students to stay at home.
PARTIES

4. Plaintiff is the statutorily authorized governing board of the University of
Washington — a state institution ofhigher education and an agency of the State of Washington.

5. Defendant, Employers Insurance Company of Wausau, is a stock insurance
company incorporated in the state of Wisconsin, with a principle place of business in Wausau,
and a subsidiary of Liberty Mutual Holding Company Inc., which is a Massachusetts holding
company.
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