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Agenda

• Introduction
• Overview of Affordable Care Act’s Expansion of Health Coverage and
Market Reforms

• Employment-Based Coverage in a Changed Landscape
• ACA Impacts on the Provider Side
• Potential Impacts on Workers Compensation
• Q&A
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Overarching Impact

•
•
•
•

•

Opportunities for increased enrollment via subsidies,
mandates, exchanges and pools
Burden of increased underwriting,
enrollment/disenrollment and rate regulation
Potential for greater transparency in competition on
service and price in small group and individual market
segments
May disadvantage smaller insurers if they were using
underwriting practices to compete in underserved niches
Potential for changes in health care delivery
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Increased Demand

for Health Insurance

“Individual mandate”

•
•
•
•

Beginning January 1, 2014, most U.S. citizens and legal
residents must obtain and maintain “minimum essential” health
insurance coverage
Individuals must get coverage for themselves and any
dependents, or pay a penalty -- greater of $695 per year per
family, up to a maximum of three times that amount, or 2.5% of
taxable household income.
Penalty phases in over three years.
Penalty upheld by Supreme Court as a “tax” within Congress’s
powers
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Reduced cost sharing for qualifying individuals

•

•
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Cost-sharing subsidies (via., e.g., adjustment out-of-pocket expense
limits) are provided to individuals in new Exchanges if income exceeds
100%, but is not more than 400%, of the federal poverty line for a
family of the size involved.
HHS makes payments to the health plan to cover the value of the
difference.

Tax credit for individual enrollees

•

Taxpayers enrolled in qualified plan can qualify for a refundable
“premium assistance” tax credit if they meet eligibility criteria.
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Small employer tax credit

•

Small employers can qualify for tax credits to subsidize their
contributions toward health insurance for their employees.
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Medicaid expansion

•
•

ACA funds most costs of expansion of eligibility for Medicaid
Supreme Court rules a state that doesn’t expand Medicaid
eligibility forfeits “new” ACA money, but not federal share of
existing Medicaid.
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ACA Impact on Coverage
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2012

2019

KEY
Medicaid/CHIP

18 million
34
53
million million

5
million

26
million

Employer

48
million

Nongroup/Other
Individual

27
million

26
million
155
million

Unsubsidized Private
Coverage through Exchange
Subsidized Private
Coverage through Exchange

156
million

Uninsured

Assumes full Medicaid
expansion.

Total = 268 million people < 65

Total = 280 million people < 65
Source: Congressional Budget Office estimates, March 2012
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Market Reforms

Minimum Expense Ratios and Rate Review

•
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Beginning 1/1/2011, annual enrollee rebates required by health
insurance issuers for:

 Large group plans that spend less than 85% of premium on clinical
services and quality

 Small group and individual plans that spend less than 80% of premium on
clinical services and quality

•

Starting in 2010, HHS and States also set up annual premium
increase review process.

 Issuers must submit justification for “unreasonable” premium increase prior
to implementation

Coverage for Essential Health Benefits and
Preventive Care

•

Individual and small group plans must cover essential
health benefits
 Lifetime limits on dollar value of essential health benefits are prohibited.
 Effective 1/1/2014, annual limits on dollar value of such benefits are
prohibited.

•

Minimum coverage without cost-sharing required for:

 Preventive services and immunizations recommended by US Preventive
Services Task Force and CDC

 Child preventive services recommended by Health Resources and
Services Administration (HRSA)

 Women’s preventive care and screening recommended by HRSA
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Extension of Dependent Coverage

•

•

15

Plans that offer dependent coverage must continue to make
dependent coverage available to dependents until age 26 – regardless
of marital status.

Coverage for dependents of adult dependents is not required.

Grandfathered Plans

•

•
•
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A range of new requirements don’t apply to “grandfathered” plans –
plans in which individuals were enrolled on date of law’s enactment in
March 2010.

New family members may be added.
New employees and their families may be added.

Other Market Reforms
•

Permissible rating factors for individual and small group markets:

 Family structure, rating area, age, and tobacco use
 Limitations also apply to large group issuers offering such coverage through
Exchange starting 2017.

•
•

•
•

Guaranteed availability and renewability.
Prohibition on preexisting condition exclusions and other forms of discrimination based
on health status (no pre-ex on kids - effective 9/23/2010).

Individual and group health issuers may not rescind coverage of enrollee except for
fraud and intentional misrepresentation
Non-discrimination against providers acting within scope of license with respect to plan
participation – not any willing provider rule

•

No group health plan waiting periods greater than 90 days.

•

Coverage for participants in approved clinical trials.
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Exchanges and Other New Insurance
Offering Options

Exchanges

•
•
•

Each State must establish by 1/1/2014 an American
Health Benefit Exchange that will make insurers’
“qualified health plans” (“QHPs”) available to
individuals and small groups.
Outside the Exchange:
 Individuals and employers may purchase nonExchange health plans, and employers may selfinsure.
If state doesn’t set up exchange, or set one up in
partnership with HHS, then federal government will
set up an exchange for the state
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State Exchange Decisions (as of March 8,2013)
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Washington
Montana
Oregon

North Dakota

Vermont

Minnesota

Maine
New Hampshire

Idaho
Wyoming
Nevada

Wisconsin

South Dakota

Michigan
Iowa

Nebraska

Utah
California

Colorado

Arizona

Pennsylvania
Illinois Indiana

New Mexico

Ohio
West
Virginia

Kansas

Missouri

Oklahoma

North Carolina

Tennessee
Arkansas

South
Carolina
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Texas

Seeking State-Based
Exchange (17+DC)
Louisiana

Alabama

Florida

Mississippi

Individual market FFE, but
state-based SHOP using
existing exchange.

Federally-Facilitated Exchange will have
many flavors of quasi-partnership.

Connecticut
New Jersey
Delaware
District of Columbia
Maryland
Virginia

Kentucky

Georgia
Alaska

Massachusetts
Rhode Island

New York

Seeking Partnership
Exchange (7)
Federally-Facilitated
Exchange (26)

Hawaii

HHS denied Insurance
Commissioner’s SBE
application based on
Governor’s opposition;
interested in a SHOP
partnership.

:http://www.kidswellcampa
ign.org/
Map updated: 2/20/2013
© 2013 Manatt, Phelps, &
Phillips, LLP.
All rights reserved.

Navigators

•

“Navigators” act as consumer ombudsmen, educating the
public, distributing information about QHPs, availability of
premium tax credits and cost-sharing reductions,
“facilitating” enrollment, providing referrals related to
grievances or complaints or questions about health plans
or coverage or claim determinations.

•

“Navigators” can be trade or professional associations,
consumer groups, unions, chambers of commerce,
insurance agents and brokers, and resource partners of
the Small Business Administration, chosen by the
Exchange.

•

Navigators may not be health insurance issuers.
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Eligible Individuals

•

Any person qualifies for individual Exchange QHP coverage if he or
she lives in the State, is not incarcerated (except for those awaiting
disposition of charges) and is a citizen or an alien anticipated to be
lawfully in the country for the enrollment period.
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Employer participation

•

•
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A small employer with an ERISA group health plan can
participate in the Exchange if all full-time employees are
eligible for coverage.

“Small group” means an employer that in the previous
year averaged 1 or more employees but not more than
100.

 Until 2016, a State can substitute 50 for 100.

•

Large groups may not participate in state Exchanges until 2017.

Levels of Coverage

•
•
•

Plans will be offered at bronze, silver, gold and platinum levels,
representing 60, 70, 80 and 90% actuarial value of the full covered
benefits (i.e., as if there were no cost sharing provisions).
Catastrophic plan may also be a QHP, but only for those under age 30
or those who satisfy hardship or prior uninsured status requirements.
Employer can choose the level of coverage (e.g., bronze, silver, gold or
platinum) to support via contribution.
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Deductibles

•
•
•
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Employer small group plans in Exchange may not have
deductibles >$2,000 for individual coverage and >$4,000
for family coverage.
These may be increased by employer contributions under
flexible spending plans.
The cap rises by a percentage formula for years after 2014
and is then rounded up to the nearest 50 increment.

CO-Ops and Multi-State Plans

•

Federal government funding new non-profit “Consumer
Operated and Oriented Plans” (“CO–OPs”) to offer QHPs to
individuals and small groups.

•

Office of Personnel Management (“OPM”) to contract with health
insurance issuers to offer two multi-state QHPs to be available
through each Exchange.
 By its fourth year, multi-state QHP must cover whole country.
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Risk adjustments and sharing
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•
•
•

By January 1, 2014, for each state there should be a risk
adjustment program under which health insurers, and TPAs “on
behalf of group health plans,” must contribute, except for plans
that have a “grandfather” exception.
HHS will also set up risk corridors for 2014-2016 for QHPs in the
individual or small group market based on ratio of “allowable
costs” to the plan’s aggregate premium, splitting risk with the
government.
ACA also includes a charge on “low actuarial risk plans” – group
health plans and health insurance issuers where the actuarial
risk of their enrollees is less than the average actuarial risk for all
enrollees in plans or coverage in the State that are not selfinsured group health plans.
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Overview of Employer
Assessable Payment Rules

Employer Mandate – Large Employers Only
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Threshold for “Large Employer” = 50 Full-time Equivalent Employees
in prior year
Full-time employees = 30 hours per week, on average

#FULL-TIME
EMPLOYEES

Aggregate #
hours worked/
month by parttime employees
________
Divided by 120

#Full-time
equivalent
employees

You must count all employees working for any company within
the corporate family (as determined by IRS rules)

Employer Mandate
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Employer “Shared Responsibility” starting in 2015

 If:
– Employer has 50 or more full-time equivalent employees
» Add each month’s calculation up in the prior year and divide by 12
to get average monthly count

 Then:
– The employer is required to provide affordable “minimum essential
coverage” to all full-time employees and their dependents
» Dependents does not include spouses

 Or else:
– The employer will be assessed a penalty if an employee receives a tax
credit or subsidy through an Exchange

Employer Mandate
Employer “Shared Responsibility” — Penalties

 Failure to Provide Minimum
Essential Coverage (“No Coverage Penalty”)


OR
 Failure to Provide Affordable Coverage
(“Inadequate Coverage Penalty”)

32

No Coverage Penalty

Employer Fails to Provide Minimum Essential Coverage

 At least one employee receives a tax credit or subsidy through a statebased exchange

– All full-time employees = 95% of full-time employees
 Penalty = $2,000 X # of Full-time Employees
– Subtract first 30 full-time employees when calculating the penalty

 Assessed employer-by-employer within the controlled group
– 30 person deduction must be spread ratably among all employers
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Inadequate Coverage Penalty

Employer offers health insurance coverage, but not affordable
coverage that provides minimum value

 Affordable – Cost of coverage no more than 9.5% of household income
 Minimum value – Covers at least 60% of actuarial value of health costs
 Note: No coverage to an employee (where part of the 5% leeway) would
equate to coverage not offering minimum value

Any employee receives a tax credit or subsidy through a statebased exchange
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Inadequate Coverage Penalty
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ADEQUATE HEALTH COVERAGE
AFFORDABLE

MINIMUM VALUE

• Employee-only premium cost
(regardless of what coverage
employee elects) cannot exceed 9.5%
of household income

• Plan must cover at least 60% of the
actuarial value of health costs
(medical, hospital, prescription drug,
lab, etc.)

• May use W-2 wages
• May use Rate of Pay (hourly rate
for each hourly employee
multiplied by 130 hours per
month)
• May use Federal Poverty Line
(premium cannot exceed 9.5% of
federal poverty level for an
individual in a given year)

• Calculated in one of three ways
• HHS Calculator
• Actuarial Certification
• Safe Harbor Checklist
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How Employers Are Reacting

Plan Design

•
•
•

Pay (the penalty)
Play (and offer minimum value affordable coverage)

Something in Between
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Eligibility Provisions
• Add waiting period of up to 3 months
• Rely on safe harbors to average hours
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Full-Time Employees

39

What is a Full-Time Employee?

 Those who work, on average,
– 30 hours per week or
– 130 hours per month
 Full-time status determined on a monthly basis
– Measurement & Stability periods
» Look-back (measurement) period could range between 3-12 months
» Stability period must be at least as long as the look-back period and
can be no shorter than 6 months

» Count hours when entitled to payment by employer but no duties
performed due to illness or incapacity

Special Rules for Variable Hour and Seasonal Employees
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What is a “Variable Hour” Employee?

 Based on facts and circumstances at date of hire,
 Cannot determine that employee is reasonably expected to work, on
average, at least 30 hours per week (or 130 hours per month)

 The IRS may disagree with determination and impose penalty if every
employee member is labeled as “variable hour” but many end up
working full-time

Leased Employees/Temporary Employees
Assessable Payments Apply for “Common Law Employees”

 Review current plan language for eligibility
 Undertake “Common Law Employee” analysis
 Consider potential impact if IRS determined employer receiving service
was common law employer

 Determine whether leasing/staffing agency offering coverage

 Consider indemnification provisions
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Nondiscrimination Requirements
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Nondiscrimination Rules Extended to Insured Plans

 Insured plans may not discriminate in favor of highly-compensated employees
 Prior to PPACA, Code Section 105(h) applied to self-funded plans
– No discrimination in (1) eligibility or (2) benefits
 Post-PPACA, similar rules apply to fully insured plans, BUT
 Penalty is different

– $100 per day per non-highly compensated employee
– Civil action to enjoin noncompliance (or to seek appropriate equitable relief)
– No imputed income penalty for highly compensated employee
Doesn’t apply to grandfathered plans
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Provider Impacts Flowing from
the ACA

Industry Trends to Watch in 2013 on the Provider
Front

•
•
•

Accountable Care Organizations 101
Fee for Service is Dying a Slow Painful Death
The Health Care Arms Race

 Private-Payer Consolidation
 Creative Approaches to Provider Integration
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What's an ACO?
http://www.youtube.com/watch?v=Xlq2XJ6J
76g

Ok, What Really is an ACO and why?

•
•
•
•
•

An ACO is a collaboration of physicians and other health care
providers to coordinate patient care.
Reimbursement vehicle established under the ACA for Medicare
beneficiaries only.
Eligible to receive additional payments for achieving quality and
cost savings goals.
Must be structured in a manner that meets various regulatory
requirements including fraud and abuse laws, antitrust laws and
IRS requirements.
$10B in projected dollars to ACO participants thru 2016.
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The ACO Concept
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FFS
PCP
Groups

Hospital

Specialist
Groups

MultiSpecialty
Groups

Other Providers

ACO

Medicare & Other Payors
Shared Savings $$

Other
Providers

Mental Health

Home Health

Long Term
Care /
Hospice

Necessary capabilities of ACOs








Effective physician leadership.

Clinical information technology (aka complete EMR integration with
ability to 'follow the patient' thru the ACO providers)
Process to manage and enhance the quality of patient care during
the course of treatment.
Physician and staff culture that supports the new quality initiatives.
Critical patient mass to support meaningful performance
measurements.
Ability to create agreements with physicians for the ACO model.
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Fee for Service is Dying a Slow Painful Death?

•
•

•

•

Hundreds of ACOs are off the
ground and running (but are they
making money--?)
Providers are re-entering the
capitation world (Back to the
Future). Will they manage risk
correctly this time?
Groups such as the National
Commission
on
Physician
Payment Reform are working to
accelerate the transition away from
fee-for-service.

Bundling, Global Payments, Risk
Transfer---here we go again…
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The Health Care Arms Race

•
•
•

•
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Large health system mergers result in increased bargaining power
with payers and providers.
Vertical integration between provider groups, hospitals, and postacute care providers results in more control over care coordination.
Larger systems can reduce their risk exposure as they move
towards ACOs, capitated payment arrangements, and other
bundled payment structures.

Insurers are using mergers and acquisitions for several reasons:

• Reestablish negotiating power with larger health systems;

• Prepare for a shrinking pot of money due to health reform;
• Streamline contracting and operational process.

What is Clinical Integration?
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To demonstrate clinical integration, participants must show
a degree of interaction and interdependence among
providers in their provision of medical services that enables
them to jointly achieve cost efficiencies and quality
improvements.

FTC

Creative Approaches to Provider Integration

•

•

•
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Consolidation of medical practices is increasing at an exponential
pace. In some markets, over 50% of physicians are employed by the
hospital or health care system.

Many systems believe that they are in a 'life and death' situation in
their markets. They must acquire to survive. Most of these deals are
losing money on paper on day one. Some hospitals report losses per
physician in excess of $300,000 a doctor.
Is this the new normal?

Creative Approaches to Provider Integration
(continued)

•

Emergence of “new” hospital-physician collaborations including the following:

 ACO (more than 400 to date, although, many are sitting out of this program)
 ACO-like structures
 Co-management structures
 Professional Services Agreements (PSA)
 Management Services Agreements (MSA)
 Hybrid PSA/MSA deals (virtual practice acquisitions)
 Service-line management agreements
 Telemedicine solutions
 EMR integration solutions
 Independent Practice Associations (IPA)
You name it, we are trying it (or doing it again!)
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Spectrum of Provider Integration/Alignment Models

Minimum
Integration

Maximum
Integration

•
•
•
•
•
•
•
•
•
•

Cooperative ACO Readiness Assessment

Pay for Performance
Co-Management of Service Lines
PHO or Shared Risk Model
Hospital Clinic / PSA Model
Hospital Clinic / MSO Model

Joint Ventured Physician Organization
Medical Foundation Model
Tax-Exempt Affiliated Practice Model
Hospital Employment Model
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Other Provider Issues and Concerns

•

•

•
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Increased inflow of
patients has many provider organizations
concerned.
There is a shortage of primary care and family
practitioners in the United States—where will these new patients go
(the ED?)
The exchange system creates the ability of individuals to acquire
health insurance; but, does not dictate rates to providers.
As of
today, many providers have no idea what they will be paid by the
plans for covered services.
Where will the private payor market move? Will the follow ACO-type
models or will they seek some other route for cost containment (e.g.,
reduction in payment rates).
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Impacts on workers compensation?

•

Fewer uninsured workers should reduce frequency with which
claims are shoe-horned into workers comp.

 Providers, if review is easier and rates are higher, and patients may
also try to steer claims to health insurance coverage

 Reduced workers comp claims would be consistent with early reports
on impact on workers compensation claims following adoption of
Massachusetts state health reform law

•

Restrictions on pre-existing condition limits and expansion of
guarantee issue requirements may reduce resort to workers
compensation
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Impact on workers compensation? Contd.

•

•
•

Market reforms apply to health insurance, and recognize
carve-out for “excepted benefit plans”
Workers comp programs would not be viewed as health
insurance
Line between wellness and EAP programs and programs
that might be treated as “health insurance” is not always
clear
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Other impacts on workers compensation

contd.
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-- Changes in Medicare reimbursement impacting workers compensation
in states that piggy-back on Medicare reimbursement
-- Expansion of coverage, emphasis on coordinated/accountable care
and improved health outcomes could spill over to better health outcomes
and reduced recovery times for workers comp patients too
-- Tougher fraud and abuse laws could dampen schemes that drive up
workers compensation costs

Questions & Answers

Thank you!
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