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Overview of the Net Operating Loss Rules
• Pre-TCJA Rules
– NOLs were carried back 2 years and forward 20 years
• Election to waive the entire 2-year carryback period
– All-or-nothing election—affirmatively waive the entire carryback period or
default to using the entire carryback period
– NOLs offset up to 100% of taxable income
– Taxable income limitation for corporate AMT purposes
• AMT NOLs offset up to 90% of alternative minimum taxable income
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Overview of the Net Operating Loss Rules
• Post-TCJA Rules
– NOLs generated pre-TCJA
• NOLs remain subject to the 2-year carryback and 20-year carryforward rules
• NOLs remain fully deductible against taxable income
– NOLs generated post-TCJA
• NOLs are no longer carried back but are carried forward indefinitely
• NOLs are limited to 80% of taxable income in the carryforward year
– Corporate AMT repealed
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Changes to the Net Operating Loss Rules
• Post-CARES Act
– 5-year carryback for NOLs arising in taxable years beginning in 2018, 2019, or
2020
– Post-TCJA taxable income limitation is temporarily removed
• Allows NOLs to fully offset income
– Election to waive entire 5-year carryback period or to exclude all Section 965
transition tax years from the 5-year carryback period
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Changes to the Net Operating Loss Rules
• Practical consequences
– NOL carrybacks to pre-2018 years can offset income at rates of up to 35%
– Not all NOLs are created equal
• NOLs generated in taxable years beginning before 2018
– Carried back 2 years and forward 20 years
– Offset 100% of taxable income in the carryback or carryforward period
• NOLs generated in taxable years beginning after 2017 and before 2021
– Carried back 5 years and forward indefinitely
– Offset 100% of taxable income for carryback or carryforward periods beginning before 2021
– Offset 80% of taxable income for carryforward periods beginning after 2020
• NOLs generated in taxable years beginning after 2020
– No carryback, but indefinite carryforward
– Offset 80% of taxable income in the carryforward period
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Changes to the Net Operating Loss Rules
• Practical consequences (cont.)
– Carryback of losses can affect prior year items
• For post-TCJA years: Section 250 deduction for GILTI and FDII
• For pre-TCJA years: Section 199 deduction, alternative minimum tax

– Section 965
• Taxpayers are deemed to have made a Section 965(n) election to waive the use of NOLs against the
transition tax inclusion
– Taxpayers can only use NOL carrybacks to offset non-965 income
• Election to exclude all Section 965 transition tax years from the five-year carryback period
– Beware IRS’ position that overpayments and refunds otherwise due in a Section 965 transition tax
year are first applied against any deferred transition tax liability
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Changes to the Net Operating Loss Rules
• Practical consequences (cont.)
– BEAT
• NOL carryback to a post-TCJA taxable year could reduce a taxpayer's regular tax liability, potentially
creating or increasing the taxpayer's base erosion minimum tax amount

– AMT
• NOL carryback to a pre-TCJA taxable year could create or increase a taxpayer’s AMT liability
• Change in AMT liability for pre-TCJA taxable years could affect refundable AMT credits claimed or
carried forward
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Changes to the Net Operating Loss Rules
• Planning Opportunities
– Dispose of built-in loss assets
– Accelerate deductions or defer income
• The “retail glitch” fix
• Accounting method changes
• Section 165(i) election
– Losses occurring in a disaster area and attributable to a federally declared disaster may be taken
into account for the immediately preceding the taxable year

– Consider the pros and cons of different carryback methods
• Amended returns
• Requests for tentative refunds
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Other Issues
• M&A Agreements
– Can Seller limit Buyer’s ability to carryback losses to pre-closing periods?
• Does Seller control pre-closing returns?
• Is a refund claim an amendment to a pre-closing return?

– Does the purchase agreement address who is entitled to refunds?
• Does it matter if the NOL carryback is generated by Buyer in a post-closing period?

• Section 382 Ownership Changes
• Taxpayers terminated in non-Section 381 transactions after the TCJA
– Are carrybacks and refund claims now available?

• State conformity
– Rolling, effective date, or selective conformity?
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