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The energy sector has witnessed important developments in the
area of EU competition law in the course of the past year.1 These
developments demonstrate the importance of EU competition rules
in attaining the objectives contained in article 194 of the Treaty on
the Functioning of the European Union (TFEU). During the past few
months, the Commission has adopted several high-profile decisions
to enforce competition law under articles 101 and/or 102 TFEU,
some of which have had far-reaching consequences for the structure
of the energy markets involved. In addition, the Commission has
concluded important state aid procedures and issued new rules on
state aid affecting energy markets. The present chapter will review
the main cases regarding oil and gas, coal, nuclear and renewable
energy sources, but also electricity and other energy infrastructures,
as well as energy-related services such as power exchanges.
Moving forward, with the new European Commission taking
office in November 2014 and the Energy Union being one of the
EU’s top 10 priorities, a strict enforcement of EU competition law
will remain essential to prevent companies from distorting the internal energy market.2 This will in turn ensure that energy can flow
freely by addressing issues such as territorial restrictions in supply
contracts as well as upstream or downstream and network foreclosure issues (including interconnectors). The Commission will also
assess – through competition law enforcement – the evolution and
formation of energy prices.3
Cartels and abuse of dominance
Power exchanges
The Commission dealt with two antitrust cases concerning power
exchanges during 2014. Power exchanges provide, among other
things, trading services for the delivery of ‘spot’ electricity products
(ie, electricity that is delivered in 24 hours or less after the trading
transaction).The trading services offered by power exchanges include
the collection of buy and sell orders, the matching of those orders to
determine the most efficient transactions, the financial and physical
execution of the trades, the management of the implicit allocation of
cross-border interconnection capacities through market coupling,
and services to third parties for the development and operation
of spot electricity trading.4 According to the Commission, power
exchanges play a crucial role in providing ‘price information and
price signals in wholesale electricity markets’ and are thus central to
the efficient functioning of electricity markets.5
The first case concerned a hard-core cartel between Epex Spot and
Nord Pool Spot (NPS).6 The two companies had mutually agreed not
to compete with one another, in particular by allocating territories
between themselves during at least seven months in 2011–2012. The
aim was to protect their respective national strongholds and share
the countries where they planned to expand, in order to maintain the
power balance between them. Countries north of Poland (including
Poland) were reserved to NPS. Conversely, countries south of Poland
were reserved to Epex Spot.7 Moreover, the companies discussed
how to operate collusively on markets where they were both present
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and how to allocate commercial opportunities arising in new
markets.8 The European Commission considered these conducts to
be a restriction of competition by object under article 101(1) TFEU
in the European Economic Area (EEA). The companies settled the
case but were fined a total of almost €6 million.
The second case concerned an abuse of dominant position
under article 102 TFEU perpetrated by OPCOM, the Romanian
power exchange company, between 2008 and 2013.9 In this case, the
Commission found that OPCOM had discriminated against electricity traders established in EU countries other than Romania by
requiring them to obtain a Romanian VAT registration even though
they already had a VAT registration in their home country. Such
requirement, which was not imposed by Romanian tax law, had the
effect of impeding other EU wholesale electricity traders from participating on OPCOM. Traders who wanted to enter the Romanian
wholesale electricity market had to first set up an establishment in
Romania and then required a VAT registration, thereby incurring
additional costs and organisational disadvantages.10 On the basis of
its findings, the Commission fined OPCOM and its parent company
Transelectrica a sum of approximately €1 million.
This case is a good illustration of how EU competition law
can help to build and sustain the single energy market in line
with the objectives laid down in article 194 TFEU.11 It also shows
how complex it is to rebut the parent liability presumption even
in the case of highly regulated industries. OPCOM was 100 per
cent owned by Transelectrica, the Romanian transmission system
operator, which was controlled in turn by the Romanian state.
Transelectrica argued that since OPCOM was a regulated entity,
it was not possible to exercise decisive influence. In particular,
in Transelectrica’s view, no decisive influence could have been
deemed to exist since OPCOM’s fees were predetermined by a
government agency. However, the Commission held that ‘[t]he fact
that OPCOM’s activity is regulated by ANRE does not change the
fact that it is controlled by Transelectrica. […] [E]ven if the level of
OPCOM’s fees is regulated by ANRE and therefore not subject to
control of Transelectrica (see recital (271)). Transelectrica exercises
its influence over OPCOM in other areas except fees.’12 These areas
of influence included management overlaps,13 as well as other
examples of decisive influence over OPCOM’s commercial policy.14
High-voltage power cables
In April 2014, the Commission fined 11 producers of underground
and submarine high-voltage power cables for a total of almost
€302 million for having operated a 10-year global cartel. The
companies shared markets and allocated customers between
themselves on an almost worldwide scale.15 Among others, they
allocated important high-voltage power cable projects in the EEA,
including large infrastructure and renewable energy projects such as
offshore wind farms. Most of the world’s largest high-voltage power
cable producers participated in these agreements and were fined.
ABB received full immunity under the 2006 Leniency Notice.16
The European Antitrust Review 2016

ENERGY

This Commission Decision is noteworthy because a private
equity firm was held jointly and severally liable for cartel
infringements under the parental liability doctrine. In fact, the
Commission fined the private equity branch of the investment bank
Goldman Sachs for having exercised ‘decisive influence’ over one of
the members of the cartel. Goldman Sachs has, however, appealed
the decision before the EU General Court (GC) arguing that it was
a ‘purely financial investor’.17 The EU judiciary will now have the
opportunity to develop further the current case law on parental
liability with particular regard to private equity firms.18
Gas-insulated switch gear
In April 2014, the ECJ ruled in case C-231/11 P Siemens AG
Österreich.19 In this case, the ECJ provides its interpretation on the
fining powers of the Commission with respect to joint and several
liability for cartel infringement.20
In 2011, Siemens AG Österreich and another four companies
had appealed a Commission decision holding the companies jointly
and severally liable for a cartel relating to the sale of gas-insulated
switch gear, a component commonly used to control energy flow in
electricity grids. The applicants argued, among other things, that the
Commission had committed an error in the calculation of the fines.
In the first instance, the GC ruled in favour of the applicant and
amended the amounts of the fines imposed on them.21
However, the ECJ reversed the GC’s findings and ruled that
article 23(2) of Regulation No. 1/2003 does not allow to conclude,
neither on the basis of the wording of that provision nor the objective
of the joint and several liability mechanism, that the power to impose
penalties extends, beyond the determination of joint and several
liability from an external perspective, to the power to determine
the shares to be paid by those held jointly and severally liable from
the perspective of their internal relationship.22 The ECJ ruled that
‘the objective of joint and several liability resides in the fact that it
constitutes an additional legal device available to the Commission to
strengthen the effectiveness of the action taken by it for the recovery
of fines imposed for infringement of the competition rules, since
that mechanism reduces for the Commission, as creditor of the debt
represented by such fines, the risk of insolvency, which is part of the
objective of deterrence pursued generally by competition law […]’.
In turn, the determination of the shares each of them is required to
pay does not pursue that dual objective. According to the court, this
is a contentious issue, to be resolved at a later stage, and, in principle,
where the fine has been paid in full by one or more of those held
liable, the Commission should no longer have any interest in
the matter.
Merger control
During the course of last year, the Commission cleared a significant
number of concentrations in the field of energy.23 Most of these cases
involved largely unproblematic transactions that were approved
under the simplified merger procedure.24 Only a relatively small
number of transactions were assessed under the normal merger
procedure, with most of these transactions affecting markets that
had been previously defined by the Commission,25 and were cleared
without major issues.
BP/Statoil Fuel and retail aviation
An interesting case concerned the acquisition by BP of the jet fuel
business of the Norwegian energy company Statoil.26 The parties’
activities were found to overlap in the provision of fuel to airplanes
at the airports of Stockholm, Gothenburg, Malmö and Copenhagen.
www.globalcompetitionreview.com

The notified transaction would have reduced the number of jet fuel
suppliers from three to two at the airports of Stockholm, Gothenburg
and Malmö, and from four to three suppliers in Copenhagen.
The Commission’s investigation found that the proposed
transaction would have removed an important competitive
constraint and could have resulted in higher prices for the into-plane
supply of fuel to airlines. Moreover, the Commission considered
customers’ buyer power to be insufficient to discipline the merged
entity and the entrance of potential competitors unlikely owing to
high barriers. The transaction was cleared in Phase I after BP offered
to divest Statoil’s activities in the airports concerned.
Nynas/Shell/Harburg Refinery case
In October 2014, the European Commission published the
non-confidential version of its decision in M.6360 – Nynas/Shell/
Harburg Refinery.27 This case concerned the divestment by Shell of
certain assets of its German subsidiary active in the production of
naphthenic base and process oils and transformers oil to Nynas of
Sweden. After the transaction, Nynas would have remained the only
producer of naphthenic base and process oils in the EEA and the
largest producer of transformers oil in the EEA. The transaction
was, however, cleared in Phase II after the parties had successfully
invoked the ‘failing division defence’.
The failing division defence allows otherwise problematic
mergers to be cleared were the target is a failing division that is
expected to leave the market even if the merger does not take place.
The basic concept behind the defence is that competition would
deteriorate at least as much without the merger as it would if the
merger were to take place. The failing division defence is thus a
special application of the counterfactual analysis.28 This defence is
subject to three cumulative conditions, all of which were met in the
present case:
•	if not acquired, the failing division would, in the near future, be
forced out of the market;
• there is no less anti-competitive alternative transaction; and
•	the assets of the failing division would inevitably exit the market
absent the merger.
Shell demonstrated that, failing a divestiture, it would have
permanently closed the Harburg refinery assets, in line with its
business strategy to exit the naphthenic oil sector.29 As for the
second condition, the closure of the Harburg refinery would have
reduced ‘the naphthenic base and process oil production capacity in
the EEA to below EEA demand. Demand for these products in the
EEA would then have to be met by imports and consequently higher
prices for consumers due to import costs’.30 The third condition
was also considered to be met since there was no other credible
buyer other than Nynas. In particular, the Commission analysed
the situation of Ergon, the other potential acquirer of the refinery’s
assets, and concluded that it would not have made economic sense
for it to carry out the acquisition.31 In addition, the Commission’s
investigation showed that Nynas would have achieved ‘significant
reductions of variable costs for its additional supplies, which were
likely to be passed on to consumers to some extent’.32
After the Nynas/Shell/Harburg Refinery case the Commission
might be more open in the future to accept arguments based on
the failing division defence than it was in the past.33 In particular,
the defence might have more chances of success when – as in the
case of Nynas – there are significant efficiencies arising from the
notified transaction.

19

EUROPEAN UNION

State aid
In the course of the past several months, new rules were adopted in
the framework of the state aid modernisation process, which are of
particular importance to energy markets, such as the new guidelines
on state aid for environmental protection and energy. In terms of
enforcement, we focus on two decisions adopted by the Commission
with regard to renewable energy law in Germany and on capacity
mechanisms in the United Kingdom, in view of their significant legal
and policy implications, and a GC case confirming the Commission
analysis with regard to a public service compensation scheme for the
sake of the security of energy supply in Spain.
Guidelines on state aid for environmental protection and
energy 2014–2020
In April 2014, the Commission adopted the new guidelines
for the assessment of state aid for environmental protection
and energy, applicable for the period 2014–2020 (the EEAG
Guidelines).34 The EEAG Guidelines draw from previous guidance
issued by the Commission35 and constitute an indispensable tool for
EU member states to assess the compatibility with state aid rules of
planned measures in the energy sector.
The most relevant changes introduced by the EEAG
Guidelines include:
•	
a new framework for the assessment of aids to energy
infrastructures, in recognition of the fact that state intervention
might be needed to overcome market failures and to ensure that
the EU’s considerable infrastructure needs are met;36
•	new rules for the granting of aid for ensuring generation capacity
in EU member states (‘capacity mechanisms’);37
•	simplified rules for aid for energy efficiency and for cogeneration
of heat and power; and38
•	
new rules on aids to energy produced from renewable
resources,39 in order ‘to better integrate renewables into the
internal electricity market in a gradual way’ and by ensuring that
public support to renewables will be allocated through competitive bidding processes.40
General Block Exemption Regulation
In May 2014, the Commission adopted a revised General Block
Exemption Regulation (GBER) for state aid.41 Under the GBER,
certain categories of aid can be exempted from the requirement of
prior notification to the Commission under article 108(3) TFEU,
provided they comply with a set of conditions.
The new GBER reflects the principles of the EEAG Guidelines
and contains provisions to help member states meet 2020 climate
targets, to gradually move to market-based support for renewable
energy and to provide companies with incentives to take early steps
to meet the EU targets. New categories include a provision allowing operating aid for the production of renewable electricity and
operating aid for small scale renewable energy installations. The
GBER also exempts investment aid for energy efficiency measures,
for energy efficiency projects in buildings and for high-efficiency
cogeneration.42
Renewable energy – Germany
In November 2014, the Commission approved the new German
Renewable Energy Act (EEG 2014) under EU state aid rules.43 The
Commission concluded that, overall, the EEG 2014 promotes EU
environmental and energy objectives without unduly distorting
competition in the Single Market. With this decision, Germany was
able to maintain its support for the production of electricity from
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renewable energy sources, while reducing the financial burden
on energy-intensive users and certain auto-generators by way of a
reduced payment of the EEG-surcharge.
After an in-depth state aid investigation into the EEG 2014 on the
basis of article 108(2) TFEU, the Commission confirmed the existence
of state aid, but declared the aid to be compatible with the internal
market on the basis of the criteria laid down in section 3.7.2 of the
EEAG Guidelines.44 However, it also considered that some elements
were not compatible. First, the surcharge established by the
EEG 2014 also covered energy from mine gas, which was not among
the list of renewable energies in the EEAG Guidelines; hence
the condition of paragraph 184 was not met.45 In addition, the
surcharges only partially fulfilled the proportionality criteria laid
down in paragraphs 188 and 189 of the EEAG Guidelines.46 On the
basis of these two elements, the Commission ordered the recovery
of the reductions exceeding what was permitted under the EEAG
Guidelines. The recovery decision has been appealed before the GC
by Germany and by several energy-intensive producers.47
The EEG case demonstrates the Commission’s commitment
to ensuring that the support of renewable energies does not have
the effect of distorting competition on the internal market. In
commenting on the decision Commissioner for Competition
Vestager said: ‘I want to strike a balance between several needs:
to promote renewable energy and ensure its stable financing. At
the same time we need to make sure that contribution by SMEs
and consumers is fair, and that we protect the competitiveness of
European industry.’48
Capacity market electricity scheme – United Kingdom
In July 2014, the Commission approved the capacity market
electricity generation scheme proposed by the UK.49 This was the
first time that the Commission had assessed a capacity market under
the new provisions on capacity markets under the EEAG Guidelines.
The Commission found that the capacity mechanism designed by
the United Kingdom to ensure the security of supply in peak times
were fully in line with section 3.9 of the EEAG Guidelines and
thus compatible with the internal market. As such, it represents an
important benchmark for other EU member states to design their
capacity market schemes in a way that is compliant with EU state
aid rules.
Under the proposed scheme, the UK system operator is required
to organise annual centrally managed auctions to procure the level of
capacity necessary to ensure the security of energy supply. Auctions
are organised in a non-discriminatory way and are in principle open
to existing and new generators, demand-side response operators and
storage operators.50 If successful at the auction, capacity providers
are awarded a capacity agreement. In exchange for a sum for the
duration of the capacity agreement,51 capacity providers need to
provide capacity at times of stress or face financial penalties. The aid
granted is paid out as a function of the amount of capacity set out in
each provider’s capacity agreement and is financed through a levy on
electricity suppliers.52
According to the Commission, the UK demonstrated that the
measure contributed to a well-defined objective, as required by
section 3.9.1 of the EEAG Guidelines. Moreover, the measure was
necessary to adequately address the market failure that prevents
the market from delivering the required capacity and was enacted
only following an analysis of potential alternatives;53 the aid granted
was appropriate within the meaning of section 3.9.2 of the EEAG
Guidelines;54 the aid granted was proportional to the attainment
of the objectives pursued, as required by section 3.9.5 of the EEAG
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Guidelines;55 and thus the aid did not have any undue or negative
effect on competition and trade within the meaning of section 3.9.6 of
the EEAG Guidelines.56
Electricity-generating power plants – Spain
In December 2014, the GC dismissed an appeal by Castelnou
Energía against the Commission and upheld the Commission
decision approving a Spanish measure by which 10 electricitygenerating power plants were required to obtain indigenous coal and
produce certain volumes of electricity from that coal, while at the
same time benefitting from a preferential dispatch mechanism.57 The
GC confirmed the Commission’s assessment that the requirements
imposed by the Spanish measure were compatible aid under
article 106(2) TFEU because this qualified as a service of general
economic interest (SGEI) necessary to secure the electricity supply
in Spain.
Aside from the SGEI aspects, this case is of particular relevance
as it deals with the interaction between state aid and other EU
policies. The GC confirmed that where the Commission assesses
an aid measure that does not pursue an environmental objective,
it is not required to take account of EU rules on protection of the
environment in its examination of the aid and of the forms of that
aid which are inextricably linked to it. The judicial review is limited
to the verification of compliance with the rules, other than those
relating to state aid, to those rules capable of having a negative
impact on the internal market, defined as an area without internal
frontiers in which the free movement of goods, persons, services and
capital is ensured.

clock in Phase II in late January 2015 and the transaction has been
pending approval since then. In February 2015, the Commission
opened an in-depth investigation into General Electric’s proposed
acquisition of the thermal power, renewable power and grid
businesses of Alstom.
Finally, with respect to state aid enforcement, the Commission
aims at ensuring ‘that capacity mechanisms and support for renewable electricity are fully in line with existing rules and do not distort
the internal energy market’ and that renewables production is
supported ‘through market-based schemes that address market
failures, ensure cost effectiveness and avoid overcompensation or
distortion’.63 To this end, the Commission has recently launched
a sector inquiry into the capacity mechanisms of 11 EU member
states (Belgium, Croatia, Denmark, France, Germany, Ireland, Italy,
Poland, Portugal, Spain and Sweden).64
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