COVID-19 PANDEMIC
EMPLOYER RE-OPENING AND RETURN TO WORK GUIDELINES
The continued uncertainty about the public health threat posed by the novel coronavirus makes it
unlikely that employers can quickly return to something that resembles life before the pandemic.
In this environment, employers face many business and legal issues as they update their business
continuity plans for conducting operations with employees working on site. This summary focuses
on significant employee-related issues that should be considered in the re-opening planning
process.
1.

Public Health Orders. Plans should continue to reflect the phased-in approach
recommended by federal and state public health authorities beginning in April. Companies
should be familiar with the re-opening orders and related public health directives in
applicable jurisdictions, as each identifies different types of businesses that may open,
often on specific timelines. The orders specify numerous re-opening standards for
businesses in many industries, including different EHS and other infection control
requirements. Many state orders require submission of a re-opening plan for approval by
public health authorities pursuant to detailed standards. Others still limit “mass
gatherings” and impose other restrictions on previously normal business operations. And
many of them include a list of recommended best practices that require careful review
from a risk management perspective.

2.

Operational and Re-staffing Plans. Companies will continue to focus on individualized
business needs as they design and implement return to work protocols. Re-opening
strategies will vary by industry, geography, and other business imperatives. Some
companies may decide on a re-staffing plan that focuses on hiring anew; others will
attempt to recall their best and most productive employees. Still others may decide to use
outsourced talent in significant numbers, perhaps on a temporary basis. For many
businesses, the significant decline in business activity since early March and the current
public health situation suggest a staged return plan. Whatever approach is used, the plan
should be tailored to the specific workforce and workspace. Among other considerations,
business continuity plans should anticipate staffing shortages.

3.

Regulatory Guidance. The plan should be developed in the context of existing regulatory
guidance, including:
a. Federal CDC, EEOC, OSHA, DOL Wage & Hour, and pronouncements by other industryspecific agencies, e.g., Department of Agriculture, FDA, EPA;
b. NIOSH standards addressing engineering and administrative controls, safe work
practices (including social distancing and hygiene protocols), and EHS requirements
including the appropriate use of personal protective equipment (PPE) and
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4.

c. Applicable state regulatory guidance, with particular focus on COVID-19 specific
occupational health and safety requirements and recommended best practices.
Re-staffing Decision Making and EEO Concerns. Companies implementing a phased-in
return to the work site strategy should develop and document an objective set of criteria
for determining who will come back at each phase. The criteria should respond to
fundamental operational needs for the business, followed by identification of job functions
and roles necessary to operate successfully. Focus first on the role, not the employee, and
on positions that can be performed least effectively or less productively from home; those
roles can be prioritized to return to the work site consistent with the demands of the
business. In cases of a phased-in return of employees in the same role, employee selection
decisions should be based on objective criteria including, where applicable, identified skill
sets, performance appraisals, years of service, etc. Re-staffing strategies may present an
opportunity for the business to further diversify and otherwise enhance its talent pool.
The plan should provide for consistent treatment of individuals in job functions and roles in
identifying employees to be called back at each stage. Companies should consider
conducting a statistical analysis of the proposed initial selection process as a check against
possible claims of disparate impact on employees in protected categories.

5.

Telework and Higher Risk Employees. Continued telework opportunities should be the
cornerstone of most re-staffing plans. Until widespread testing is available for employees
(or a combination of an effective vaccine and medical treatment strategies), employers
should consider presumptively extending teleworking arrangements for any positions for
which productivity and efficiency are not significantly compromised by a teleworking
arrangement. Many state public health orders suggest that older and other higher-risk
employees should be given the opportunity to continue to telework for the foreseeable
future. EEOC has issued guidance that similarly calls for careful, individualized
consideration of employees in protected categories. Companies should thus be thoughtful
and creative in working with higher risk employees. Many companies will send employees
who have been selected to return a confidential questionnaire to help determine whether
there may be obstacles to their return to the work site, as an initial step in trying to
accommodate the needs of employees to the demands of the business.

6.

Personal Circumstances. The plan should require that recall and other selection decisions,
including new hire decisions, should reflect appropriate consideration of personal
circumstances raised by individuals. This summer will be a particularly challenging time for
parents with young children, with camps and other recreational and learning opportunities
substantially curtailed by government order. Companies should be sensitive to individual
situations, including:
a. Protected categories such as disability (e.g., ADA reasonable accommodation
considerations) and
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7.

b. Any leave and job protection mandated by federal, state, and local leave, emergency
leave, and discrimination laws based on familial obligations, school closures, etc.
Companies should avoid making assumptions about which employees should/will be able
to return (e.g., do not assume employees with children cannot return or older workers
cannot return, unless applicable orders/guidance direct that they should not return).
Companies should also be mindful that some employees may have legitimate healthrelated reasons to be concerned about wearing masks in the workplace.
Employees Who are Fearful About Returning to the Work Site. Consider developing
policies to address employees who are concerned and/or refuse to return due to fear of
infection, or because of fear of infecting other people in their household. Policies should
address considerations such as availability of paid or unpaid leave (after exhausting any
PTO) and potential disciplinary action, usually as a last resort. When considering refusals to
return and the range of responses, companies can consider the criticality of the role and
the importance of the role being performed on-site, while being mindful of the liability risk
associated with decisions to terminate employees who claim to be afraid to return to the
work site, particularly in situations where they are able to work productively from home.

8.

Incentive Pay. Employers with significant needs for on-site workers should consider
offering incentive pay, at least in the short term. This is particularly true for employees
who may be collecting the same amount of money (or more) through unemployment
insurance benefits than they would if they returned work. This may not be a temporary
situation, as there is reason to believe that Congress may extend the enhanced
unemployment insurance benefits program, perhaps through the rest of the year.

9.

Implement Additional Safety Precautions in the Workplace. Operational planning should
focus on taking appropriate steps to protect employee health and safety. Where possible,
companies should conduct a formal workplace hazard assessment, following guidelines
announced by CDC and OSHA. Return to work plans should include protocols, based on
the latest thinking from CDC and directives issued by other public health agencies, and
industry best practices, on matters such as:
a. Work site redesign and other engineering controls to increase the physical
separation of employees at work;
b. Cleaning and disinfectant procedures;
c. PPE usage and training;
d. Social distancing at the work site, including appropriate steps to limit employee
congregating in hallways, elevators, bathrooms, lunch and break rooms, time
clocks, parking lots, locker rooms, etc.;
e. HVAC system inspections and engineering reassessment;
f. Introduction of new signage to reinforce the company’s messaging;
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g. Whether gyms and fitness centers can be re-opened in a safe manner;
h. Restricting employee access to other areas of a particular work site;
i.

Installation of plexiglass or other barriers between employees;

j.

Implementation of a mask/face covering policy;

k. Increased availability of sanitation materials; and
l.

Modifying policies regarding shared use of company vehicles for field service and
other employees.

Customer-facing businesses have additional issues to consider in attempting to maintain
appropriate health and safety protocols.
10.

“Employee Cohort” Strategies. Part-time or alternate shift arrangements (e.g., a “Blue
Team/Gold Team strategy) should be considered as part of a strategy to limit the number
of employees in the workplace at the same time. Such strategies should consider
appropriate staggered shift schedules and similar measures. Some employers will restrict
overtime availability to employees within a cohort to guard against COVID-19 outbreaks in
the workplace. Consider cross-training strategies, and, where appropriate, shifting
responsibilities such that employees who are on-site can assume on-site responsibilities of
employees working remotely and vice versa.

11.

Infectious Disease Response Plan. Companies should update existing infectious disease
response plans, in light of recent guidance from CDC, OSHA, and relevant state authorities.
Updated plans should include protocols for responding to situations in which employees
test positive and/or exhibit symptoms, including procedures for sending home for set
periods of time employees who are symptomatic or have tested positive, and for
communicating with employees who were in close contact with a symptomatic or
diagnosed employee while at work. These plans should focus on appropriate application of
NIOSH workplace hazard reduction guidance to the particular work site, including changes
in workplace layout, enhanced social distancing and sanitation protocols, employee
tracking and monitoring strategies, and EHS measures. Maintain records of all such
protocols and other measures taken.

12.

Consider Implementing Body Temperature Screening and Other Employee Monitoring
Protocols. Business continuity plans should address any body temperature and other
symptom monitoring strategies that may be implemented. These plans should include
protocols for protecting employee privacy, compliance with wage & hour laws, and best
practices for recordkeeping. Companies should also consider whether they want to engage
in other monitoring activity, such as requiring health questionnaire responses from
employees. Many companies are considering the adoption of technology-based solutions,
including smartphone apps, to track employee movements in the workplace, as part of a
strategy to try to reduce the chances of a COVID-19 outbreak.
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13.

Evaluate Potential COVID-19 Testing Protocols. Companies should continue to monitor
developments regarding the efficacy, cost, and practicality of various COVID-19 testing
strategies, particularly in light of restrictions imposed by both EEO and privacy law. Among
other issues, employers that are considering implementing COVID-19 testing should
become familiar with existing guidance on what constitutes a “direct threat” under the
ADEA and state disability legislation.

14.

Commuting Issues. Companies may need to rethink their approach to commuting,
particularly in big cities where there is significant use of mass transit. Companies may
consider offering a transit stipend (in addition to any stipend already required under
applicable law) or parking benefits to give employees an alternative to commuting via
public transportation, as part of an overall risk mitigation strategy. Companies should also
consider adopting appropriate social distancing guidelines for employees to minimize the
chance of getting infected while commuting. Some companies are implementing their own
transportation solutions, by arranging for carpools or private buses for employees who live
near each other. Others are initiating private shuttles on designated routes for employees
who live in a city center. And some companies are considering opening up satellite
facilities in suburban locations that would minimize the use of public transportation to get
to work sites in the city center.

15.

Communications. Communicate early and often with employees and other stakeholders
regarding the intended re-opening plans, revisions to same as circumstances change, and
what the company is doing to ensure the workplace is safe. Be transparent and clear
about the company’s expectations. All such communications should be preserved for
future litigation defense.

16.

Training. Companies should provide appropriate training to all employees on relevant
workplace safety protocols, and maintain training records. All employees should have the
information they need to help keep themselves familiar with the company’s re-opening
plans and new requirements for entering the workplace. Trainings should reinforce
company policies related to industrial hygiene, social distancing, safety precautions, and
other measures adopted to control the spread of the virus. Consider specific training for
selected employee groupings, e.g., HR, managers and supervisors, security, and IT.

17.

Employee Benefit Plans. Companies should fully understand the implications of the
pandemic on the administration of existing employer-sponsored benefit plans. In many
cases, plans can be amended to address specific COVID-19 related issues.

18.

Workers’ Compensation. Several states have already revised their laws to establish a
presumption that individuals who contract COVID-19 did so at work, and are thus eligible
for workers’ compensation benefits. Companies should thus develop a thoughtful
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approach to workers’ compensation claims as part of developing liability risk mitigation
strategies.
19.

Other Employment and HR Issues. Companies should consider appropriate revisions to a
variety of workplace policies and practices in light of the pandemic. Some examples
include:
a. Modifications to existing compensation arrangements, including necessary
reductions in salary and wage rates;
b. Employee safety complaint procedures;
c. Compliance with wage & hour laws, with particular focus on employees who are
working from home;
d. Policies on non-essential business travel;
e. Employee Assistance and Wellness programs;
f. Recordkeeping and reporting protocols in light of recent, revised OSHA guidance;
g. Privacy issues presented by employee monitoring and other infection control
strategies adopted by companies in response to government orders; and
h. Issues presented by collective bargaining agreements and employer statutory
obligations in work sites with union-represented employees.

20.

Other Issues. Business continuity plans should anticipate and address the following issues:
a. Revised policies for visitors;
b. New protocols for managing vendors and contractors who work on-site, including
possible revisions to existing agreements;
c. Implementation of contact tracing procedures; and
d. Responding to employees who are unwilling to be vaccinated, particularly because
of ADA-related concerns.

21.

Contingency Planning for a Resurgence.
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