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Types of Privilege
Privilege issues commonly encountered in IRS audits
•
•
•

Attorney‐Client Privilege
Work Product Doctrine
Federally Authorized Tax Practitioner Privilege (IRC § 7525)
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Privilege
Overview
•
•

Privilege issues are highly fact intensive and must be analyzed on a case‐by‐case basis
Applicable rules vary by jurisdiction
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Privilege
Why claim privilege?
•
•

•
•

Encourages full analysis of issues in confidence
Avoids unfair disclosures
– Audit / Appeals / Litigation strategy
– “Roadmap” to analysis of issues at stake
– Other issues not under examination
Avoid “he said, she said” debates about preliminary discussions
– Privileged documents often examine and assess contrary positions
IRS often claims deliberative process or other privileges when the “shoe is on the other foot”
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Attorney‐Client Privilege
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Attorney‐Client Privilege
Elements
•
•
•
•

A communication
Between an attorney and his or her client
Made and kept in confidence
For the purpose of seeking, obtaining, or providing legal advice

Crowell & Moring | 56

28

9/13/2019

Attorney‐Client Privilege
What does it get you?
•
•

Absolute protection against disclosure provided the privilege is properly claimed and protected
Protects against disclosure of an attorney‐client communication; it does not protect against disclosure of
underlying facts
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Attorney‐Client Privilege
Waiver
•
•
•

Attorney‐client privilege can be easily waived
Privilege can be waived even if you do not intend to waive
Common ways to waive privilege:
– Disclosure to third party (i.e., violating the “made and kept in confidence” element)
– Subject matter waiver (i.e., putting the communication at issue)
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Attorney‐Client Privilege
Exceptions to “kept in confidence” requirement
•
•

In limited circumstances, a disclosure to a third party may not waive the attorney‐client privilege
Exceptions:
– Joint defense privilege
– Common interest doctrine
– Kovel doctrine
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Attorney‐Client Privilege
In‐House Counsel
•
•
•

Attorney‐client privilege applies to legal communications with in‐house counsel
But just because the person is an attorney does not mean the communication is privileged
Communications that are deemed business advice or tax preparation work are not privileged
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Attorney‐Client Privilege
Employees
•
•

•

The privilege belongs to the company, not
its employees
But the privilege typically will protect legal
communications by outside and in‐house
attorneys with the employees
In some circumstances where an
employee’s conduct is at issue it may be
necessary for the attorney to provide an
Upjohn warning (a/k/a the corporate
Miranda warning)
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Attorney‐Client Privilege
Tax return preparation work is not privileged
•
•
•

Courts look closely at any communications regarding
advice related to the preparation of tax returns
This can include communications regarding what needs
to be reported on tax returns
The line between what is and is not privileged
sometimes is very gray and judges do not always agree
where to draw that line
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Federally Authorized Tax
Practitioner Privilege (IRC § 7525)
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Federally Authorized Tax Practitioner Privilege
26 U.S.C. § 7525
•
•
•

Applies to confidential communications relating to tax advice between a federally authorized tax practitioner
and his or her client
Same waiver principles apply as apply to attorney‐client communications; advice must be kept confidential
Privilege applies only to non‐criminal tax matters before the IRS and DOJ
– Does not apply to other agencies (i.e., SEC), in private litigation, or to state tax exams
– Does not apply to any written communications in connection with promotion of a tax shelter
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Work Product Doctrine
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Work Product Doctrine
The Basics
•

•
•
•
•

Work product doctrine protects
– documents and tangible things
– prepared in anticipation of litigation
– by a party or that party’s representative
Work product doctrine also protects against the disclosure of attorney mental impressions, including
communications that would reveal those impressions
The doctrine does not protect against the disclosure of preexisting facts contained within the work product
It is not an absolute protection like the attorney‐client privilege, it can be pierced in limited circumstances
Claiming work product protection may trigger the need to issue a litigation hold
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Work Product Doctrine
“In anticipation of litigation”
•

U.S. Courts of Appeal split on meaning of “in anticipation of litigation” where document is created for both
litigation and business purposes
– “Primary motivation purpose” test (5th Circuit)
– “Because of” test (D.C., 2d, 3d, 4th, 6th, 7th, 8th, 9th Circuits)
– Textron’s variation on the “because of” test (1st Circuit)
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Work Product Doctrine
Waiver
•
•
•
•

Waiver principles are more forgiving than for the attorney‐client privilege or the federally authorized tax
practitioner privilege
Work product protection allows the work product to be shared with third parties if the disclosure is not
inconsistent with the adversarial process
However, if the work product is disclosed to an adversary or a possible conduit to an adversary, the
protection likely is waived
Waiver issues often arises in the context of disclosures of work product to a company’s independent auditor
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Disclosure and Waiver Issues
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Intentional Disclosure
In limited circumstances, intentional disclosure does not operate as subject matter waiver
•

Under Federal Rule of Evidence 502(a), when a disclosure is made in a federal proceeding or to federal office
or agency and waives the attorney‐client privilege or work‐product protection, the waiver extends to an
undisclosed communication or information in a federal or state proceeding only if:
– (1) the waiver is intentional;
– (2) the disclosed and undisclosed communications or information concern the same subject matter; and
– (3) they ought in fairness to be considered together.
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Unintentional Disclosure
Inadvertent disclosure may not result in waiver
•

Under Federal Rule of Evidence 502(b), if a disclosure is in a federal proceeding or to a federal office or
agency, the disclosure does not operate as a waiver in a federal or state proceeding if:
– the disclosure is inadvertent,
– the holder of the privilege or protection took reasonable steps to prevent disclosure, and
– holder promptly took reasonable steps to rectify the error
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Implied Waiver
Often a significant concern in penalty cases
•

Two recent Tax Court decisions of concern:
– Ad Investment 2000 Fund LLC v. Comm’r, 142 T.C. No. 13 (2014)
– Eaton Corp. v. Comm’r, Dkt. No. 5576‐2 (Tax Court, 2015)

•

Second Circuit Court of Appeals overturned a broad privilege waiver decision:
– Schaeffler v. United States, 806 F.3d 34 (2d Cir. 2015)
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Tips For Protecting Privilege
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Tips for Protecting Privilege
Some tips for avoiding waiver and protecting privilege
•
•

•
•

If a position is likely to be disputed, have in‐house or outside counsel perform the legal analysis and provide
a litigation assessment
E‐mails
– Keep e‐mails to one topic
– Mark the e‐mail as privileged and confidential
– Be careful about forwarding emails; if possible, avoid using large distribution lists
Make sure privileged documents are properly marked and segregated
If a privilege claim is contested, have an attorney review the relevant materials to confirm the privilege claim
and prepare a privilege log; privilege claims unsupported by a privilege log are more likely to fail
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