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Procurement Fraud, Investigations, and FCA
• Current Developments in the Law
• Expansive New Theories of Liability (and New Classes of
Defendants)
• Parallel Proceedings/S&D
• E-Discovery – Role of AI In Investigations and Best Practices
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Current Developments in the Law
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2018 Statistics & Settlements
• $2.88 billion in settlements and judgments
– $2.5 billion health-care related settlements and judgments
– $2.1 billion from qui tam cases
• Qui tam cases where gov’t declined to intervene account
for only $119 million
• 767 actions filed (ninth consecutive year where over 700 new cases were filed)
– 645 new qui tam matters
– 122 civil enforcement actions filed by DOJ
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Materiality Remains Front and Center
•

U.S. ex rel. Campie v. Gilead Scis., Inc., 862 F.3d 890 (9th Cir. 2017)
– Ninth Circuit reversed dismissal of implied certification claim, rejecting the argument that the
alleged violation was immaterial because the FDA was aware of the falsity and yet did not
withdraw product approval. Defendant petitioned for cert. Supreme Court called for views of
the Solicitor General.
– Solicitor General’s brief:
• Asked Court to deny cert and agreed with Ninth Circuit’s conclusion that continued
payments to the manufacturer “did not render the alleged misstatements immaterial as a
matter of law.”
• Notified the court that if case were remanded to trial court, gov’t would move to dismiss it
under its § 3730(C)(2)(A) authority
– Supreme Court denied cert. in January 2019.
– DOJ moved to dismiss on March 28, 2019 (pending).
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Materiality Remains Front and Center
•

Court declined other opportunities to revisit the issue of materiality by
denying cert in:
– U.S. ex rel. Harman v. Trinity Indus. 872 F.3d 645 (5th Cir. 2017): Fifth Circuit overturned
$663 million jury verdict after determining that the guard rail defects could not have been
material because the FHWA was aware of the defects and yet continued to pay for the
rails.
– U.S. ex rel. Prather v. Brookdale Senior Living Communities, Inc., 892 F.3d 822 (6th Cir.
2018): Sixth Circuit reversed district court’s dismissal of the relator’s complaint, finding that
relator need not plead facts relating to past government practices or facts showing that
defendant had knowledge that the alleged violation was material to the government, to
allege materiality sufficiently.
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Uptick in Government Motions to Dismiss – Granston Memo
• Per 31 USC § 3730(C)(2)(A), the gov’t has the right to dismiss a qui tam action over
the objections of the relator.
• January 2018: Granston memo provides bases for DOJ lawyers to seek dismissal of
non-intervened qui tam cases that “lack substantial merit.”
Significant increase in DOJ motions to dismiss filed by DOJ since
release of the memo—in the past, authority was used in less than
1% of all cases.
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“Granston” Motions to Dismiss by DOJ – Standard of Review
• Circuit Split Over DOJ Deference
– DOJ’s right to dismiss is essentially “unfettered.”
• Swift v. United States, 318 F.3d 250, 252 (D.C. Cir. 2003)
– DOJ must (1) identify a valid purpose for dismissal and (2) show a “rational
relation” between the dismissal and accomplishing that purpose.
• U.S. ex rel. Sequoia Orange Co. v. Baird-Neece Packing Corp., 151 F.3d 1139
(9th Cir. 1998)
• U.S. ex rel. Ridenour v. Kaiser-Hill Co., 397 F.3d 925 (10th Cir. 2005)
– As more district courts are confronted with DOJ motions to dismiss, the split is
poised to widen . . . .
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“Granston” Motions– How Much Deference Is DOJ Owed?
1) Unfettered Discretion
– U.S. ex rel. Maldonado v. Ball Homes, LLC, 2018 WL 3213614 (E.D. Ky. June 29, 2018) (“plain language of [FCA]
says nothing about the gov’t being required to make any sort of showing in support of its motion to dismiss”)
– U.S. ex rel. Davis & Westley v. Hennepin Cty., 2019 WL 608848 (D. Minn. Feb. 13, 2019) (DOJ can dismiss “so
long as the relator receives due process – notice and an opportunity for a hearing)

OR
2) Valid Purpose
– U.S. v. Acad. Mortg. Corp., 2018 WL 3208157 (N.D. Cal. June 29, 2018) – DOJ appeal pending at 9th Circuit
– U.S. ex rel. Cimznhca, LLC, v. UCB, Inc., 2019 WL 1598109 (S.D. Ill. April 15, 2019)
– Swift standard “belies the role of the judiciary in ensuring constitutional checks and balances”
– U.S. v. EMD Serono, Inc., 2019 WL 1468934 (E.D. Pa. April 3, 2019)
– Granting govt’s motion but criticizing Swift standard
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FCA Policy Reform – “Yates” Memo Revisited
• Companies can qualify for cooperation credit by identifying individuals who
were “substantially involved” in alleged misconduct.
• Companies are no longer expected to admit the civil liability of every individual
employee to obtain cooperation credit.

• Civil prosecutors have greater discretion to weigh an individual’s ability to pay
when deciding whether to pursue a judgment and can “negotiate civil releases
for individuals who do not warrant additional investigation in corporate civil
settlement agreements.”
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FCA Policy Reform – Brand Memo
In December 2018 DOJ incorporated guidance from Brand memo into the Justice Manual:
“[c]riminal and civil enforcement actions brought by the Department of Justice must be
based on violations of applicable legal requirements, not mere noncompliance with
guidance documents issued by federal agencies, because guidance documents cannot
by themselves create binding requirements that do not already exist by statute or
regulation.”

Manual describes circumstances where DOJ may use compliance or noncompliance with agency
guidance, e.g. to establish that a party had the requisite knowledge of a legal mandate because
the party was familiar with a guidance document that explained it.
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Application of Tolling Provision when the
Government Declines Intervention
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The False Claims Act’s Statute of Limitations
§ 3731(b) states that an action under the FCA may not be brought—
(1) more than 6 years after the date on which the violation of section
3729 is committed, or
(2) more than 3 years after the date when facts material to the right of
action are known or reasonably should have been known by the official of the
United States charged with responsibility to act in the circumstances...
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Cochise Consultancy Inc. v. U.S. ex rel. Hunt
Question Presented: Whether a relator in a qui tam action may rely on the
statute of limitations in 31 U.S.C. § 3731(b)(2) in a suit in which the United
States has declined to intervene and, if so, whether the relator constitutes an
“official of the United States” for purposes of Section 3731(b)(2)
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Potential Impact of Ruling
• Default for pleading false claims would reach back 10 years from the date of
the complaint, unless the defendant can prove that the government knew
or should have known about the material facts sooner.
• Practical challenges of defending against stale allegations. Underlying
events may have occurred over a decade ago.

• Will the Court clarify whether only an officer of the Department of Justice
can be the relevant government official for purposes of Section 3731(b)(2)?
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Expansive Theories of Liability
(and New Classes of Defendants)
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Expansive Theories of Liability
• FCA liability is being applied to new classes of defendants.
• Third-party FCA liability to surety companies, private equity sponsors, and
auditors:
— U.S. ex rel. Scollick v. Narula, No. 14-CV-01339, (D.D.C. July 31, 2017).
—U.S. ex. rel. Medrano v. Diabetic Care RX, LLC, No. 15-CV-62617 (S.D. Fla. Feb.
16, 2018)
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Small Business Subcontracting Risks
• In June 2018, Washington Closure Hanford, paid $3.2 million to settle allegations that it
used pass-through businesses to meet its targets for small business subcontracting on
Department of Energy contracts. U.S. ex rel. Savage v. Washington Closure Hanford LLC.
• A qui tam case recently unsealed in DDC, alleges that private collection agencies,
performing as prime contractors under a Dept. of Ed contract, defrauded the government
by falsely claiming credit for awarding millions of dollars in subcontracts to small
businesses that were affiliated with the primes.
• Relator is a corporate entity formed by three PCA industry participants. U.S. ex rel. PCA
Integrity Associates, LLP v. Continental Service Group et al.
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Parallel Proceedings Risk
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Parallel Proceeding Risk
• Contractors may face criminal, civil, and administrative
(suspension/debarment and contracting) risks
• Still occurs, regardless of “anti-piling on” policy in other areas of
government enforcement
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Parallel Proceeding Risk
• Proactive outreach remains the best defense, but challenges increasing
– Who is the SDO?
– When will they want to speak with us?
– Do they listen to proactive outreach?
– What will it get us?
– What if they don’t want to talk?
• Importance of remedies coordination officials to FCA defenses and impact
on outreach
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eDiscovery in FCA Cases

Crowell & Moring | 198

eDiscovery in FCA Cases
• As you negotiate with the government about e-discovery scope, be mindful of
what AI and other assisted search tools can do for you
• Costs are a significant factor, but AI and assisted search reduces costs and helps
defend cases
• Be transparent with government about document collection and review
methodologies
• Importance of outside counsel early. If not using, extra focus on careful
documentation of what was collected, how it was reviewed, and what was
produced is essential.
• More detail in investigations workshop later today.
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