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Common Disputes/Claims
Contractor Claims

Government Claims

• Changes
• Constructive Changes
• Cardinal Changes (Breach)
• Defectively Exercised Options
• Commercial Item Changes
• Government Delays
• Stop Work Orders; Excusable Delays;
Acceleration
• Differing Site Conditions
• Breach:
• Inadequate Preparation of Estimates
• Superior Knowledge
• Implied Duty of Good Faith & Fair Dealing

• Deductive Changes (De-scope)
• Termination for Default
• And Re-procurement Claim
• Cost Disallowance
• FAR 31 / Defective Pricing
• Labor Mapping Violations
• Deficient Work (Quality Complaint)
• Recoupment of Erroneous Overpayments

Tricky Claims
• Data Rights
• Liquidated Damages / Offsets
• Termination for Convenience
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Contractor Claims & Recovery:
How to Identify & Protect Potential
Claims
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Macro: Protecting Your Rights
• Must Timely Notify the Contracting Officer in Writing
• “Timely” ranges from 20 – 90 days, depends on clause
• Must at least “cc” the Contracting Officer.
• Always Paper the Record with Written Communications
• Written “Notification of Changes” (NOCs) and Delays (NODs) are required.

• K-Con Bldg. Sys., Inc. v. U.S., 778 F.3d 1000 (Fed. Cir. 2015).
• Verbal communications are risky – (1) noncompliant, and (2) One party often
disputes/denies the other party’s assertions of what was discussed/agreed.
• “But I don’t want to annoy my Gov’t customer”….
• Don’t inadvertently release your claim through subsequent contract modification
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Changes
•

Express vs. Constructive Changes

•

“Within the Scope”
– Cardinal Change (Breach) vs. Permissible Change (FAR 52.243)
– Required by the Contract (No Change) vs. Contract Ambiguity (Change)
– Importance of defining terms during contract negotiation
• Family Entertainment Servs., ASBCA No. 61157, Oct. 24, 2017.

•

Impact of limited funding
– “Scope creep”
– Increased use of termination for convenience (and importance of addressing contract
changes promptly during performance)
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Commercial Item Changes
•

Under Commercial Item clause (FAR 52.212-4), changes must be agreed bilaterally.
– What if the CO issues a unilateral direction – breach? Remedy?

•

How should the equitable adjustment to perform the change be measured?
– As actual costs + profit (standard) ….. or something else?
– ULS, ASBCA No. 56850, June 2016.
• Actual costs + profit = $60M.
• Re-price all FFP CLINs = $400M.

•

Flowed down to Commercial Item Subcontractors:
– FAR 52.244-6, Subcontracts for Commercial Items (“To max extent possible…”)
– FAR 52.212-4, Commercial Items (flowed down)
– How does a noncommercial Prime “direct” its commercial subcontractor to comply with Govt’s
unilateral change?
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Government Delays
•

Rule:
– FAR 52.242-17 provides a broad remedy for “any” CO action “or inaction” that affects performance and
causes cost or schedule impacts
– Damages: Entitled to standby costs, extension, etc. No profit on standby costs (for -17 delays).

•

Common Causes of Delays:
– Gov’t delays in (1) approving security badges, (2) permitting access to the facility/base, 3) delivering
GFP, (4) inspecting/approving, (5) making decisions

•

Stop Work Order:
– Can be issued for 90 days (or more by agreement).
– When the period ends, the contractor must resume or the CO must terminate the work.
– Contractor entitled to equitable adjustment remedy + profit (FAR 52.242-15)

•

Excusable Delays: Defensive only; cannot get costs of these delays.
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Constructive Acceleration
• Situation: Where you deserve more time to complete performance
(due to Govt delay), but the government doesn’t grant an extension.
• Damages: Entitled to costs of paid overtime / hired surge support in
order for you to complete performance by the original (nonextended) deadline.
• Example:
–
–
–
–

1 year contract.
Govt delays 6 months to approve clearance.
Govt rejects Contractor’s Delay/extension request.
To avoid default, Contractor must complete 1-yr project in 6-months.
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Govt’s Defective Exercise of Option Year
• Rule: Defective Exercise = Constructive Change.
– See Lockheed Martin IR Imaging Sys., Inc. v. West, 108 F.3d 319 (Fed. Cir. 1997)

• A defective exercise entitles contractor to total cost recovery
(Cost + Profit)
– See White Sands Constr. Inc., ASBCA No. 51875, 04-1 BCA ¶ 32,598

• Gov’ts attempt to unilaterally extend and modify an option is a defective exercise that
amounts to a cardinal change
– See CTA, Inc., ASBCA No. 47062, 00-2 BCA ¶ 30,946; Info. Sys. & Networks Corp., ASBCA No. 46119, 02-2 BCA ¶
31,952

• For cardinal change: Material breach? Continue with performance?
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Differing Site Conditions
•

•
•

FAR 52.236-2. Two Types:
•
RFP representations differed materially from actual
–
conditions encountered
•
Actual conditions differed materially from ordinary industry expectations
Notification: “Promptly” & before disturbing site
Commercial Items: No clause, but common law breach claim. Mylene (2013).

•

Hypo: Contract for routine maintenance/repair of X-Wing aircraft (monthly FFP).

•

The RFP represented that the Govt would provide “standard” aircraft. Contractor relied on this representation to
estimate labor hours & price bid.
The Contract is silent on the condition (“standard”) of the aircraft.
The Govt delivers X-Wings coated in thick layers of slimy muck from the Degobah System.
Repairmen waste time cleaning. Severe time/cost inefficiencies.

•
•
•
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Breach as Recovery
•

Government’s inadequate preparation of estimates in solicitation
–

•

Government duty of good faith and fair dealing
–
–

•

Affirmative duty to cooperate
Negative duty not to hinder

What appears to be a small breach can lead to big damages
–

•

Agility v. United States (Feb. 2017, Federal Circuit)

Sometimes get anticipatory profits.

Sword & Shield: Can use breach as both offensive avenue for recovery and defensively to shield
company from Govt’s allegations of noncompliance.
–
–

Prior Material Breach Doctrine: Laguna Constr. Co. v. Carter, 828 F.3d 1364 (Fed. Cir. 2016)
Does continuing performance after breach “waive” the “materiality” of the breach?
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Disputes, Step #2: REAs vs. CDA Claims

Crowell & Moring | 163

Government Claims:
De-scope, Terminations, Costs,
TINA, and Labor Mapping
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Deductive Changes (De-scope)
•

Deductive change (“de-scope” by deleting work). Permissible if “in the general
scope of the contract”
–

•

Produces a downward equitable adjustment to the extent of the savings to the
contractor due to the deletion
–
–
–

•

Similar to a partial Termination for Convenience.

Generally priced based on how much the deleted work “would have cost” (or “anticipated cost” approach)
But if the de-scoped work is “severable” (e.g., FFP CLIN), then boards typically use an “as-bid” approach
(similar to T4C methodology)
Government has burden to prove its entitlement to an equitable adjustment

Considerations:
–
–

Would the deleted work have been profitable?
Potential downstream performance impacts of the work deleted
(e.g., subcontract pricing and supplier chain complications)

Crowell & Moring | 165

Termination for Default
• Considerations
–
–
–
–
–
–

No recovery for unaccepted work
Return progress, partial, or advance payments
Liquidated damages
Reprocurement costs
Other rights and remedies provided by law or contract
SAM record: reputation damage (past performance, possible debarment)

• Importance of timely appeal
– Elham Ahmadi Const. Co., ASBCA No. 61031, Sept. 21, 2017
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Cost Disallowance (FAR 31)
• Determining allowability

• Allowable; Reasonable; Allocable; Consistent
• Must substantiate costs
• Applicability

• FP/FPI; Cost-reimbursable; Mods (cost analysis/TINA/cost
determination/negotiation)
• Generally not FFP/T&M
• Expressly Unallowable Costs

• Common unallowable costs
• Annual audit of indirect “incurred cost submission” (ICS)
• Penalties for charging expressly unallowable costs (double damages) or
agreed to be unallowable costs (treble damages)
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TINA & Defective Pricing
• When Does “Truthful Cost or Pricing Data” (TINA) Apply?
• Applies to contracts, subcontracts, and modifications over $2M.
• Excludes “commercial items” and “price competition.”
• What Does TINA Require?
• (1) Disclosure and (2) Certification of all “Cost or Pricing Data”
• Def: “Cost/Pricing Data” = “All facts…as of the date of price agreement.”
• Doesn’t include pure estimates and judgments.
• Includes all facts that underlie those estimates/judgments. Salaries, subcontracts, price quotes, labor
curves, union agreements, etc.
• Gov’t Enforcement of TINA Violation = “Defective Pricing” Claim
• “Defective Pricing” (FAR 52.215-10, 11, 12, 13) – Essentially a Cost Disallowance.
• Fraud Referral
• Even If TINA Doesn’t Apply, Gov’t May Demand All “Uncertified” Cost/Pricing Data
• Can disallow costs based on FAR 31
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Labor Mapping: What is Required?
•

FAR 52.232-7(a)(3) (T&M Clause): Invoices “will not be paid” for “employees
that do not meet the qualifications”

•

Most T&M Contracts contain “Labor Category” descriptions:

•

•

Narrative summary of what tasks the employee will perform.

•

Typically education & experience requirements. Example:
•

“IT Specialist, Junior, requires B.A. and 2 years of relevant
experience.

•

“IT Specialist, Senior, requires M.A., 3 years of relevant experience,
and total of 6 years work experience.”

•

Potential “substitutions” of experience for education.

Ambiguities:
•

Who decides the relevance of “relevant” experience?

•

Does “work experience” includes paid internships? Unpaid?
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Labor Mapping: Enforcement…And Tips
•

•

Gov’t Enforcement of Noncompliance:

•

Cost disallowance for 100% of employee billings (every penny, i.e., complete forfeiture)

•

Fraud Referral

But Contractors Can Try to Negotiate Reasonable Settlements
•

•

E.g., “Re-mapping” noncompliant employees to similar, cheaper labor categories that they would have been qualified for…..then offer to refund
the delta to the Gov’t.

Tips to Avoid Labor Mapping Audits & Disallowances:
•

Bill employees/subcontractors for a labor that are supported by résumés.
•

•

Seek advance, written authorization from the CO if you wish to place/bill employees to labor categories that they are arguably unqualified for
(based on their résumés).
•

•

Gov’t only cares about objective résumés. Subjective impressions (e.g., interviews) don’t matter.

Must be in writing. Approval must come from the Contracting Officer.

Challenge the Govt’s allegations early, often, and with the best/correct legal arguments.
•

Never make “close enough” arguments that the Gov’t will use as admissions against you.
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Final Step: Litigating Claims
When Contract Performance Disputes
Need to Be Escalated
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Submitting “Claim” to Contracting Officer
• Jurisdictional Requirements for a “Claim” under the CDA:
• A Written demand
• Submitted to the Contracting Officer
• Seeking as a matter of right
• Payment in a “Sum Certain” (specific amount)
• Adjustment/interpretation of Contract Terms (e.g., extending schedule)
• Other non-monetary relief (e.g., CPAR ratings)
• Certification if over $100K (must quote FAR 52.233-1 verbatim)
• Signature must be wet or e-signed (unique). Cannot be typed.
• Submitted with 6 years of when the “claim accrued”……
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Statute of Limitations / Claims Accrual
• Claims must be submitted “within 6 years after the accrual of a claim.”
(CDA § 7103(a)(4)(A)).
– SOL is a double-edged sword. Strict enforcement is helpful to bar untimely Govt
claims (e.g., cost disallowances, defective pricing).
– But if your company has an Equitable Adjustment that you are attempting to
negotiate with the Govt, the SOL can bar your claim if you aren’t vigilant.
– Must: (1) ascertain date of “accrual,” and (2) keep an eye on the calendar.

• Ascertaining the moment of “accrual” is tricky and subject to constantly
changing case law.
– Kellogg Brown & Root Servs., Inc. v. Murphy, 823 F.3d 622 (Fed. Cir. 2016) (“some
injury” vs. “sum certain”).
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“Appealing” Final Decision to Court/Board
• Next Steps – TIMELY Appeal:
• Contracting Officer’s Final Decision (within 60 days of Claim, or 1 extension)
• “Appeal” of the CO’s Final Decision:
o Within 90 days – to Board of Contract Appeals (ASBCA or CBCA)
o Within 12 months – to U.S. Court of Federal Claims
o Appeal “Deemed Denial” if Gov’t fails to timely issue Final Decision
• Practice Pointers:
• Many cases get dismissed on “jurisdictional” grounds (e.g., deadlines, previous slide, etc.)
• Once in litigation, you are limited to the “operative facts” of the original claim.
o To make new allegations based on related facts, new/additional claim(s) are required.
• Parties can raise defenses (e.g., release, prior breach, notice, authority, waiver, illusory/void)
• If you appeal pro se, make sure the company’s representative meets the ASBCA/CBCA rules.
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The Boards vs. Court
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