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DCAA Update
Incurred Cost Audits
•
•

•

DCAA expects to finish 2016 and 2017 incurred cost audits by mid-2019
Independent Private Auditor (IPA) Initiative
– Recently awarded 26 task orders to four firms
• For contractors with a fiscal year ending in August
– Next round of awards expected in June
• For contractors with a fiscal year ending in December
DCAA’s next focus?
– Business systems (Feb 2019 GAO Report)
– Defective pricing
– Forward pricing
– Post-award
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DCAA Update
Recent Guidance
•
•

•

DCAA MRD 18-PIC-005(R), Audit Alert on Tailoring Standard Audit Program Steps (Oct. 19, 2018)
– Reminder that current policy is “to tailor standard audit program steps based on the audit objectives and circumstances
of the specific assignment”
DCAA MRD 18-PSP-006(R), Audit Guidance on Revised Treatment of Incomplete or Inadequate Prime Contractor Cost or Price
Analyses (Nov. 27, 2018)
– Relates to forward pricing audits
– States that the audit team “should perform alternative procedures to establish a reasonable basis for the audit opinion” if
“the prime/higher-tier contractor has not completed the required cost or price analyses, or if the completed cost or price
analyses are inadequate”
– Further states that the audit team “should not classify the associated costs as unsupported unless…unable to obtain
sufficient appropriate evidence through performing alternative procedures”
DCAA MRD 19-PIC-001(R), Audit Guidance on Revised Policies and Procedures for Auditing Incurred Subcontract and InterOrganizational Transfer Costs (Jan. 11, 2019)
– Indicates that “[s]ubcontract assist audits will no longer be requested for the life of the subcontract”
– Explains that “auditors should not question subcontract costs based solely on deficiencies in the prime contractor’s
subcontract management process”
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Section 809 Panel
•
•
•

•

Volume 3 issued January 2019
Recommendations 71 through 73: Adoption of an Audit Professional Practice Guide
Professional Practice Guide (PPG)
– Developed by key stakeholders, including 809 Panel representatives, DCAA, DCMA, GAO, AICPA, and
industry
– Topics of discussion:
• Risk assessment
• Numeric materiality for ICS
– Section 803 of the 2018 NDAA
• Professional standards to address SOX requirements
Other recommendations – related to business systems
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Case Discussion
Tolliver Group, Inc. v. United States (Fed. Cl. Oct. 26, 2018)
•

Government’s MTD contractor’s lawsuit seeking reimbursement of legal costs incurred in defense of a False Claims
Act qui tam suit denied.

•

Contractor sufficiently pled the requirements for allowability.

•

Tolliver: Legal costs are allocable to the initial fixed-price, level of effort contract

•

Government: A modification changed the contract to firm-fixed-price, precluding any cost adjustments absent a
contract clause providing otherwise.

•

Court: Qui tam suit could only have been brought based on Tolliver’s work under the initial task order. The terms
and conditions under the initial contract remained in full force and effect, including FAR § 31.205-47.
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Case Discussion
Raytheon Co., ASBCA No. 57743 (Aug. 28, 2018)
•

Reconsideration denied.

•

Salaries of employees engaged in unallowable lobbying activities were “expressly unallowable” as “directly
associated costs.”
– Relevant FAR provision states that costs “directly associated with” lobbying activity are unallowable.
– Although salaries are not spelled out as “directly associated” costs, it is “obvious” that salary costs are
associated with unallowable lobbying costs.

•

Airplane lease costs are not expressly unallowable.
– While Raytheon previously agreed not to charge such costs to the government, Raytheon did not concede that
the costs were unallowable under the FAR.
– In any case, the government failed to pursue level 2 penalties earlier in the case, and cannot raise them now.
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Defective Pricing & False Claims Act
What are the Red Flags? And How Do You Respond?
• What the FCA & TINA Histories Tell Us
• When IG Agents & DCAA Auditors Show Up
• How Layered Burdens of Proof Work
• Where TINA & FCA Elements of Proof Overlap
• What Are the Procedural Traps
Coming Soon: Thomson Reuters Briefing Paper: Defective Pricing & the False
Claims Act, by Bodenheimer, McLaughlin & Crawford
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Commercial Pricing
2019 NDAA and DFARS Update
•

•

2019 NDAA
– Section 836: replaces “commercial item” with “commercial products” and “commercial
services”
DFARS Update
– Still no proposed rules for key FY 2017 NDAA provisions: commercial services (876), certain
comingled items (877), services provided by nontraditional contractors as commercial
items (878)
• Acquisition Finance-Pricing Team tasked with drafting proposed rules in March 2019
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Commercial Pricing
July 2018 GAO Report
•

•
•

Identified four interrelated factors that influenced how and whether DoD determines if an item
is commercial and if its price is reasonable:
– Availability of marketplace information,
– Ability to obtain contractor data,
– Extent of modifications to an item,
– Reliability of prior commercial item determinations.
Found that the Commercial Item Group’s effort to create a publicly available database to
centralize commercial item determination across DoD is incomplete
Recommended that DoD develop a strategy for how information related to commerciality and
price reasonableness determinations should be shared across the department
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