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From the Section Chair
By Megan A. Rowe

Megan A. Rowe

I

am pleased to report that our
new bar association, the
California Lawyers Association
(“CLA”), is off to a wonderful start!
The CLA leadership has been working hard to spread the word about
the CLA and the transition away from
the State Bar of California. CLA has
begun its marketing campaign to
reach California lawyers, the State
and Federal judicial bench, and the
American Bar Association. However,

The Litigation Section, among
even though CLA was formed January
many other Sections, has been help1st of this year, many still do not know
ing with the CLA transition and also
about our new bar association. CLA is
continuing to do business as normal.
a member-driven organization dediThe Litigation Section and the
cated to advancing California attorCalifornia Women Lawyers held the
neys in their legal profession. Please
So, You Want to be A Judge?™
do your part by spreading the
word about CLA! CLA’s website
(Continued on Page 48)
(calawyers.org) is a good resource of
helpful information about the CLA,
the Sections’ news and events, as well
California Litigation Vol. 31 • No. 1 • 2018
an online catalog of MCLE programs.
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MARK YOUR 2018 CALENDAR NOW
Learn from the Best!
Trial Lawyer Hall of Fame Webinars!
This summer, earn MCLE credits at your leisure by
watching these Litigation Section on-demand webinars. Each of these webinars features top trial
lawyers inducted into the Trial Lawyer Hall of Fame.

Litigation Section Trial Lawyer Hall of Fame Series:
Direct and Cross Examination
1.25 Participatory MCLE Credits
The Litigation Section’s Trial Lawyer Hall of
Fame member “e. bob” Wallach, trial lawyer
Daniel J. Callahan, winner of the largest jury verdict in Orange County history, and Orange
County Superior Court Judge James Di Cesare,
share their thoughts and practical advice on
direct and cross-examination.
Learn more and sign up at bit.ly/TLHOFexam.

Litigation Section Trial Lawyer Hall of Fame Series:
Storytelling at Trial
1.5 Participatory MCLE Credits
The Litigation Section’s Trial Lawyer Hall of
Fame member Morgan Chu will explain how to
win at trial by telling a compelling story so the
jury will understand your case and return a verdict for your client.
Learn more and sign up at bit.ly/TLHOFstory.
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Winning the Big Trial
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The Litigation Section’s Trial Lawyer Hall of
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Daralyn Durie, and Thomas Greene to discuss
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trial wins.
Learn more and sign up at bit.ly/TLHOFbigtrial.

Editor’s Foreword:
Spring into Summer
By Benjamin G. Shatz, Editor-in-Chief

Benjamin G. Shatz

F

or the past 30 years, the
Litigation Section’s premiere
publication has been this
journal, California Litigation, which has
published three issues a year, Spring,
Summer, and Fall (sometimes slipping
into Winter.) You are now reading the
Spring 2018 issue, even though it is
now Summer 2018. This may trouble
you. Allow me to explain.
To begin, as a child growing up in
perennially sunny Southern California,
I never really understood “seasons.”
Despite having heard of Princess Summerfall Winterspring, it was not until

college that I came to concretely recognize seasons—and that was solely
because classes were scheduled on a
quarter system.
Not buying it? Ok, look, we fell
behind schedule a bit, starting last year
when the Bar and the Sections
divorced, giving rise to the CLA.
Despite the administrative and technical challenges and hassles posed, you
the reader deserve great content—not
excuses. All we can say is that we will
try to get back on track, and even
attempt to publish twice more this
year.
Speaking of great content, here’s
what’s in store in the ensuing pages.
(Litigation pun; sorry.) First, a trio of
appellate luminaries—Don Willenburg,
Gary Watt and John Taylor—kicks
things off with an article about People
v. Sanchez. If you’re not familiar with
Sanchez already, you really need to
read this article. Next Jan Frankel
Schau explores the value of pre-litigation mediation.
Turning to legal aspects of pressing
social issues, Laura Foggan and
Michael Huggins cover emerging insurance coverage issues arising from
America’s opioid epidemic. Then Thomas Madruga addresses police officers
on trial.
Branching into overlapping realms
of litigation and history, Peter Afrasiabi
provides some lessons on judicial disqualification from the Harry Bridges

Cold War trials. Marc Alexander reviews
American Prophet, a biography of Louis
Brandeis (not Joseph Smith!) by Jeffrey
Rosen. The illustration on page 37 of
Brandeis’s autograph is from Marc’s
personal collection of famous legal John
Hancocks—a truly essential must-have
for any American lawyer-philographer.
To help plan your next vacation
across the pond, allow Larry Biegel to
entice you with his Lawyer’s Love Affair
with a Week In Legal London (the WILL
program). Everyone who goes on one
of these trips really does love it. Will
you sign up for WILL 2019? We hope
you will!
We close with another great submission from legal historian James
Attridge. You certainly read Yick Wo v.
Hopkins in law school. But you probably never gave serious thought to the
life and litigation of this regular Joe who
stood up to make America what
America should be. James will set you
straight, and makes a worthwhile proposal as well. (He also mentions that
there are no known records of Yick Wo’s
signature. Sorry, Marc!)
Benjamin G. Shatz, Editor-in-Chief of
this journal, is a certified Specialist in
Appellate Law and Co-chairs the
Appellate Practice Group of Manatt,
Phelps & Phillips, LLP, in Los Angeles.
BShatz@Manatt.com.
California Litigation Vol. 31 • No. 1 • 2018
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People v. Sanchez,
Hearsay, and Expert Testimony

By Don Willenburg, Gary A. Watt, and John A. Taylor, Jr.

Don Willenburg

A

Gary A. Watt

recent California Supreme Court
decision in a criminal case “clarified”
the rules regarding hearsay and
expert witness testimony, and is making
waves in civil practice. People v. Sanchez
(2016) 63 Cal.4th 665 involved a gang expert,
but its holding and rationale apply across the
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John A. Taylor, Jr.

board to expert testimony generally. What
counsel does not know about Sanchez
could gut the testimony of an expert witness—and lose a case.

California Litigation Vol. 31 • No. 1 • 2018

— How Sanchez “Clarified”—
Expert Witnesses and Hearsay
Experts can base their opinions on matters
“whether or not admissible,” including
hearsay. (Evid. Code, § 801.) And experts
have to explain their reasoning, or else their
opinions will be ineffectual or even inadmissible. (E.g., Jennings v. Palomar Pomerado
Health Systems, Inc. (2003) 114 Cal.App.4th
1108, 1120-1121.) Before Sanchez, courts
regularly allowed experts to recount any and
all hearsay bases for their opinions, accompanied by a limiting instruction to the jury that
hearsay evidence relied on by the expert
“ ‘should not be considered for [its] truth.’ ”
(Sanchez, supra, 63 Cal.4th at p. 670.) “We’ll
get it in through our expert” has been a common refrain for lawyers facing hearsay problems with a critical piece of evidence.
No more. When it comes to case-specific
facts, Sanchez recognized the logical fallacy
of such a limiting instruction. “When an
expert relies on hearsay to provide case-specific facts, considers the statements as true,
and relates them to the jury as a reliable basis
for the expert’s opinion, it cannot logically be
asserted that the hearsay content is not
offered for its truth.” (Sanchez, supra, 63
Cal.4th at p. 682.) “[H]earsay ... problems cannot be avoided by giving a limiting instruction
that such testimony should not be considered
for its truth. If an expert testifies to case-specific out-of-court statements to explain the
bases for his opinion, those statements are
necessarily considered by the jury for their
truth, thus rendering them hearsay.” (Id. at p.
684.) “[T]he validity of [the expert’s] opinion
ultimately turn[s] on the truth” of the hearsay
statement. “If the hearsay that the expert
relies on and treats as true is not true, an
important basis for the opinion is lacking.”
(Id. at pp. 682-683.)

Justice Brian Hoffstadt has likened this
insight to an “Emperor’s New Clothes”
moment: “[T]he California Supreme Court in
Sanchez held that case-specific facts forming the basis for an expert’s opinion are, in
fact, admitted for their truth.” (Hoffstadt,
Tailoring the Emperor’s New Clothes, Daily
J. (Aug. 14, 2017.)
Sanchez distinguished “background information” from “case-specific facts.” (Sanchez,
supra, 63 Cal.4th at p. 676.) “Background”
hearsay testimony remains acceptable. (Id.
at pp. 676, 685.) “[E]xperts may relate information acquired through their training
and experience, even though that information may have been derived from conversations with others, lectures, study of learned
treatises, etc.” (Id. at p. 675, emphasis
added.) The Court illustrated with a quoteworthy example: “A physician is not required
to personally replicate all medical experiments dating back to the time of Galen in
order to relate generally accepted medical
knowledge that will assist the jury in deciding
the case at hand.” (Ibid.) This is apparently a
rule born more of practical necessity than of
any statutory or doctrinal hearsay exception.
(No one knows that Caesar conquered Gaul,
or that Napoleon died on Elba, except via
hearsay.)
But “case-specific” facts are different.
While “[a]t common law, the treatment of an
expert’s testimony as to general background
information and case-specific hearsay differed significantly ... the line between the
two has now become blurred.” (Sanchez,
supra, 63 Cal.4th at p. 678.) Courts had
come to allow some case-specific hearsay,
while giving a limiting instruction to the jury
that it is not to be considered “for its truth.”
Sanchez held that “this paradigm is no
longer tenable because an expert’s testimony
regarding the basis for an opinion must be
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considered for its truth.” (Id. at p. 679.)
“Indeed, the jury here was given a standard
instruction that it ‘must decide whether information on which the expert relied was true
and accurate.’ ([CALJIC] No. 332 [Expert
Witness Testimony].) Without independent
competent proof of those case-specific facts,
the jury simply had no basis from which to
draw such a conclusion.” (Id. at p. 684.)
Thus, Sanchez established the following
rule: “When any expert relates to the jury
case-specific out-of-court statements, and
treats the content of those statements as
true ... the statements are hearsay. It cannot
logically be maintained that the statements
are not being admitted for their truth.”
(Sanchez, supra, 63 Cal.4th at p. 686.) After
Sanchez, an expert can no longer “relate as
true case-specific facts asserted in hearsay
statements, unless they are independently
proven by competent evidence or are covered by a hearsay exception.” (Ibid., emphases added.)
Sanchez helpfully explained the role
hearsay still plays in expert testimony. “Any
expert may still rely on hearsay in forming an
opinion, and may tell the jury in general
terms that he did so.” (Sanchez, supra, 63
Cal.4th at pp. 685-686.) The key distinction is
“between allowing an expert to describe the
type or source of the matter relied upon as
opposed to presenting, as fact, case-specific
hearsay that does not otherwise fall under a
statutory exception.” (Id. at p. 686.)

— Practical Issues —
Arising From Sanchez
In application, it may not always be clear
what facts are mere background and what
facts are case-specific for expert testimony
purposes. In Sanchez, the witness was an
expert on criminal street gangs. (Sanchez,
supra, 63 Cal.4th at p. 671.) As is (or was)

6

apparently a widespread practice among
such experts, his opinion that the crime at
issue was for the benefit of a gang was based
in part on “STEP notices” (warnings given
by police to individuals reported to have

‘

It is important to

anticipate and resolve

Sanchez issues during

discovery, because often an

expert’s testimony is crucial
to a case, and an expert

opinion that is not based on

’

any admissible evidence
can be disregarded...

associated with known gang members), and
“FI” cards (officers’ written record of contacts with an individual). (Id. at p. 672.) The
Court held that “the gang expert testified to
case-specific facts based upon out-of-court

statements” and therefore was improperly
“reciting hearsay.” (Id. at p. 685.)
In other contexts the background/ casespecific distinction may not be so clear. In a
products liability case, for example, what a
defendant “should have known” about risks
at some time in the past is typically
addressed by experts based on what was
known generally in the industry at the time.
Is such “general industry knowledge” a
mere background fact, or does it involve a
case-specific fact about this defendant
Other practical questions likely to arise in
civil cases include the following hearsay
issues:
• In a case involving physical injury, a
medical expert can rely on hospital or other
medical records authored by someone else,
but absent a cure for hearsay problems, can
the expert testify about the content of those
records?
• In the same kind of case, can a forensic
economist offer opinions and forecasts
based on a report authored by a life care
planner, that in turn was based on statements made by a doctor? (See David v.
Hernandez (2017) 13 Cal.App.5th 692, 704
[issue waived by failure to object].)
• Real estate valuation experts commonly
rely on “comparable” sales information,
gleaned from listing prices and other
records that are compiled by others. If they
do not personally visit the properties or are
not involved in the comparable transaction,
is their testimony about comparable sales
inadmissible under Sanchez, or are comparable sales noncase-specific facts the expert
can relate to the jury?
It is important to anticipate and resolve
Sanchez issues during discovery, because
often an expert’s testimony is crucial to a
case, and an expert opinion that is not
based on any admissible evidence can be

disregarded. (E.g., Garibay v. Hemmat
(2008) 161 Cal.App.4th 735, 737, 742
[rejecting medical expert witness’s opinion
where the records relied on were not admitted in evidence, because “there were no
facts before the court on which the expert
medical witness could rely to form his opinion,” so the witness’s testimony “had no evidentiary basis,” and “no evidentiary value”].)
“[W]hen the proposed expert testimony
rests on an assumption without any support
in the trial evidence, the court does abuse
its discretion in admitting it. Such testimony
has little or no probative value, bears the
potential to mislead the jury into accepting
the unsupported assumption and drawing
from it unwarranted conclusions, and thus
cannot significantly ‘help the trier of fact
evaluate the issues it must decide.’ ”
(People v. Moore (2011) 51 Cal.4th 386,
406.) So an attorney should stipulate
regarding the materials on which the expert
relied, get the authors of the documents to
testify, or face exclusion of the evidence.
Sanchez itself identified two ways to satisfy the “new” rule. First, if the evidence has
already come in independently under an
exception to the hearsay rule, the expert
can testify about it. (Sanchez, supra, 63
Cal.4th at pp. 685-686.) Second, a method
more generally within the control of counsel, is to ask hypothetical questions. (Id. at
p. 684.) “[T]he evidence can be admitted
through an appropriate witness and the
expert may assume its truth in a properly
worded hypothetical question in the traditional manner.” (Ibid.) However, it is
improper, and perhaps even sanctionably
unethical, “to ask an expert witness a hypothetical question which assumes facts not in
evidence or assumes ... facts inconsistent
with those in evidence.” (Am-Cal Invest.
Co. v. Sharlyn Estates, Inc. (1967) 255
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Cal.App.2d 526, 544.) And of course, the
hypothetical question’s answer is only as
good as the evidence that ultimately gets
in—so curing the hearsay problem is still
critical.”

— Three Comparisons —
Three sets of decisions illustrate what
Sanchez does and does not prohibit.

— Ident-A-Drug —
Both People v. Stamps (2016) 3 Cal.
App.5th 988 and People v. Mooring (2017)
15 Cal.App.5th 928 were unlawful drug possession cases decided by the First District.
Both involved the same expert who relied
on the same “Ident-a-Drug” website to identify seized pills as illegal based on their
shape, color, and markings. (Stamps, at p.
992; Mooring, at pp. 933-934.)
Stamps rejected the expert’s testimony
as case-specific hearsay under Sanchez,
and also as generally unreliable because the
Internet “ ‘is inherently untrustworthy.’ ”
(Stamps, supra, at pp. 996-997, citation
omitted.) But by the time of trial in
Mooring, the prosecution had developed a
better strategy, leading to the opposite
result on appeal. The prosecution argued
that the “Ident-a-Drug” website fell under
the “published compilation” exception to
the hearsay rule. (Mooring, supra, 15
Cal.App.5th at p. 937.) “Evidence of a statement, other than an opinion, contained in a
tabulation, list, directory, register, or other
published compilation is not made inadmissible by the hearsay rule if the compilation
is generally used and relied upon as accurate in the course of a business as defined
in [Evidence Code] Section 1270.” (Evid.
Code, § 1340.) In Mooring, the criminalist
testified as to the factual basis for this compilation exception, explaining that the site
was available to law enforcement only, that
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special expertise was required to use it, and
that she and other criminalists regularly
relied on it. (Mooring, at pp. 938-941.)
Stamps had not considered “whether a published drug reference guide accessible
through a subscription Internet service is a
published compilation within the meaning of
Evidence Code section 1340.” (Id. at p. 940.)

‘

What you don’t know
about Sanchez

could sink your otherwise
carefully prepared case.

And what you do know

about Sanchez can be used

’

to sink your less-informed
opponent’s case

Presumably there are many similar “published compilations” in other fields on which
experts may rely, and the contents of which

they can relate even under Sanchez. The
more general lesson from Mooring and
Stamps is that an attorney must be intimately familiar with the Evidence Code and other
statutory hearsay exceptions. If a hearsay
exception applies, the expert is free to relate
case-specific facts to the jury without the
need to independently prove them.

— Gang Experts Rejected, —
and Accepted
A second comparison of decisions illustrating what Sanchez does and does not prohibit arises in the same context as Sanchez:
the use of police reports written by someone
other than the testifying expert to establish
gang ativity.
Predictably, most decisions in this area follow Sanchez, with the result of excluding
expert testimony regarding the content of
police reports and related materials. (E.g.,
People v. Martinez (2018) 19 Cal.App.5th
853, 858 [“The People concede Sanchez was
violated by Officer Chinnis’s [expert] testimony”]; People v. Pettie (2017) 16 Cal.App.5th
23, 63 [“This evidence is indistinguishable
from the type of expert testimony found to
be inadmissible in Sanchez”]; People v.
Lara (2017) 9 Cal.App.5th 296, 337 [expert
“testified from police reports generated by
other officers during official investigations of
completed crimes”]; People v. Ochoa (2017)
7 Cal.App.5th 575, 589 [“[W]hen Corporal
Kindorf testified various persons admitted to
being members of the [gang], he related
hearsay to prove case-specific facts. Under
Sanchez, in the absence of a valid exception,
the testimony was inadmissible as a matter
of state hearsay law,” but the error was
harmless in light of other evidence of a “pattern of criminal gang activity.”].)
At least one other reported decision, however, has been more lenient toward a gang

expert’s testimony. People v. Meraz (2016) 6
Cal.App.5th 1162, 1175, review granted
March 22, 2017, S239442, allowed testimony
about one gang, its rivalry with another, and
its pattern of criminal activity, reasoning that
even if it were based on hearsay sources like
gang members and gang officers, “nothing in
the record suggests [the expert] obtained
any of this information ‘primarily to memorialize facts relating to past criminal activity,
which could be used like trial testimony.’ ”
(Quoting Sanchez, supra, 63 Cal.4th at p.
689.) The court also distinguished the expert’s case-specific testimony from similar
testimony in Sanchez: “[U]nlike the hearsay
documents in Sanchez, [the expert’s] testimony was not barred under state or federal
law because [he] was present during these
contacts, had personal knowledge of the
facts, and was subject to cross-examination
at trial.” (Meraz, at p. 1176; cf. People v.
Huynh (2018) 19 Cal.App.5th 680, 698 [no
prejudicial error where detective personally
familiar with defendant].) The Supreme
Court granted review in Meraz on other
issues, and “the opinion ... remains precedential. (See Cal. Rules of Court, rule
8.1115(e)(3).)” (3/22/17 Order, Docket
(Register of Actions).)

— Sexually Violent —
Predator Cases
Both People v. Roa (2017) 11 Cal.App.5th
428, 446 and People v. Burroughs (2016) 6
Cal.App.5th 378, 408 involved evidence
about “qualifying offenses” that was not within the personal knowledge of the testifying
expert. In Burroughs, this meant the testimony was inadmissible: “In this case, the
People’s experts related extensive and casespecific facts they gleaned from documents
such as police reports, probation reports, and
hospital records. The sole reason the trial
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court gave for admitting this testimony was
that it served as the basis of their opinions.
Under Sanchez, admission of expert testimony about case-specific facts was error—
unless the documentary evidence the
experts relied upon was independently
admissible.” (Burroughs, at p. 407, footnote
omitted.)
In Roa, by contrast, “the facts underlying
Roa’s qualifying offenses were independently proven by documentary evidence such as
preliminary hearing transcripts and probation and sentencing reports .... Because the
facts were independently proven, the
experts were permitted to relate those facts
to the jury as the basis for their opinions.”
(Roa, supra, 11 Cal.App.5th at p. 450, citing
Sanchez, supra, 63 Cal.4th at p. 684.)

Testimony, § 4:33, p. 355.)
But Sanchez may limit that broad scope.
In People v. Malik (2017) 16 Cal.App.5th
587, 597, case-specific hearsay was introduced “through cross-examination of the
defense expert,” who for impeachment purposes was “asked whether she considered
that information in forming her conclusion
defendant suffered from PTSD.” The court
held that “this case arguably represents the
flip side of Sanchez,” and concluded that
“the reasoning of Sanchez applies equally in
these circumstances.” (Id. at pp. 597-598.)
The court ultimately found the error harmless, however, because the issue in the case
was credibility, not defendant’s PTSD diagnosis. (Id. at pp. 598-600.)

A Final Thought — Sanchez May
— Also Bar Cross-Examination —
Using Case-Specific Hearsay

What you don’t know about Sanchez
could sink your otherwise carefully prepared
case. And what you do know about Sanchez
can be used to sink your less-informed
opponent’s case. In any event, when armed
with an intimate understanding of Sanchez,
you’ll be better attuned to the new demands
this “clarification” of expert witness law
imposes, and be prepared to deal with those
demands in your cases.

Generally, “a witness testifying as an
expert ... may be fully cross-examined as
to ... the matter upon which his or her opinion is based and the reasons for his or her
opinion” (Evid. Code, § 721, subd. (a)), and
“[t]he scope of cross-examination of an
expert witness is especially broad,” including even “[e]vidence that is inadmissible on
direct examination” (People v. Gonzales
(2011) 51 Cal.4th 894, 923). As one treatise
explains, while “an expert who relies on
inadmissible hearsay in forming an opinion
may be precluded from testifying on direct
examination as to the details,” on crossexamination “a broader range of evidence
may be used and ... the witness can be
examined on the details of otherwise inadmissible evidence.” (Simons, Cal. Evidence
Manual (2018) Expert and Other Opinion
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— Conclusion —

Don Willenburg chairs Gordon & Rees’s
Appellate Practice Group and the amicus
briefs committee of the Association of Defense
Counsel for Northern California & Nevada.
Gary A. Watt chairs Hanson Bridgett’s
Appellate Practice, and is a California State
Bar Certified Appellate Specialist.
gwatt@hansonbridgett.com. Blog posts at
www.appellateinsight.com. John A. Taylor,
Jr., is a partner at Horvitz & Levy LLP, and
vice-president of the California Academy of
Appellate Lawyers.

The Value Of Pre-Litigation
Mediation:
What Every California Lawer Should Know
By Jan Frankel Schau

Jan Frankel Schau

I

n its infancy, mediation was not well
understood. While some attorneys
viewed it as a sign of weakness to recommend an early mediation, others shied
away from it because they believed that

mediation would allow for “free discovery” of
the most pressing evidence in the case. As
the process matured, that concept largely
California Litigation Vol. 31 • No. 1 • 2018
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disappeared and today most attorneys agree
to mediate because they are truly interested
in achieving a settlement. And, indeed, while

‘

If pre-litigation mediation

fails, counsel may at least

have developed a rapport with
each other. Both sides will

have made a good faith effort

’

to resolve the case without

any scorched earth tactics.

the great majority of mediations result in a
resolution of the dispute, the settlement
often occurs after the parties have spent a
lot of money on discovery, motion practice,
and other litigation costs. Until there is significant formal discovery and until the key
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legal claims have been tested through
motion practice in court, many attorneys
believe that the true settlement value of
their case can’t be determined.
This article argues that conducting a
mediation before the suit is even filed is a
very good idea. Yes, a mediation that occurs
so early in the game may give the parties a
“free look” at their adversaries’ cases if there
is no settlement. But it also could result in a
settlement that avoids the cost, time, and
aggravation that comes with preparing for
and conducting a trial. Furthermore, even if
the dispute does not settle at an early mediation, the parties may spend less time and
money in the course of litigation because of
the insight gained from the early mediation.
Consider the following scenario: Four
young women complain to an employment
lawyer about being terminated from their
job at a health clinic within weeks of a heated meeting between staff and the new CEO
regarding policy changes that included
potential violations of patient’s rights to privacy, billing discrepancies, and paying kickbacks to pharmaceutical companies and
then overcharging patients for discounted
pharmaceuticals. The lawyer decides to take
the case and sends notice to the clinic with a
demand for payment of damages of $100,000
each, together with a draft complaint to be
filed within 30 days. After the clinic’s lawyer
tells the chairman of the board what it will
cost to defend the case, even if the clinic
wins at trial, the chairman agrees that an
attempt at early resolution through mediation should occur before litigation is filed, in
the hope that the costs of litigation, the
potential disruption to the business, and the
publicity of an unwanted lawsuit could be
avoided.

Should the plaintiffs’ lawyer accept the
defendant’s offer to mediate at this early
stage? Here are ten reasons for considering
pre-litigation mediation.

— Reason 1 —
By engaging in early mediation, the parties will quickly learn what discovery is
needed to prove or defend the case if it
doesn’t settle. They may learn, through
briefs and arguments throughout the day,
what evidence their adversaries are relying
on to substantiate their claims or defenses. If
there are witness statements, for example,
there will be a clear discovery outline by the
end of the day if the matter doesn’t resolve.

— Reason 2 —
In addition to an outline of the documents
and witnesses each party will need, they will
have gained valuable insight into their opponents’ theories and the legal defenses. Is
there a case on point that they think will
support summary judgment? Is the defendant claiming that the plaintiffs had performance issues that justified termination? Do
the plaintiffs have evidence of a statement
by the CEO expressing a bias against
women?

— Reason 3 —
The parties will be able to take advantage
of an experienced neutral who, if asked, can
offer an early evaluation of the strengths and
weaknesses of the case as well as a reasonable range of its value. If the neutral concludes after several hours with the parties
that two of the plaintiffs will likely lose or
win only minimal damages, and the other
two may, indeed, have cases with a value of
$50-$100,000, that may inform the approach
to settlement or to litigation for both sides.

— Reason 4 —
Lawyers are sometimes blinded by “advocacy bias,” falling in love with the facts and
their case theories. A lawyer may genuinely
sympathize with the client, making it a chal-

‘

The State Bar Rules

of Civility require
that an attorney

discuss with both clients
and opposing counsel

’

the possibility of mediation
for settlement.

lenge to see the other side’s perspectives.
This phenomenon may be more prevalent in
cases where the lawyer has a stake in the
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outcome, such as a contingency fee or a
sliding scale fee based on success in the
ultimate outcome. Before the lawyer
advances significant costs, mediation can be
a useful window into the likely expected
return on investment.

‘

Clients usually

don’t want to take

the risk or spend the time
and money it will
take to win

their case at trial.

’

A mediator can help to clear the fog and
highlight weaknesses in a case, allowing
counsel to better gauge the chances of prevailing. This may include a frank, but confidential assessment of the credibility of the
clients and any witnesses present at the
mediation. If, for example, a client comes
across as genuine, articulate, and likeable,

14

the neutral will be able to convey that to
opposing counsel, even in the absence of a
joint session. If, however, the client is difficult to like or believe, the neutral may point
that out privately, so that the attorney can
assess whether these challenges can be overcome in the course of litigation or not.

— Reason 5 —
Preparing for a pre-litigation mediation
challenges both sides to adjust the timing in
their handling of the dispute. Ordinarily, the
evaluation of the case is a gradual process,
developing over months or years. But with
pre-litigation mediation, an attorney must
immediately evaluate both the strengths and
weaknesses of the case and the valuation of
damages before and during a mediation that
takes place before any formal discovery and
often before even a completed and thorough
internal investigation. In our hypothetical,
assume that the plaintiffs’ lawyer has done
that, and has set a reserve point at a collective $200,000. The matter does not settle at
the mediation, but the defendant’s last offer
is $150,000 (i.e., $50,000 for two of the four
Plaintiffs and $25,000 for each of the other
two). That information might cause the
plaintiffs’ lawyer to consider whether it is
worth pursuing the two cases with smaller
damages, or worth settling those two and
continuing to litigate the others.
On the flip side, the information gained by
the defendant in this hypothetical might lead
it to conclude that the parties are a mere
$50,000 away from settling four cases, and it
might persuade counsel to ask for more settlement authority rather than spend an
amount close to the “final” demand for settlement for costs and fees to litigate the four
cases while still subjecting the client to the
risk of loss.

— Reason 6 —

— Reason 8 —

If pre-litigation mediation fails, counsel
may at least have developed a rapport with
each other. Both sides will have made a
good faith effort to resolve the case without
any scorched earth tactics. At the same
time, each side will have had an opportunity
to fully discuss and evaluate the evidence
that they already have and the evidence
that they will need in order to re-evaluate
(or win) the case later. That discussion will
likely be chiefly with their own clients
throughout the mediation, but a good mediator will always bring the lawyers together
in the event that the case does not conclude in order to set out some discovery
tasks that may help to bring the parties
together on whatever issues are still in hot
dispute.

Clients usually don’t want to take the
risk or spend the time and money it will
take to win their case at trial. Mediation
can usually be scheduled within 30-60
days of the initial conversation suggesting
ADR as a means to resolve the dispute.
Within that 30-60 days, each side can
spend several hours exchanging or at least
gathering the critical evidence needed to
assess the case. Each side will also spend
several hours meeting with their clients,
preparing a mediation brief and, of course,
spend a day with a mediator and their
client in an effort to resolve the case. If
mediation is not pursued, during the same
30-60 days, the alternative would be to file
the lawsuit, spend several hours preparing
an answer to the lawsuit, and conduct
some preliminary discovery by way of a
set of form interrogatories, requests to
produce documents and perhaps the
depositions of the plaintiffs.
In our hypothetical, this means that
within that same period of time (the first
60 days of a claim), the defendant’s attorney would have filed four answers to the
four different complaints, taken four depositions, sent over four personnel files,
(which the lawyer would have thoroughly
reviewed) and probably propounded an
initial set of discovery as well as appeared
for an initial status conference in court.
During that same period, the plaintiffs’
attorney would have had to prepare the
four clients for depositions, review their
personnel files, answer form interrogatories and perhaps propound initial discovery. Generally, after the first exchanges of
discovery, neither party is in a better position to truly evaluate the case than they
would be without that preliminary discov-

— Reason 7 —
The State Bar Rules of Civility require
that an attorney discuss with both clients
and opposing counsel the possibility of
mediation or settlement. Section 13 of the
Rules, adopted in April 2007, but not codified by statute, states: “An attorney should
raise and explore with the client, and, if the
client consents, with opposing counsel, the
possibility of settlement and alternative dispute resolution in every case as soon as
possible and, when appropriate, during the
course of litigation.” The examples given in
Section 13 include a discussion of ADR “at
the outset of the relationship” and further
suggests that an attorney should consider
whether ADR would “adequately serve a
client’s interest and dispose of the controversy expeditiously and economically.”
Whether or not it is legally required, it is, in
fact, the civil way to approach legal conflict
according to our State Bar.
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ery. Meanwhile, the clients on both sides
may often become impatient at both the
delays and expenses that begin to take a
toll during litigation. This really does color
their attitudes towards settlement once one
is well into the litigation, the case is at issue
and the sunk costs of litigation have been
invested by each side.
While mediation may cost $5,000$10,000 a day (typically split 50/50), litigation during the same period is likely to cost
more than double that—and an attorney
will not be in a much better position to read
the road map that will be necessary to follow to achieve a better outcome for the
client later on.

— Reason 9 —
If the parties are worlds apart in their
damages evaluation, they will feel entirely
justified in litigating the case with zealous
advocacy. In the hypothetical, for example,
if it becomes clear that plaintiffs’ bottom
line is $200,000 for the four cases and
defendant, although it has the financial
means to withstand such a judgment, will
not pay more than a collective $40,000
(nuisance value only for each claim), both
sides will be completely justified spending
the necessary funds to prove their case.
They may not likely revisit mediation until
after a summary Judgment motion has
been filed, heard, or defeated, or a trial
date is imminent.

— Reason 10 —
Settling your case is the “end game”
regardless. Fewer than five percent of civil
cases go to trial in California. The rest all
get resolved, whether by dismissal, motion,
or settlement. Why fool yourselves and
your clients into believing that yours will be
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among those five percent of cases that go to
trial (and win)?
Imagine a scenario in which, within 60
days of being retained, and after spending
just a single day with a neutral and not filing
any pleadings nor taking or defending a single deposition or preparing or responding to
any formal discovery, you can achieve what
your clients engage you to achieve: a settlement of their conflict based on a rational,
thoughtful analysis of the odds of winning
and losing, a careful but informal review of
the evidence, and a civil negotiation conducted professionally, with a neutral expert facilitating the dialogue between the two sides.
Alternatively, imagine that you engage in
such an effort and find out that you don’t
have adequate information with which to
fully evaluate the claim. After early mediation, you will have a clear path for needed
discovery, a clear idea of the documents and
testimony needed to prove your case or
defenses, a neutral’s assessment of the credibility and reliability of the proposed evidence, and both a neutral’s reasoned opinion
and the other side’s evaluation as to the likely
outcome and range of damages. This is the
kind of civil practice envisioned by State Bar
leadership in 2007. It is also the kind of practice clients increasingly demand. It may not
always result in a settlement, but it will
always be a successful way to evaluate a case
before investing the time and expenses needed to get through litigation.
Jan Frankel Schau is a neutral with ADR
Services, Inc., and has been recognized by the
Daily Journal as a Top 50 neutral and is the
author of numerous articles as well as a book,
“View from the Middle of the Road: A Mediator’s
Perspective on Life, Conflict and Human
Interaction.”.

America’s Opioid Epidemic:
Emerging Issues of Insurance Coverage
Laura A. Foggan and Michael Lee Huggins

Laura A. Foggan

A

Michael Lee Huggins

merica’s opioid epidemic has
reached the courts. States and local
governments have filed suits
against pharmaceutical manufacturers and
distributors to recover expenses from

responding to the public’s opioid addiction,
allegedly caused by the pharmaceutical companies. Companies facing such suits have
California Litigation Vol. 31 • No. 1 • 2018
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‘

begun tendering claims to their insurance
carriers under commercial general liability
(CGL) policies, which has prompted high-

In sum, the issue of whether
a pharmaceutical comes

covered with respect to opioid
litigation may depend on

whether, under the forum

state's definition of occurrence,
the term “accident” is satisfied
if either the alleged act or

injury was unintentional,

’

or only if the alleged act
was unintentional.

profile coverage disputes, including in
California. Such coverage disputes have
included common issues regarding whether
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the relief sought is “for” or “because of”
bodily injury, whether the act or the injury
alleged must have been unintentional to
constitute an “occurrence,” and whether
the products exclusion in CGL policies
applies. The California Supreme Court this
year granted review of one such case, joining only a handful of states leading the discussion on such coverage issues.

— Relief sought “for” or —
“because of” bodily injury
One coverage issue that has arisen is
whether the action seeks relief “for” or
“because of” bodily injury. CGL policies
commonly define “bodily injury” as “bodily
injury, sickness or disease sustained by a
person, including death resulting from any
of these at any time.” Many policies cover
“all damages that the insured becomes
legally obligated to pay for bodily injury,” or
“because of bodily injury.” There are significant questions about what loss is at
stake in state and local government claims
seeking to recover costs associated with the
opioid epidemic. Do government public nuisance claims seek relief for purely economic
harm, or do they seek recovery “for” or
“because of” bodily injury?
Two opioid coverage cases have held that
the relief that the government plaintiff
sought (i.e., costs the government had
spent to address opioid addiction) constituted purely economic harm, and therefore,
was not covered under CGL policies that
provided coverage “for” or “because of”
bodily injury. In the first such case, Richie,
the government had stated in the underlying action against the pharmaceutical company that “the only monetary damages
asserted in this action are those that inure
to the state, alone. There are no monetary
damages sought in this action based on

damages suffered by individual West
Virginia citizens.” (Cincinnati Ins. Co. v.
Richie Enter. LLC (W.D.Ky. 2014) 2014
WL 3513211, at *4.) Therefore, the
Kentucky federal court concluded that
West Virginia was seeking to recover economic losses—not damages “because of”
bodily injury.
In a related
case, Anda I—
where West Virginia alleged that
the pharmaceutical company had
violated consum e r- p r o t e c t i o n
laws by “distributing controlled
substances without sufficient monitoring and controls,” including
by selling to pharmacies
“such
large quantities of
prescription drugs
that the number
of prescription
drugs in some
communities is far
greater than the
population could actually warrant”—a
Florida federal court followed Richie in
determining that the underlying action
sought “damages for the economic loss to
the state of West Virginia and not ‘for bodily
injury.’” (Travelers Prop. Cas. Co. of Am.
v. Anda, Inc. (S.D.Fla. 2015) 90 F.Supp.3d
1308, 1310-1314 [“Anda I”].) The court also
stated that “[a]ny reference to the drug
abuse and physical harm to West Virginia
citizens merely provides context explaining
the economic loss to the State.” (Id. at

pp. 1314-1315.)
The Seventh Circuit, however, reached a
contrary decision in H.D. Smith, where the
CGL policy covered damages that the
insured became legally obligated to pay
“because of” bodily injury, West Virginia
sought to recover costs it had spent “caring
for [the] injuries”
that “its citizens
suffered [from]
bodily injuries”
relating to opioid
addiction. The
Seventh Circuit
declined to draw a
distinction between a government’s claim for
costs spent to
address citizens’
opioid addiction
and an individual’s
claim to recover
costs resulting
from opioid addiction. Instead, the
court concluded
that such allegations created a
possibility of coverage, and therefore, gave rise to the insurer’s duty to
defend the pharmaceutical company in the
opioid suit. (Cincinnati Ins. Co. v.
H.D. Smith (7th Cir. 2016) 829 F.3d 771,
774-775.)
Accordingly, the issue of whether a pharmaceutical company may be covered under
a CGL policy concerning opioid litigation
may turn on whether the court determines
that the alleged harm constitutes purely
economic loss, or damages “for” or “because
of” bodily injury.
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— Unintentional act or injury —
Another coverage issue is whether there is
an “occurrence” under the policy. Most CGL
policies provide coverage for an “event” or
“occurrence,” typically defined as “an accident, including continuous or repeated exposure to substantially the same general harmful conditions.” (See e.g., Traveler’s Prop.
Cas. Co. of Am. v. Actavis, Inc. (2017) 16
Cal.App.5th 1026, review granted Feb. 21,
2018, S245867 [briefing deferred pending
Liberty Surplus Ins. Corp. v. Ledesma &
Meyer Constr. Co., S236765]; Liberty Mut.
Fire Ins. Co. v. JM Smith Corp. (4th Cir.
2015) 602 Fed. Appx. 115, 120.) Though the
definition of “accident” may vary, the term
generally refers to unintentional acts. States
are divided about what must have been unintentional—the injury, or the act that caused
the injury.
South Carolina may permit coverage if
either the act or injury was unintentional.
Under that state’s definition of “accident”—
“an effect which does not ordinarily follow
and cannot be reasonably anticipated from
the use of those means, an effect which the
actor did not intend to produce and cannot
be charged with the design of producing”—
the Fourth Circuit stated that either the act
or the injury must be unintentional to constitute an “accident.” (J.M. Smith, 602 Fed.
Appx. at p. 120.) And that court held that
claims that are “arguably based upon” intentional acts that resulted in legal violations
also constitute an “accident” if they were not
“natural and probable consequences that
would be reasonably anticipated.” (Id. at
p. 119.) Thus, in J.M. Smith, where the
pharmaceutical company allegedly failed to
implement “sufficient controls and systems
to identify and alert regulatory authorities to
suspicious prescription drug orders,” the
court held that the allegations created a pos-
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sibility of coverage that gave rise to the
insurer’s duty to defend under South
Carolina law. (Id. at pp. 120-121.)
Under California’s definition of “accident,”
by comparison, the Actavis court stated that
“a deliberate act is not an accident, even if
the injury is unintentional, unless the injury
was produced by an additional, unexpected,

‘

The opioid epidemic in

America has resulted in a

growing number of lawsuits
by governmental actors

’

against pharmaceutical
companies.

independent, and unforeseen happening.”
(16 Cal.App.5th at pp. 1038, 1043.) There
the pharmaceutical company allegedly
“engaged in ‘a common, sophisticated, and
highly deceptive marketing campaign’ aimed
at increasing sales of opioids and enhancing
corporate profits.” (Id. at p. 1040.) The Fifth

District Court of Appeal found that such allegations could “only describe deliberate,
intentional acts,” and that whether the pharmaceutical company “intended to cause
injury or mistakenly believed its conduct
would not or could not produce injury is
irrelevant to determining whether an insurable accident occurred.” (Id. at pp. 10401041.)
Additionally, the court concluded that
none of the alleged injuries—including the
flood of opioids into the American medical
market, the opioid epidemic, the resurgence
in heroin use, or the increased public healthcare costs resulting from long-term opioid
use—was an “additional, unexpected, independent, or unforeseen” event that would
support a duty to defend. (Id. at pp. 10411042.) Therefore, the Fifth District held that
there was no possibility of coverage under
the CGL policy that would give rise to the
insurer’s duty to defend. (Id. at p. 1043.)
The Supreme Court granted review of
Actavis in February 2018 and deferred briefing for disposition of related issues concerning what is an “occurrence” in Liberty
Surplus Ins. Corp. v. Ledesma & Meyer
Construction.
In sum, the issue of whether a pharmaceutical company is covered with respect to
opioid litigation may depend upon whether,
under the forum state’s definition of occurrence, the term “accident” is satisfied if
either the alleged act or injury was unintentional, or only if the alleged act was unintentional. The Supreme Court is poised to offer
guidance on this issue in Actavis, in which
review was granted and held pending disposition of the Ledesma case.

— Products exclusion —
CGL policies commonly include a provision, often referred to as a products exclu-

sion, that omits coverage for bodily injury
“arising out of,” or damage that “results
from,” the insured’s products. (Actavis, 16
Cal.App.5th at p. 1044; Travelers Prop.
Cas. Co. of Am. v. Anda, Inc. (11th Cir.
2016) 658 Fed. Appx. 955, 958 [“Anda II”].)
In Anda II, the Eleventh Circuit determined that under California law, the CGL
policy’s products exclusion barred coverage
for the underlying opioid claims because the
injuries alleged against the pharmaceutical
company “at the very minimum” had “a connection with” its products. (Anda II, 658
Fed. Appx. at p. 958.) There, the pharmaceutical company allegedly had “so flooded
the market with their products that West
Virginia suffers from an opioid epidemic,”
because of which the state had sustained
economic losses. (Id. at pp. 958-959.) In
applying the products exclusion, the court
relied on its prior holding that firearm companies were liable “for expenses incurred as
a result of gun violence in their communities” because the costs that the government
incurred as a result of gun violence “arise
out of” the use of firearms. (Id. at p. 959, citing Taurus Holdings, Inc. v. U.S. Fid. &
Guar. Co. (11th Cir. 2004) 367 F.3d 1252,
1252.) Because the injury “arose out of” or
“resulted from” the insured’s products, the
court concluded that there was no coverage
under the CGL policy’s products exclusion.
The Fifth District in Actavis concluded
that the CGL policy’s products exclusion—
which barred coverage for bodily injury that
“arises out of” or “results from” the pharmaceutical company’s products and any warranties or representations made with
respect to such products—applied to both
types of alleged harms: those concerning the
use of narcotics that the pharmaceutical
company had manufactured and those concerning the use of heroin that it had not

21

manufactured. (Actavis, 16 Cal.App.5th at
pp. 1044-46.) Reasoning that the phrase
“arising out of,” even in an exclusion, is construed broadly under California law, the
Actavis court stated that such alleged harms
met the “minimal causal connection or incidental relationship” required to qualify as
“arising out of” the pharmaceutical company’s warranties or representations that were
made “as part of this campaign to increase
the sales of highly addictive opioid
painkillers.” (Id. at pp. 1045-1046.)
Accordingly, the court determined that such
alleged harms were barred under the CGL
policy’s products exclusion.

— Coverage issues not yet tested —
A number of important coverage issues
have yet to be tested in the growing opioid
coverage litigation, such as:
Trigger: When may opioid claims be said
to trigger coverage under a particular CGL
policy, if coverage is triggered at all? In a
public nuisance claim, when does the
alleged harm occur? Do these claims allege
an ongoing injury supporting a continuous
trigger?
Occurrence: Do the opioid claims allege
“continuous or repeated exposure to substantially the same general harmful conditions” under the definition of “occurrence”
commonly found in CGL policies?
Number of occurrences: How many
occurrences do the opioid claims allege with
respect to a particular defendant? Does it
matter if the company is a manufacturer or
distributor of pharmaceuticals? How many
occurrences might there be within a multiyear insurance policy?
Relief Sought: Is the relief sought by public sector plaintiffs in cases concerning the
opioid crisis covered “damages” or some
type of uncovered award, such as equitable
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reimbursement or other relief?
Allocation: How are damages apportioned between uncovered aspects of the
litigation and potentially covered claims, if
any? How are damages allocated among
multiple insurers that issued insurance
policies to the pharmaceutical company?
Exhaustion: How are any payments
made for opioid claims to be applied with
respect to exhaustion of the CGL policy
limits?
Notice: Has the insured satisfied the
notice provisions of the CGL policy? If not,
does a notice-prejudice rule apply?
Policy exclusions: Do any additional policy exclusions bar coverage?

— Conclusion —
The opioid epidemic in America has
resulted in a growing number of lawsuits by
governmental actors against pharmaceutical companies. As these suits continue to
be filed, disputes regarding insurance coverage for such litigation likely will continue
to arise between pharmaceutical companies
and their insurers. As in Actavis, where the
Supreme Court has granted review, coverage issues thus far have focused on
whether relief alleged in such opioid cases
constitutes damages “for” or “because of”
bodily injury, whether the act or the injury
must have been unintentional to qualify as
an “accident,” and whether a products
exclusion bars coverage. These and many
more opioid-related coverage issues are
likely to be the subject of increasing litigation in the coming years.
Laura A. Foggan is a partner in the
Insurance/Reinsurance Group at Crowell &
Moring LLP in Washington, D.C. Michael Lee
Huggins is an associate in the
Insurance/Reinsurance Group at Crowell &
Moring, LLP in San Francisco.

Police Officers On Trial:
“Protect and Serve” or “Protect and Survive”
By Thomas M. Madruga

Thomas M. Madruga

P

olice officers are under heightened
scrutiny by the public these days,
viewed often as part of the problem
rather than the solution. In cases against
them, no matter the deed, officers are

arguably forced to justify their lawful conduct at the civil courthouse. Transparency is
a good thing, but it must be balanced against
California Litigation Vol. 31 • No.1 • 2018
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manifest public disclosure and an employee’s
right to privacy, along with institutional officer-training benefits that inure to society in
general.The Internal Affairs (IA) process has

‘

— Access to Police Personnel —
and Employment Files

Officers involved

in shootings or arrests
with use of force

often become defendants
in civil cases

’

primarily styled as those

for civil rights violations.

traditionally been used internally by a
department to evaluate and determine the
proper use of force by officers and their
compliance with department procedures,
and to improve officer performance. But this
process is now the subject of civil discovery.
Current law is to allow the review and disclosure of the factual portions of IA investigations in civil actions and to order disclosure
of portions of officer interviews that can be
used for impeachment at trial. This trend
may ultimately alter the internal review
process for the evaluation and training of
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police officers, which would adversely
impact an important component of officer
training.

In California State Court, the Pitchess
pprocess is the exclusive method to obtain
information contained in a police officer’s
personnel file or to determine whether prior
alleged misconduct should be disclosed. In
Pitchess v. Superior Court (1974) 11
Cal.3d. 531, the Supreme Court ruled that a
criminal defendant who asserted selfdefense to a charge of battery on a peace
officer could discover information in the officer’s personnel file relevant to that defense.
In 1978, the Legislature codified these procedures at Penal Code sections 832.7 and
832.8 and Evidence Code sections 1043
through 1045. This Pitchess process is
closely monitored by the court to protect
the officer’s privacy, and is typically used by
criminal defendants seeking to obtain exculpatory information and fodder with which to
cross-examine or impeach an arresting officer. (See People v. Mooc (2001) 26 Cal.4th
1216; Warrick v. Superior Court (2005) 35
Cal. 4th 1011; People v. Gaines (2009) 46
Cal. 4th 172.)
The increase in civil rights lawsuits
against peace officers has increased the
seeking to discover officer personnel
records. Under the Pitchess process, a criminal defendant can compel discovery of certain relevant information in officer personnel
files by making plausible “general allegations” that establish some “cause” for discovery of that information, and by showing how
it would support a defense to the specific
charge against the criminal defendant.
Because police officers are typically the

state’s key witnesses in criminal prosecutions, the courts reason that privacy must
give way to allowing the limited disclosure of
information in the officer’s personnel file that
could show his or her prior use of force or
that speak to the honesty or bias of the offi-

‘

But there are statutory

safeguards that regulate the

use of information developed

in IA investigations and protect the due process rights

afforded the officers should

the department intend to take

’

any disciplinary or punitive
action against them.

cer to ensure a fair trial. The prosecution
must also resort to the Pitchess procedure
to seek access to information from officer
personnel records to turn over exculpatory
matter (Brady material) to the defense.
(People v. Superior Court (Johnson)

(2015) 61 Cal.4th 696.)
The same policy reasons that enable a
criminal defendant to discover officer personnel records also pertain to civil actions,
and the same standard and analysis controls in the civil setting when a court evaluates whether to disclose that information.
Thus, attorneys defending officers in civil
actions should object to any civil discovery
process in state court that does not invoke
the Pitchess procedure and demand that a
threshold showing of cause be made and an
in-camera review be conducted before any
production occurs. It is insufficient for a
court to grant a motion to compel without
determining whether the requested information is material and relevant to the civil
case and then conducting a preliminary and
confidential review of the contents of the
personnel and IA files. The Pitchess
process has unique requirements, and only
on a showing of good cause should the
court allow limited discovery of any information relating to prior use of force (should
force be an issue in the civil case) or information that would tend to bear on the
truthfulness or credibility of the officer as a
witness.

Protecting IA Information
— From Unauthorized Disclosure —
in a Civil Action
Historically, IA investigations have provided a method for a department to determine and review officer performance and to
evaluate and review policy standards and
training processes. Investigations provide
valuable information necessary to render
discipline and impose subsequent remedial
training measures to ensure the highest
quality of police work across the board. The
content of such investigations was never
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intended to be disclosed to plaintiffs in civil
cases for use against defendant officers.
These investigations involve confidential
employment matters, and the need to preserve confidentiality must be weighed
against the need for disclosure.

‘

The proper defense of police
officers in civil actions

requires special considerations
and an understanding
of the parameters

and arguments available

’

to challenge a plaintiff’s

civil discovery requests.

Officers involved in shootings or arrests
with use of force often become defendants
in civil cases primarily styled as those for
civil rights violations. In these actions, plaintiffs now routinely seek the production of
the entire IA file during discovery in an
attempt to establish liability against the offi-
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cer or municipality. IA files contain memos,
reports, photographs, witness names and
statements, as well as transcripts of interviews with the officers involved in a use-offorce incident, and include information
about any citizen complaints against the officer. The proper role of the court, as in a
criminal case, is to evaluate and determine
the degree to which IA information is relevant in the civil action and whether statements bear on officer credibility. (Brady v.
Maryland (1963) 373 U.S. 83 (1963)
[requiring prosecutors to turn over exculpatory evidence to the defense]; Kyles v.
Whitley (1995) 514 U.S. 419 [Brady
includes information relevant to impeachment].)
But there are statutory safeguards that
regulate the use of information developed in
IA investigations and protect the due
process rights afforded the officers should
the department intend to take any disciplinary or punitive action against them.
Government Code sections 3300 to 3313,
known as the Police Officer’s Bill of Rights,
prescribes specific procedural safeguards for
department investigations of police officers,
including rules and notice requirements for
discipline and a one-year limitations period
from knowledge by a supervisor of misconduct.
Even with these safeguards, civil plaintiffs
are able to claim that production of a defendant officer’s IA interviews is necessary and
relevant to impeach the officer should the
statement contradict his or her sworn deposition testimony or anticipated trial testimony. Indeed, Government Code section 3303,
subdivision (f), which specifically precludes
the disclosure of an officer’s statement in a
later civil proceeding if the officer was
ordered to provide the statement, contains
an exception for impeachment material.

But this information should still be safeguarded and the civil plaintiff, just like a
criminal defendant, should bear the burden
of initially establishing relevancy and necessity. First, a plaintiff should have to establish
that the officer’s account of the events is

‘

Civil defense attorneys

must still safeguard this

information and ensure that
certain threshold matters be
established before any

’

production off IA investigation
files is implemented.

material to the civil action. In other words, is
the conduct at issue in the civil action the
same as that discussed in the IA interview?
If not, then there is no basis for impeachment. Second, the request should only be
granted after the deposition of the officer is
completed in the civil action in order for
impeachment evidence to even exist. Third,
the defense should assert that only statements inconsistent with prior ones are ripe

for disclosure and not the entire interview.
These parameters should be asserted to protect the sanctity of the information and to
ensure that the privacy of employment
records is not destroyed by blanket revelations. Again, any pre-disclosure review of officer personnel records upon a showing of
good cause must be conducted exclusively by
the court (not plaintiff’s counsel) during an
in-camera inspection.
The Court of Appeal in Haggerty v.
Superior Court (2004) 117 Cal.App.4th 1079
addressed some of these issues. There, the
trial court in a civil action had reviewed a
request for production of the complete IA
investigation file of the incident involving the
officer and the plaintiff that formed the basis
of the lawsuit, and ordered production of the
entire report. Procedurally, the Court of
Appeal held that the proper method of disclosure of IA material in a civil case is the
Pitchess process, requiring the court to initially determine whether good cause exists
for an in-camera inspection and, if so, to
inspect the personnel files to determine
whether their content is materially relevant
to the claims in the civil lawsuit.
The Court ultimately held that portions of
IA files themselves could potentially be discoverable in a later civil action under certain
conditions, including on a showing that the
statements given by the officer, which were
memorialized in a report, are “directly relevant” to the issues in the civil lawsuit.
(Haggerty, supra, at pp. 1090-1091.)
Importantly, the Haggerty court refused to
authorize a blanket production of the entire
investigation file. The Court specifically
excluded any IA reports that might reflect the
investigating officer’s subjective “conclusions.” (Id. at p. 1091.)
In acknowledging that IA information may
be subject to disclosure, the Haggerty court
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also said that the issue should be analyzed
on a “case by case” basis to determine
whether the privacy concerns of the officers
should give way to the benefit and probative
value of disclosure of the information in the
pending civil case. Notably, the Court was
not moved by the policy argument that the
later disclosure of material from an IA investigation would have a chilling effect on
future IA investigations and would prompt
departments to alter or limit the scope of
these investigations. The Court summarily
dismissed this concern as mere speculation.

— Considerations —
Before Production of Police Files
The civil discovery rules applicable to the
contents of officer personnel files is evolving. The proper defense of police officers in
civil actions requires special considerations
and an understanding of the parameters and
arguments available to challenge a plaintiff’s
civil discovery requests. Public scrutiny of
police work is influencing disclosure relative
to the public’s need to maintain trust in the
work of its peace officers. Post-Haggerty,
portions of peace officer personnel files are
susceptible to disclosure in certain circumstances.
Civil defense attorneys must still safeguard this information and ensure that certain threshold matters be established before
any production of IA investigation files is
implemented. This showing includes considerations of: (1) whether the officer is a
named defendant in the later civil action; (2)
whether there is a nexus between the conduct investigated internally and the later
claims made against the officer in the civil
action; (3) whether there was a voluntary
statement by the officer during the IA investigation, in contrast to the officer having
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been ordered to give a statement that is precluded from use against the officer in a criminal case; (4) whether there is an inconsistency between the officer’s IA statements
and his or her civil completed deposition or
trial testimony; (5) whether the disclosure
of information would invade the mental
impressions or analyses of the investigating
officer; (6) the degree to which an officer’s
right to privacy must give way to the probative value, and need for disclosure to the
civil litigant to ensure a fair trial; and (7)
whether there is a less intrusive method of
obtaining the information. At a minimum,
there should be no blanket disclosure of the
IA materials, but only an in-camera review
by the court to determine relevancy and
whether particular statements may constitute impeachment evidence, and then disclosure of this information only. (Lybarger
v. City of Los Angeles (1985) 40 Cal.3d 822;
Gov. Code, § 3303, subd. (f).)
The privacy of police officers and the
sanctity of the IA investigation process
should be protected or society risks the erosion of this process by departments limiting
the manner and method of these investigations, resulting in the loss of their instructional effectiveness. There are other civil
discovery tools—such as written interrogatories and sworn depositions—to obtain the
facts surrounding an officer’s interactions
with the public without invading the IA
investigation process, thereby risking the
curtailment of a valuable officer-training
method.
Thomas M. Madruga is a senior partner with
Olivarez Madruga Lemieux O’Neill in Los
Angeles, overseeing its litigation practice. His
practice covers a broad scope of issues,
including the defense of excessive force and
police practices. tmadruga@omlolaw.com

Where External Reality
Collides with Trial:
Judicial Disqualification Lessons
from the Harry Bridges Cold War Trials
By Peter Afrasiabi

Peter Afrasiabi

T

he larger ecosystem that envelops a
trial is often rancorous and emotional. From terrorism to police-shooting trials, the participants all have a heightened social and political sense of the case and

where it stands in the broader climate.
Considering this larger context is important
today with the ongoing social-activist protests
California Litigation Vol. 31 • No. 1 • 2018
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and anti-Trump movements, all of which
have funneled into extensive litigation. For
trial participants, though, how the emotions
tied to those movements are transported into
the courtroom is critical to consider.

‘

But practitioners are not

bound solely by state rules.
Federal judicial decisions

from the 1980s involving

lawyer behavior more often

’

cited the ABA Model rules
than state rules.

This article addresses judicial disqualification and some ethical implications for lawyers
and judges by examining one aspect of the
trial record of the longest civil deportation
battle in American history—the 20-year saga
of four serial deportation trials brought
against labor leader Harry Bridges alleging he
was a Communist Party member. Modern disqualification examples involving race are
addressed as a contemporary bookend.
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— Governing Rules —
California law offers a free disqualification
challenge to a judge regardless of any actual
or perceived bias. (Code Civ. Proc., § 170.6.)
The absence of even a good faith belief that
the judge is biased is legally irrelevant in
most circumstances. (School Dist. of
Okaloosa County v. Sup. Ct. (City of
Orange) (1997) 58 Cal.App.4th 1126, 1136.)
But this tool must be used at the case’s outset in direct calendar courts. (Code Civ.
Proc., § 170.6, subd. (a)(2).)
California also offers a cause-based challenge, albeit less frequently employed. (Code
Civ. Proc., § 170.1, subd. (a)(1)-(9).) Causebased challenges invoke root ethics and disqualification questions. The standards governing cause-based challenges mirror federal
standards under 28 United States Code sections 455 and 144, both of which incorporate
the same basic objective test: Is there a basis
upon which a reasonable person may conclude a judge’s impartiality might be questioned? Section 455(a) provides: “Any justice, judge, or magistrate judge of the United
States shall disqualify himself in any proceeding in which his impartiality might reasonably be questioned.”
These rules stem from the principle that
public confidence in the judicial system is
critical. It is not enough that judges be
impartial in fact, they must be perceived by
the public to be impartial, always. The pivotal
question is whether a reasonable member of
the public, aware of all the facts, would fairly
entertain doubts as to a judge’s impartiality.
(See, e.g., Flier v. Superior Court (1994)
23 Cal.App.4th 165.)
Ethics rules for lawyers that fold into this
inquiry include rules 5-120, 5-200, and 3-200
of California’s Rules of Professional Conduct.
Rule 5-120 concerns trial publicity and prohibits a lawyer participating in a case from
making an extrajudicial statement that “will

have a substantial likelihood of materially
prejudicing an adjudicative proceeding.”
Rule 5-200 requires that a lawyer presenting

‘

A final ethics rule governs
judges. Canon 3B of the

California Code of Judicial

Ethics mandates that a judge

“shall perform judicial duties

without bias or prejudice” and
Canon 2A requires a judge to
“act at all times in a manner

that promotes public confidence
in the integrity and

’

impartiality of the judiciary.”

a case “not seek to mislead the judge, judicial officer, or jury by an artifice or false
statement of fact or law.” Rule 3-200 forbids

a lawyer from asserting a position “without
probable cause and for the purpose of
harassing or maliciously injuring any person.” Each of these patrols a lawyer’s ability
to levy charges against a judge.
But practitioners are not bound solely by
state rules. Federal judicial decisions from
the 1980s involving lawyer behavior more
often cited the ABA Model rules than state
rules. By the 1990s, this shifted, but still
more federal decisions in the 2000s cited
the ABA rules than in the early 1980s.
(McMorrow, The F(U)tility of Rules:
Regulating Attorney Conduct in Federal
Court Practice (2004) 58 S.M.U. L.Rev. 3,
4-13.) This distills to a critical proposition:
living right at the line of a state rule may not
suffice for all purposes.
A final ethics rule governs judges. Canon
3B of the California Code of Judicial Ethics
mandates that a judge “shall perform judicial duties without bias or prejudice” and
Canon 2A requires a judge to “act at all
times in a manner that promotes public confidence in the integrity and impartiality of
the judiciary.” Federal canons are similar.

The Harry Bridges Trial,
— 1949-1950 —
The First Two Trials.
Harry Bridges arrived in the United
States in 1920 as a teenage sailor from
Australia. By the early 1930s, Bridges, then
a longshoreman, began speaking publicly
about the need for a union, and his fellow
workers listened to him. He led the Great
Strike of 1934, from which a real union was
born, with Bridges at its helm.
Immediately, Bridges was tarred as a
Communist Party member, and these outcries triggered a deportation proceeding,
under then-existing law. Long on drama,
Bridges prevailed, but a new proceeding
began, filled with more political and legal
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intrigue. Bridges lost, but in 1945, the
Supreme Court took the case and—by one
vote—saved him. The lasting, powerful

‘

These cases show how

race-based musings by judges

or lawyers, whether springing
from the emotion or passion
of a particular case,

the larger issues perceived to be
at stake, or even just careless
or thoughtless behavior,

’

can easily trip an ethics rule.

words belonged to Justice Murphy, who
wrote in 1945: “This record in this case will
stand forever as a monument to man’s intolerance of man. Seldom if ever in the history
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of this nation has there been such a concentrated and relentless crusade to deport an
individual because he dared to exercise the
freedom that belongs to him as a human
being and that is guaranteed to him by the
Constitution.” (Bridges v. Wixon (1945)
326 U.S. 135, 157 (conc. opn. of Murphy, J).)
Harry Bridges then swore in as a citizen,
making the then-required oath that he was
not a member of the Communist Party. Two
friends swore as his witnesses.

— The Third Trial —
The government then instituted a federal
criminal perjury proceeding to prosecute
Bridges and his witnesses. Judge Harris was
assigned to the case, which was tried in
1949-1950 during the height of the Red
Scare.
Bridges’s defense lawyer, Vince Hallinan,
mounted a two-pronged attack against Judge
Harris. The first focused on extrajudicial
facts of bias, and the second on intra-record
allegations of bias. Each aspect triggers its
own analysis under disqualification and
ethics standards.
On the first ground, the extrajudicial facts
alleged were: some years earlier, one Eugene
had sued Hallinan and, Hallinan alleged,
Judge Harris—at the time a state judge not
assigned to the case but a friend of Eugene—
brought Hallinan into his chambers and pressured him to settle; Hallinan refused; at trial,
Judge Harris was a witness for Eugene;
Hallinan prevailed at trial. (United States v.
Bridges (Nov. 28, 1949) No. 32117-H,
Bridges Affidavit in Support of Motion to
Disqualify at pp. 11-12.)
On the second ground, here were the
record facts: to defend the conspiracy charge, Hallinan tried to explain in his opening

statement the history of a counter-conspiracy by private interests working with certain
officials to paint Bridges as a communist;
Judge Harris found such a claim fantastical
and denied Hallinan this theory; Hallinan
ignored the ruling and pressed the issue,
drawing sustained objections and adverse
rulings; at the same time, Judge Harris
refused to allow Hallinan to tell the jury that
the government witnesses would be proven
liars; after the government finished direct
examination of its first witness, Hallinan’s
cross focused again on the witness’s role as
part of a coordinated government effort to
knowingly paint Bridges a communist
despite the prior two favorable adjudications; Judge Harris then adjudged the conspiracy claim to be absurd, to which Hallinan
responded that the question belonged only
to the jury; government lawyers then
pushed for contempt, to which Hallinan
retorted that the charge was an improper
one to levy in front of the jury; Judge Harris
said, “The statement made by counsel may
well be within the realm of his province to
make. I shall not instruct the jury to disregard it. … [Y]our persistent conduct … may
well eventuate in the situation that counsel
refers to … .” The next morning, before the
jury was empaneled, Judge Harris found
Hallinan in contempt, and disbarred and
jailed him for six months. (United States v.
Bridges, No. 32117-H, Trial Transcript at
pp. 738-740 (Nov. 21, 1949), & pp. 491-574
(Nov. 17, 1949).)
Hallinan’s conduct and charges raise two
ethics questions, one for him and one for
Judge Harris. Hallinan’s charge of internalcase bias was not extrajudicial and not a
basis to justify his disqualification. His
refusal to heed the judge’s orders, despite

the judge’s seeming improper curtailment of
his defense theory or his cross-examination
of witnesses, caused Hallinan to trip the
ethics wires, as his conduct crossed the line
of zealous advocacy into improper defiance.
In contrast, the Hallinan-Eugene-Harris
charge against the judge was based on
extrajudicial facts and gave rise to fair questions about the judge’s impartiality. Yet,
Judge Harris refused to disqualify himself
when confronted with the allegations,
instead musing on the record, “I suppose I
am a rather peculiar sort of fellow. I can’t
harbor malice. I can’t harbor the subject
matter that Mr. Hallinan poured into this
court today.” (United States v. Bridges,
No. 32117-H, Trial Transcript at p. 868 (Nov.
22, 1949).) At the same time, Judge Harris
ordered Hallinan disbarred, imprisoned, and
removed from the trial. Once the resulting
pandemonium in the courtroom settled,
Judge Harris stayed Hallinan’s sentence, but
the rancor remained throughout the fourmonth trial with many ongoing, remarkable
battles between Hallinan and Judge Harris.
The jury convicted. The Supreme Court
again reversed. (Harry Bridges v. United
States (1953) 346 U.S. 209.) Judge Harris
escaped reprimand. But Hallinan served six
months in prison.

When a Race-Based
— Disqualification Stick —
Becomes a Boomerang
A more recent example of a charged environment is seen in MacDraw, Inc. v. CIT
Group Equip. Fin., Inc. (2d Cir. 1998) 138
F.3d 33. The trial judge was Judge Chin and
the plaintiff’s lawyers had recently been
involved in campaign finance litigation in a
different case charging the Clinton Adminis-
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tration and some Asian Americans with
finance misdeeds. But CIT had nothing to
do with campaign finance. The lawyers’
asserted basis for disqualifying Judge Chin
was rooted in his race: he was Asian
American, was appointed by President
Clinton, and had been involved in Asian
American bar organizations. Thus, they surmised in court filings, he was potentially
biased. (CIT, supra, 138 F.3d at pp. 35-37.)
But the stick they threw quickly became a
boomerang.
Judge Chin found the race charge
improper, removed the complaining lawyers
as counsel, ordered them to never appear
before him again, and further ordered them
to show his decision to every other judge in
that court whenever the lawyers appeared
there. The Second Circuit unhesitatingly
affirmed: “A suggestion that a judge cannot
administer the law fairly because of the
judge’s racial and ethnic heritage is
extremely serious …”; “[A]ppointment by a
particular administration and membership
in a particular racial or ethnic group are in
combination not grounds for questioning a
judge’s impartiality. Zero plus zero is zero.”
(CIT, supra, 138 F.3d at pp. 37-38.)
The lesson of CIT applies equally to
judges. A good example is In re Chevron
USA, Inc. (5th Cir. 1994) 121 F.3d 163, 166167, involving tort claims by persons from
predominantly Black neighborhoods. The
African-American judge made some seemingly sarcastic comments about the race of
the author of some reports being “White”
and rejected the offered studies, as well as
other race-related quips. (Id. at p. 166,
fn. 12.) The Fifth Circuit resoundingly
rejected the judge’s behavior: “We perforce
agree with Chevron that the challenged
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statements and comments are unfortunate,
grossly inappropriate, and deserving of close
and careful scrutiny and most serious consideration”; ”[I]t is totally unacceptable for a
federal judge—irrespective of the judge’s
color—to make racially insensitive statements or even casual comments of same during the course of judicial proceedings.” (Id.
at p. 166.)
These cases show how race-based musings by judges or lawyers, whether springing
from the emotion or passion of a particular
case, the larger issues perceived to be at
stake, or even just careless or thoughtless
behavior, can easily trip an ethics rule.

— Conclusion —
The lasting scars from the Harry Bridges
trial bear witness to three rules for lawyers
and judges confronting disqualification. First,
a lawyer is not permitted to create animus by
flouting court orders, and then, when the
judge is irate, use that to justify an assertion
of bias. Second, reciprocally, a judge must
not get wrapped up in the heady issues of
the day or the frustrations borne from cases,
diverting focus from the critical polestar of
avoiding even the appearance of bias. Third,
the CIT/Chevron examples remind all to
avoid clouding professional responsibility
obligations by importing wrongly into the
courtroom the broader political/social implications that might surround a case.
Peter Afrasiabi is a partner at One LLP, and
this article is based on his book, Burning
Bridges: America’s 20-Year Crusade to Deport
Labor Leader Harry Bridges (Thirlmere Books
2017) with a Foreword by Dean Erwin
Chemerinsky, www.BurningBridges Book.com.
Peter can be reached at pafrasiabi@
onellp.com.

Louis D. Brandeis:
American Prophet
by Jeffrey Rosen
Reviewed by Marc Alexander

Marc Alexander

J

effrey Rosen, law professor, legal commentator, and President and CEO of
the National Constitution Center, is an
excellent advocate on behalf of Justice
Brandeis’ greatness, in Louis D. Brandeis:

American Prophet. Indeed, Rosen has made
a convincing case that Justice Brandeis was
the most impactful judge during the first half
California Litigation Vol. 31 • No. 1 • 2018
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of the 20th century. Rosen’s brief for Brandeis
provides a thematic account of Brandeis’ main
ideas. The book is short, smart, epigrammatic
at times, and always illuminating about
Brandeis as a thinker and as a man.
In photographs, Brandeis appears at times
to have an ascetic, other-worldly look. FDR
referred to him as “Old Isaiah.” Even before
he was appointed to the Supreme Court, however, Brandeis demonstrated his very practical accomplishments. After a stellar academic
career at Harvard Law School, Brandeis and
his law school classmate Samuel Warren coauthored the seminal law review article, The
Right to Privacy, 4 Harv. L.R. 193 (1890)—
an enormous contribution to American law,
considering that the word “privacy” is
nowhere to be found in the Constitution.
Before joining the Supreme Court in 1916,
Brandeis had obtained financial security, earning $100,000 a year, and saving $2,000,000—
adjust that to present value for 100 years of
inflation. But Brandeis looked beyond any
confining legal practice, engaging himself in
issues of public interest, and earning the title
of “the people’s lawyer.” He became involved
in political issues locally, as well as nationally,
as a political advisor to President Wilson.
He is remembered for “the Brandeis
brief”—advocacy grounded in social statistics,
using empirical studies to persuade—or,
“What every damn fool knows,” as Brandeis
once declared. In 1908, he submitted such a
brief in Muller v. Oregon (1908) 208 U.S.
412, successfully arguing that Oregon’s labor
law limiting the hours that women could work
was necessary to protect their health.
Brandeis took pride “that no one shall ever
trip me on a question of facts.” A striking
example of the influence of the Brandeis brief
is seen in Brown v. Board of Education
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(1954) 347 U.S. 483, in which the doll tests of
Kenneth and Mamie Clark were introduced to
demonstrate the damaging psychological
effects of segregation on African-American
children.
Brandeis’s Supreme Court nomination was
controversial. He was viewed as a radical, and
the confirmation process had an ugly underside because he was the Supreme Court’s first
Jewish nominee. Prominent Boston attorney
Arthur D. Hill urged his friend Senator Henry
Cabot Lodge to block the nomination,
explaining that Brandeis had “a certain hard
and unsympathetic quality which is largely
racial,” and Brandeis had “none of that spirit
of playing the game with courtesy and goodnature, which is part of the standard of the
Anglo-Saxon.” Facing a confirmation fight,
Brandeis worked behind the scenes to marshal support. After Brandeis joined the
Supreme Court, the anti-Semitic Justice
James Clark McReynolds notoriously refused
to sit next to him or shake his hand. In fact,
Justice McReynolds once declined an invitation from Chief Justice Taft to attend a court
event, replying, “I am not always to be found
when there is a Hebrew abroad.” But who
remembers McReynolds today?
Of course, on the Supreme Court, Justice
Brandeis’s influence only grew. Consider that
his law clerks included David Riesman, the
famous sociologist and author of The Lonely
Crowd, Dean Acheson, who became
Truman’s Secretary of State, James M. Landis,
future Chairman of the SEC, Calvert
Magruder, future First Circuit Judge, and Paul
M. Freund, who became an eminent constitutional scholar at Harvard.
A great strength of Rosen’s book is that it
lays bare Brandeis’s core beliefs, and repeatedly returns to those beliefs as Rosen ana-

lyzes Brandeis’ thought. Brandeis was a great
admirer of the Jeffersonian virtues. He
believed in the need for an educated public,
free speech and dialogue, small scale business and agrarianism. Brandeis was influenced by reading the classical scholar Alfred
Zimmern’s book on Greek political thought,
illuminating the Athenian ideals of civic virtue

Brandeis authored an influential concurrence
in Whitney v. California (1927) 274 U.S.
357, a paean to the necessity for free speech
in a democracy. While concurring with the
result—conviction of Anna Charlotte Whitney
under the 1919 Criminal Syndicalism Act of
California—Brandeis rejected the view that
“utterances inimical to the public welfare”

and democracy. With the Greek ideal in mind,
Brandeis believed in the importance of
leisure to cultivate the mind, essential for
workers in a healthy democracy. Indeed,
Rosen believes that Brandeis’ greatest legacy
is “his insistence on lifelong self-education.”
Brandeis’s writing is fresh, clear, vigorous,
and eloquent. His voice, unlike that of many
of his contemporaries, is a modern voice.

could be punished: “Those who won our independence believed that the final end of the
State was to make men free to develop their
faculties, and that, in its government, the
deliberative forces should prevail over the
arbitrary.” (Id. at p. 375 (conc. opn. of
Brandeis, J.).) There you have a powerful
statement of Brandeis’ belief in free speech,
the need for an educated public, and rational
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deliberation—reflecting the ideals of Athenian
democracy.
In Olmstead v. United States (1928) 277
U.S. 438, Brandeis penned a prescient dissent
about privacy and surveillance. The government had wiretapped the phone conversations of a bootlegging operation managed by
Roy Olmstead. The majority opinion, by Chief
Justice Taft, held that wiretapping did not
constitute a search or a seizure. Brandeis,
however, recognized the threat to privacy presented by wiretapping surveillance. He
viewed the wiretapping as a search and
seizure and a Fourth Amendment violation.
Brandeis recognized that the drafters of the
Fourth and Fifth amendments feared government compelling self-incrimination by “force
and violence,” i.e., by physical search and
seizure. Unlike the majority, Brandeis had the
imagination to recognize that technological
advances facilitated search and seizure by
non-violent means. Thus, Olmstead also provides a fine example of Brandeis’s view that
the Constitution is a living document that
must be interpreted in the light of history—
and in the case of Olmstead, in the light of
technological change.
Rosen’s thematic treatment includes discussion of Brandeis’s views on “the curse of
bigness” (the title of one of Brandeis’s books),
“other people’s money and how the bankers
use it” (the title of another one of Brandeis’s
books), regulation, antitrust law, privacy, libel
laws, free speech, the need for transparency
in government (“sunlight is the great disinfectant”) and Zionism, of which Brandeis was an
important American proponent. Many of
Brandeis’s concerns—e.g., that lawyers have
become the tools of large corporations that
are not devoted to promoting the public interest, that government protection is necessary
to protect investors from the financial sector’s
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reckless use of other people’s money, and
that advances in technology will lead to
greater surveillance and incursions on privacy—remain highly relevant today.
Rosen proposes a “thought experiment,”
asking, “what would Brandeis do?” (WWBD).
While this leads to some tendentious speculation, Rosen nevertheless convincingly
argues for Brandeis’s continued influence
today. Brandeis favored judicial deference,
and in fact voted to strike down the most
centralizing aspects of the New Deal. He
viewed states as “laboratories of democracy.”
He feared the effects of big corporations and
big government on democracy. He believed
that the Constitution must be interpreted as
a living document in light of history. He powerfully defended free speech. In short,
Brandeis has something to offer for judges of
just about any political stripe.
Rosen suggests seductive connections
between Brandeis and recent Supreme Court
Justices. Justice Kagan occupies Brandeis’s
Seat No. 3, and writes with the clarity and
vigor associated with Brandeis’s style. Justice
Roberts’s efforts at constitutional avoidance
(ditto Scalia and Thomas) echo Brandeis.
Justice Breyer favors fact heavy appendices—homage to the Brandeis brief. And
the spirit of Justice Brandeis might smile
upon Justice Ginsburg—to the extent that
she represents progressive judicial restraint.
Rosen has made his case: Justice Brandeis’
legacy endures. Seventy-five years after
Justice Brandeis’s death is a good time to
revisit his life and thought.
Marc Alexander is a litigator and mediator
at AlvaradoSmith APC. He authors California
Mediation and Arbitration (www.calmediation.org) and is a co-contributor to
California Attorney’s Fees. (www.calattorneysfees.com).

A Week in Legal London:
One Lawyer’s Love Affair

By Lawrence E. Biegel

Lawrence E. Biegel

M

y love affair with the British legal
system began one afternoon in
1999. My family was returning to
the States from a wedding in Scotland and
had a long day to kill in London before our

flight home. My wife and son made the decision to tour the Tower of London. For me, I
had always wanted to visit the Old Bailey; a
California Litigation Vol. 31 • No. 1 • 2018
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fascination borne of watching the memorable
movie, “Witness for the Prosecution.” It was
an afternoon well spent; watching a murder
trial, observing that counsel and judge wore
wigs, attorneys spoke with incredible erudition and precise diction, and jurors appeared
to be a mélange of home grown Brits and
immigrants. Suffice to say, I was smitten with
what I saw.
In 2004, I registered for the Litigation
Section’s A Week in Legal London (WILL)
program to get a more in-depth view of the
British legal system. Boy, did I ever get up
close and personal. WILL has a protocol
where groups rotate between the various
courts in London, e.g. the Royal Courts of
Justice, the Old Bailey, the various Crown
Courts and the Supreme Court. On the day
my group visited “the Bailey,” after watching
a dramatic murder case being tried in the
morning, I had lunch in the “Barristers’ Mess”,
a dining hall for lawyers with business in the
building. During that lunch, I met Andrew
Bright, a barrister defending another murder
case. Before I knew what had happened, that
innocent lunchtime conversation morphed
into an invitation from HHJ (His Honour
Judge) Brian Barker to sit at counsel table
with Andrew as he defended a man accused
of running over his girlfriend with her own
vehicle. I came to regard that case as “Murder
by Mercedes.”
Based on the amazing experiences I had in
2004, I volunteered to become a part of the
steering committee of the WILL program.
The Week in Legal London program organizers divide up the delegates into smaller
groups of ten each. One of the organizing
committee members serves as the group
leader or guide to the various venues and programs during the week. The groups attend
court sessions, commencing with an opening
session where The Right Honourable Lord
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Chief Justice of England and Wales gives a
welcoming speech and explains some of the
differences between our two systems. Besides
the court visits, the groups dine at the four
Inns of Court (Inner Temple, Middle Temple,
Lincoln’s Inn and Gray’s Inn) and are treated
to a series of educational MCLE programs
which, in total, supply almost three full years
of credit for compliance with State Bar
requirements. In addition, there is a Guest
Program for the spouses and other nonlawyers.
Simply said, the 2017 program was the best
I have seen and bodes well for future programs, particularly for the upcoming 2019
program. Here’s why.

— The Moot —
Our steering committee had long ago tried
to arrange with one of the Inns of Court to
hold a moot where a British team would challenge their American counterparts in arguing
an interesting appellate issue. In 2017, not
only were we finally able to arrange such a
competition, but the subject matter was
exquisite.
We selected the fact pattern in Lee v.
Ashers Bakery Company, Ltd., a case arising
in Belfast, involving a bakery that refused to

bake a cake for a gay customer requesting a
“gay pride” slogan be made part of the decoration. The bakery clerk accepted the order,
but the owners declined to provide the cake
and politely told the customer to return to
the shop for a refund of his money. The owners claimed it was against their religious
beliefs to make any affirmations as to gay
pride.
The case’s argument was held in Belfast in
in the Supreme Court of England and Wales
on May 1st and 2nd and the decision, like the
one in our United States Supreme Court, is
pending. Ashers Bakery was the apparent
precursor to the Masterpiece Cakeshop case
argued before the United States Supreme
Court in December 2017 (decision pending).
In planning this program, our committee
worked with the Bar Council of England and
Wales, the governing authority for barristers
in the United Kingdom. They co-sponsored

the event along with Inner Temple. The
ornate Inner Temple Hall was filled almost to
capacity. We were lucky enough to have one
of the actual lawyers for Ashers Bakery argue
the case for the appellants along with an outstanding appellate specialist from the London

Bar. Thomas Greene, a San Francisco attorney
with the Antitrust Division of the United
States Department of Justice argued for the
respondents. Tom was joined by Westlake
Village litigator, Michael Justice. Pictures of
the event show both the British and American
attendees totally absorbed in the arguments.

— Barrister For a Day —
The 2017 edition of WILL saw the debut of
a new element of the program, “Barrister for a
Day.” Much like my “up close and personal”
experience in 2004 with Judge Barker and
Andrew Bright, our organizing committee
tried to pair some of our delegates with barristers who practice in the same general area.
The idea was for our members to meet up
with the selected barrister at his or her chambers in the early morning, get briefed on the
court cases for the day, and follow the barrister into the court proceedings.

— Visit To St. Albans Crown Court —
Because our organizing committee has,
over the years, made contacts with prominent
members of the British legal community, each
trip has opened up new venues and opportunities. Andrew Bright, the barrister I met in
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2004, was elevated to the bench as a Circuit
Judge (analogous to a Superior Court judge
in California) and later became the presiding
judge at the Crown Court in St. Albans, a
town dating back to the Romans and located
25 miles from London. Since 2011, Judge
Bright has invited our attendees to visit his
court and have the experience of sitting on
the bench during court proceedings. From
that unique vantage point, we enjoy the closest look at criminal justice in the United
Kingdom that anyone could possibly have.

defendant cut the victim’s throat while holding her tightly from behind. The defense
claimed that the defendant was only acting
out of self-defense after the victim attacked
him and their nine-year-old daughter with a
knife. We were escorted into the courtroom
and sat in a box directly opposite the jury box
and witness stand. The ensuing defendant
and medical examiner testimony and cross
examination was riveting and highly instructional for our litigator attendees.

— Visit To The Supreme Court —
Of The United Kingdom
On the Wednesday of each WILL trip, it
has become a tradition to visit the Supreme
Court, on Parliament Square, across from
Westminster Abbey. The concept of a
supreme court in the United Kingdom is relatively new. Before 2009, the highest judicial
tribunal had resided in a committee in the
House of Lords. But with the Constitutional
Reform Act of 2005, this new high court was
created with 12 judges, one of whom was designated as President and one of whom was
designated as Deputy President.
After proceeding to the main courtroom,

— A Day At The Old Bailey —
The Central Criminal Court, called by its
popular name as the “Old Bailey” is, in
British judicial hierarchy, just another of the
Crown Courts like St. Albans. That categorization is like saying the Super Bowl is just
another football game.
Passing through the Lord Mayor’s Gate in
the rear of the courthouse, we were ushered
upstairs to the chambers of Judge Michael
Topalski. Judge Topalski was presiding over
a trial where a husband was charged with
the murder of his soon to be ex-wife.
According to the prosecution’s theory, the
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where a local photographer took a group
portrait, we were ushered to a large conference room where we are treated to a Q&A
session with the then Deputy President of
the Court, Lady Brenda Hale, the Baroness
of Richmond. She spoke candidly about the
issues of the day. Later in 2017, Lady Hale
assumed the position of President of the
Supreme Court, the first female to hold that
office.

— MCLE Programs—
The organizing committee, working with
the State Bar, offers MCLE programs to the
attendees during the week in London.
Perhaps the most interesting and well
received MCLE program in the 2017 trip
was “Bringing Technology to the
Courtroom.” For that program, the organizing committee partnered with the Bar
Council and the
Commercial Bar
Association of the
United Kingdom
and Wales. We
assembled a panel including HHJ
Stephen Phillips,
a prominent judge in the London
Commercial
Court, and two
outstanding QC
litigators, Zoe
Sullivan and David Quest, to discuss how to handle the enormous
volume of workflow that accompanies major
commercial litigation.
We were also lucky to partner with
Opus 2 International, the company that pioneered the technology behind “Live Note”
(sold to Thompson-Reuters) and which had

developed a new software package titled
“Magnum,” created to bring together all the
components involved in case preparation
and presentation, facilitating paperless
court hearings for the first time. Magnum
enables legal teams to work collaboratively
on document sets regardless of their physical location, delivering efficiencies and cost
savings. In the U.S., the technology is
licensed to law firms and used for deposition preparation as well as trial preparation
and is being rapidly adopted by the AM Law
200 as firms increasingly look to embrace
collaborative, cloud-based technologies.

— The Guest Program —
Recognizing the appeal of the London
destination, WILL features a menu of
options for our participant’s spouses and
guests. The guest program featured an ar-ray
of activities:
hands-on macaroon and chocolate truffle making classes; a
day in Paris via
the Chunnel;
learning to make
custom perfume
followed by high
tea at Fortnum
& Mason; and a
trip to an Oxfordshire estate
to learn the
basics of falconry and sporting clays.

— The Gala Dinner —
At The House Of Lords
Through a friend of a friend, one of the
members of our organizing committee was
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introduced to James Wallace, more formally
known as Baron Wallace of Tankerness, a
member of the House of Lords. Jim Wallace
is a proud Scot and formerly was an MP in
both the U.K. and Scottish Parliaments. In
2007, he was made a life peer and ascended
to the House of Lords. Jim agreed to host
our 2013 delegation at a gala dinner at the
Peers Dining Hall inside the Palace of
Westminster. That tradition continued in
both 2015 and 2017.
To say these dinners are spectacular
would be a vast understatement. After
entering the vast Westminster Hall, we are
given a tour of the House of Commons and
House of Lords, then led to a large salon for
a pre-dinner reception. Invitations to this
gala event are not limited to just WILL participants. We invite many colleagues in the
British legal community who we have met
during the week and who helped put on our
MCLE programs or who hosted events at
their chambers. Dinner is a multi-course
meal, with a brief address by Lord Wallace
and a respectful toast “to the Queen.”
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— 2019 Legal Week —
In London Program
Our steering committee is already hard
at work planning the next edition of the
WILL program. It is scheduled to take
place, not in the usual Spring time slot, but
commencing on September 29, 2019, so
that our participants can take part in the
many events commemorating the Opening
of the Legal Year in London. This change
will allow both past and new attendees a
chance to see the pageantry surrounding
this once-a-year event.
Lawrence E. Biegel, Managing Partner of the
Biegel Law Firm in Monterey, is an experienced litigator who practices both civil and
criminal law in State and Federal Courts.
He has been a past president of the Monterey
County Bar Association and a member of the
American Board of Trial Advocates
(ABOTA). He is a member of the organizing
committee of A Week in Legal London.
larry@biegellaw.com.

Yick Who?
The Great American Hero
By James Attridge

James Attridge

T

here is a movement afoot to name the
newly spiffed-up terminal at San
Francisco International Airport after
Harvey Milk. It is altogether fitting and proper
that we should do this. Los Angeles has hon-

ored Tom Bradley that way. Phoenix has
named a terminal for Barry Goldwater. The
Thurgood Marshall wing at BWA is the best
California Litigation Vol. 31 • No. 1 • 2018
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free museum anyone dragging a suitcase
could ask for. All were locals who had a bigger-than-just-local impact.
But there are four terminals at SFO, and
the time has come to give some thought to
the other three, and the legacy of those
whose names should stand alongside
Harvey’s in the pantheon of regular Joes
who stood up and undertook uncommon
strivings to make America what America
should be. I nominate Yick Wo, or Lee Yick,
or whatever his name was, because this forgotten soul stood up to power and made
good law; good law that made America better for good people.
Chinese emigration to California began
when fortune-hunters worldwide came here
to moil for gold. When Congress passed the
Transcontinental Railroad Act in 1862
Chinese workers filled the labor gap caused
by both the superior allure of mining and the
Civil War. With their help, the golden spike
was finally driven into the rocky soil at
Promontory Point, Utah in 1869. The arrival
of the railroad meant the arrival of white
laborers from the east, forcing the Chinese
into “women’s work” in eateries and laundries. Four out of five men in California were
unmarried at the time, and the Chinese
found little employment besides performing
those traditionally distaff functions. Yick Wo
came to California in 1861 and opened a
laundry on Third Street between Harrison
Street and St. Francis Place, a short walk
from AT&T Park, home of the Giants. Like
most Chinese he felt like a stranger in a
strange land, and the thought of seeking citizenship was absurd.
In those days half the Chinese population
of the U.S., 75,000 strong, lived in the Bay
Area. The Workingman’s Party was founded
in 1877 with the sole platform of agitating
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for Chinese exclusion. Its leader was an
Irish immigrant, “Lieutenant General”
Dennis Kearny, who ended all his speeches
with the words “whatever happens, the
Chinese must go.” (Kearny Street, which
runs into Chinatown, is not named for him.)
The Chinese Exclusion Act was enacted
in 1882, despite the fact it flew in the face
of a prior treaty. President Chester Arthur, a
friend of civil rights, threatened a veto, and
secured provisions that only blocked
prospective immigration, leaving the status
of people like Yick Wo intact.
But the San Francisco Board of
Supervisors had other ideas. There were
320 laundries in town, and all but 10 of
them were constructed of wood. Using a fire
that killed 11 as a pretext, they passed a
criminal ordinance stating: “It shall be
unlawful … to establish, maintain, or carry
on a laundry business within the corporate
limits of the City and County of San
Francisco without having obtained the consent of the Board of Supervisors, except the
same be constructed either of brick or
stone.” Of the 240 Chinese who applied,
only one got a license. All whites who
applied (except an Irish woman) were
granted permits. Sheriff Peter Hopkins
assessed a fine against Yick Wo, and when
he refused to pay, he was thrown in jail.
Though it is somewhat murky whether his
real name was Lee Yick, or whether he had
changed it, all legal documents identify him
as Yick Wo, because that was the name of
his laundry business.
The Chinese laundrymen formed a guild,
and hired Hall McAllister and L.H. Van
Schaick to pursue legal action. McAllister
had arrived in San Francisco in 1849, when
his dad Matthew Hall McAllister was
appointed California’s first federal judge. His

father’s statue stands astride San Francisco
City Hall, on the McAllister Street side. Van
Schaick was a prominent Republican who
once served as Chairman of the School
Board, and was described by The San
Francisco Call as “repeatedly solicited to
accept nominations.”
The California Supreme Court denied an
application for a writ of habeus corpus, but
the U.S. Supreme Court granted it unanimously and made no bones about why:
“Though the law itself be fair on its face and
impartial in appearance … if it is applied and
administered by public authority with an evil
eye and unequal hand … the denial of equal
justice is still within the prohibition of the
Constitution. … [T]he conclusion cannot be
resisted, that no reason for it exists except
hostility to the race and nationality to which
the petitioners belong, and which in the eye
of the law is not justified.” (Yick Wo v.
Hopkins (1886) 118 U.S. 356, 373-374.)
Moreover, the court made another point of
law that has endured: “The rights of the
petitioners … are not less, because they are
aliens and subjects of the Emperor of China.
... The Fourteenth Amendment is not confined to the protection of citizens.” (Id. at
pp. 368-369.) The decision set off howls of
protest from the local press and Kearny’s
legions. In Chinatown they set off fireworks.
The curious quirk in the outcome is that
this was the same Supreme Court that
upheld Jim Crow laws in the south in The
Civil Rights Cases (1883) 109 U.S. 3, and
later in Plessy v. Ferguson (1896) 163 U.S.
537. When the court applied the Fourteenth
Amendment to a small minority mostly
located a continent away, it saw no problem
enforcing its plain meaning. Maybe some of
them, who had railroads as clients, or
Justice Joseph Bradley, who had been a rail-

road’s general counsel, had a soft spot in
their hearts for the people whose toil had
made them wealthy. But when it came to
five million black people, they read the law
the opposite way.
McAllister died two years later and is
buried in Ross (in Marin County). C.L Van
Schaick died in 1896 and according to The
Call “a large delegation of Chinese merchants attended the obsequies in respect of
their old legal advisor.” The case itself,
which had only directly dealt with the
rights of the Chinese went forgotten until it
was brought to the court’s attention once
again in Hirabyashi v. United States
(1943) 320 U.S. 81. Attorney General Tom
Clark and Solicitor General Phillip Perlman
called it to the Court’s attention in Shelley
v. Kraemer (1948) 334 U.S. 1. The court
took note of it in declaring racially restrictive covenants in land deeds unenforceable.
Yick Wo has been cited by the court 160
times since.
All kinds of illuminating records were
destroyed in the earthquake and fire of
1906. We have no picture of Yick Wo. There
is no record of his signature. We’re not
exactly sure what his name was, and we
don’t know if he charged for extra starch.
But we know that he stood his ground and
because he did, the Constitution has
upheld its democratic promise. His only
monument is an elementary school in
Russian Hill. Tourists pass it without taking
notice on their way to snap photos on
Lombard Street, “the crookedest street in
the world.” Maybe it’s time Yick Wo’s memory gets its due. I think Harvey would agree.
James Attridge is an attorney and mediator
in San Francisco. He is writing a book about
presidential legal careers.
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From the Section Chair
(Continued from Inside Front Cover)
Pathways to the Bench program on March 9,
2018 at the State Capitol. This was an outstanding
program that had incredible speakers, including
the Honorable Consuelo Callahan from the Ninth
Circuit Court of Appeals, several State Superior
Court judges, along with David Casey, State Chair
of Senator Feinstein’s Judicial Section Committee,
David Fu, Chair of the State Bar Judicial
Nominees Evaluation Committee, and Venus
Johnson with Senator Harris’ Judicial Selection
Committee.
Due to the amazing success of last year’s
Litigation and Appellate Summits, where I had the
distinct honor to co-interview Chief Justice of
California Tani Cantil-Sakauye, your Executive
Committee is working hard on planning the
Summits again for this fall. The Litigation and
Appellate Summits will be held on Friday,
October 5, 2018 at the Marriott Union Square in
San Francisco. Here are a few highlights for this
year’s program:
California Supreme Court Associate Justice

✔ Mariano-Florentino Cuellar joins us for lunch
to talk about major issues facing California
courts and lawyers.
Berkeley Dean Erwin Chemerinsky will share
✔ his insights into the U.S. Supreme Court.
Trial Lawyer Hall of Famers will sharpen your
✔ cross-examination skills.
Expert panels will give you the latest on new
✔ federal and state rules as well as the upcoming sea change in California ethics requirements.

The Litigation Section is also seeking sponsorships
for the Summits. If you or your firm are interested
in sponsoring, please contact our Section
Coordinator, Melanie Miranda (melanie.miranda@
calawyers.org).
Following the October 5th Summits, consider
staying overnight to join us as we celebrate Fleet
Week and honor our veterans and military personnel. On October 6, 2018, the Litigation Section’s
Veterans and Military Affairs Committee will sponsor a special program about veterans’ issues, followed by a reception overlooking San Francisco
Bay while the Blue Angels perform overhead. Not
to be missed!
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The CLA will hold its first Annual Meeting
on September 14-15, 2018 in San Diego. The
Annual Meeting will be the highlight of CLA’s first
year—a premier event where attorneys will gather from across the state to exchange ideas and
learn from distinguished jurists and prominent
practitioners. Aptly, this year’s theme is Shaping
the Future for all California Attorneys. Chief
Justice Cantil-Sakauye will preside over a special
swearing-in ceremony, and we’ll enjoy a lively
conversation with recently retired Supreme
Court Justice Kathryn Werdegar. And don’t miss
the opening breakfast featuring CLA President
Heather Rosing, who will answer your questions
about CLA’s operations and vision. All CLA
Sections will present educational programming
during this two-day event. Look for the Litigation
Section’s signature series programs, including a
program from our Trial Lawyer Hall of Fame
series—featuring 2017 inductees Juanita Brooks
and Larry Wayte on cross-examination of
experts— a program from our Appellate Law
series on how to win a writ petition (criminal or
civil), and one from our new “Mini-MBA Program
for Litigators” series about the use/misuse of
Reptile Theory at trial. Please monitor CLA’s website for more information about the Annual
Meeting. And many thanks to our Section’s former Chair, Kathleen Brewer, for spearheading
the planning of the CLA Annual Meeting!
The Litigation Section continues to provide
regular webinars on a variety of litigation topics.
If you have an idea for a webinar or want to be
involved in planning a webinar, please contact
our webinar chair, Michael Kelleher, at
Michael.kelleher@cogentlegal.com. Also, you may
access many of the Litigation Section’s programs
through the online CLE catalog available on the
CLA website.
We hope you continue to support the
Litigation Section and our new bar association,
the California Lawyers Association. Please spread
the word to your litigation colleagues about our
great upcoming events. Thank you!:
Megan A. Rowe, a health care attorney in
Sacramento, California representing commercial and Medi-Cal health plans, is the
Chair of the Litigation Section. MRowe@
DSRHealthlaw.com.
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