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Trade Policy Developments
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Outlook for Trade Policy in 2017
• Shifting the Equilibrium
• Personnel IS Policy
• Known Unknowns
- how many fronts at once?
- tax policy (border adjustment) versus tariffs
• Unknown unknowns
- policy responses – China, NAFTA, EU
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Import/Customs Update

Aaron Marx, Associate
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Trade Facilitation and Trade Enforcement
Act of 2015
• Signed into force on February 24, 2016
• Different effective dates for various sections
• Major Changes
–
–
–
–

Drawback program
Anti-Dumping and Countervailing Duties
Intellectual Property Rights
Forced Labor
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Trade Facilitation and Trade Enforcement
Act of 2015
• Drawback Program

– Important Changes:

• Eliminates the “same class or kind” and “commercial interchangeability” requirements
for Manufacturing Substitution and Unused Merchandise Drawback, instead changing
to an 8-digit HTSUS requirement
• Changes refund calculation to a formula yet to be determined
• Increases timeline to file claim from 3 to 5 years

– Timeline:

• Changes apply to drawback claims filed on or after February 24, 2018
• During a one year transition period, February 24, 2018 – February 23, 2019,
claimants can choose whether to file under the current or new drawback
processes

• Proposed regulations from CBP are due for publication in February 2017
• On January 14, 2017, CBP had intended to deploy post release capabilities in the
Automated Commercial Environment (ACE), such as liquidation, drawback,
reconciliation, duty deferral, collections, statements and the Automated Surety
Interface. CBP has postponed this deployment, and has not yet announced a new date.
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Trade Facilitation and Trade Enforcement
Act of 2015
• Anti-Dumping and Countervailing Duties
– Important Changes

• Established a Trade Law Remedy Enforcement Division charged with
preventing and countering evasion of anti-dumping and countervailing duty
orders
• Provides procedures and timelines for CBP to investigate allegations of
evasion of AD/CVD duties filed by interested parties
• On January 10, 2017, the Dept. of Commerce announced its intention to
create an Advisory Council on Trade Enforcement and Compliance (ACTEC).
Nominations for the 20-member Council will be solicited soon.

– Enforcement

• CBP issued two Notices of Action in 2016 under EAPA:

– October 17, 2016: Notice of Non-Initiation of Investigation against NEXTracker for
evasion of orders concerning Circular Welded Carbon Quality Steel Pipe from China
– December 13, 2016: Notice of initiation of an investigation and interim measures taken
as to Eastern Trading NY Inc. concerning evasion of an order on Steel Wire Garment
Hangers from China
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Trade Facilitation and Trade Enforcement
Act of 2015
• Intellectual Property Rights
– Important Changes

• CBP was granted additional authority to seize items designed to circumvent
copyrights (new regulations to be published by February 24, 2017)
• CBP to draft and implement new regulations that treat applicants for a
copyright in the same manner as holder of an existing copyright
(implemented on September 12, 2016)
• CBP was granted additional authority to provide samples of potentially
infringing goods to IP owners to determine violations (trademark already
published September 18, 2015, copyright not published yet)
• Formalized existing IPR Center, provided budget for more personnel
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Trade Facilitation and Trade Enforcement
Act of 2015
• Forced Labor

– Section 307 of the Tariff Act of 1930 (19 U.S.C. § 1307) prohibits the
importation of merchandise mined, produced or manufactured,
wholly or in part, in any foreign country by forced labor – including
forced child labor.
– TFTEA removed the “consumptive demand” exception, which
allowed imports of goods made using forced labor.
• The statute was amended in November 2016
• CBP to follow with regulations amending 19 C.F.R. § 12.42(b)

– Increased enforcement by CBP
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American Manufacturing
Competitiveness Act of 2016
• The AMCA allows importers to directly petition the ITC for duty reduction
or suspension for imported goods that are not made in the United States
– In the past, importers had to petition their congressperson, and the petitions
were compiled into a “Miscellaneous Tariff Bill”
– The petition filing deadline was December 12, 2016. Over 3,000 petitions
were filed

• Domestic producers can file objections to the petitions filed by
importers. Objections must be filed with the ITC no later than 5:15 pm
EST on Friday, February 24, 2017
• The ITC’s preliminary report to Congress will be published in June 2017,
with the final report to follow in August
• Congress will consider whether to pass the duty reductions or
suspensions in the Fall of 2017, with a target effective date in November
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Border Adjustment Taxation
• In June 2016, the House Ways and Means Committee proposed certain
tax reform legislation for 2017

– The proposal included a corporate tax cut from a top rate of 35 percent to a
flat 20 percent rate
– The proposal also included a “border adjustment” wherein exports of
domestically produced goods be exempt from federal income tax and that
importers of foreign made goods be denied a cost basis for tax purposes in
such imports.
– The effect of the border adjustment is to reduce the net after-tax incomes of
U.S. firms reliant upon imports for their supply
– There is some concern that this proposal has the potential to violate the
WTO’s “national treatment” obligations under Article III of the GATT, and
that it may violate the prohibition on export subsidies under Article 3 of the
Agreement on Subsidies and Countervailing Measures (ASCM)
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Trade Remedies:
Antidumping, Countervailing, Safeguards,
and More

Benjamin Blase Caryl,
Associate
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New US AD/CVD Cases Filed Since Spring 2016
• Carbon and Alloy Steel Cut-to-Length Plate from Austria, Belgium,
Brazil, China, France, Germany, Italy, Japan, Korea, South Africa,
Taiwan, and Turkey (Apr. 2016)
• Ammonium Sulfate from China (May 2016)
• Finished Carbon Steel Flanges from India, Italy, and Spain (June 2016)
• Dioctyl Terephthalate (DOTP) from Korea (June 2016)
• Emulsion Styrene-Butadiene Rubber from Brazil, Korea, Mexico and
Poland (July 2016)
• Steel Concrete Reinforcing Bar from Japan, Taiwan, and Turkey (Sept.
2016)
• Hardwood Plywood from China (Nov. 2016)
• Softwood Lumber from Canada (Nov. 2016)
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Recent Petition and Voting Trends
More Petitions Filed:
• 2012:
5 petitions covering 12 product-country combinations
• 2013:
14 petitions covering 43 product-country combos
• 2014:
8 petitions covering 16 product-country combos
• 2015:
13 petitions covering 44 product-country combos
• 2016:
17 petitions covering 37 product-country combos
More Affirmative Injury Votes at U.S. Int’l Trade Comm’n (ITC):
• 2012:
47 percent (7 of 15)
• 2013:
53 percent (8 of 15)
• 2014:
65 percent (24 of 37)
• 2015:
88 percent (15 of 17)
• 2016:
90 percent (36 of 40)
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2016 Trade Remedy Highlights
• US Steel’s “337” Petition on Chinese Steel
Imports
• US CVD Investigation of Softwood Lumber from
Canada
• Anti-Circumvention Investigations of Flat-Rolled
Steel from Vietnam
• WTO Disputes on US “Zeroing”, China
Agriculture Subsidies, China Non-Market
Economy Status, and China Aluminum Subsidies.
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Trump Trade Remedies
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Trump Trade Remedies:
• New sheriffs are in town: many from law firms that
represent US steel companies in trade cases
• Enhanced and more aggressive enforcement by
Commerce Department and Customs:
– Expedited investigations
– Focus on circumvention and evasion
– (More) focus on China

• USTR will file more WTO cases
• Other unilateral action?
• More trade remedy petitions
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Blockchain and Corporate Social
Responsibility

Jana del-Cerro, Counsel
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Will Corporate Social Responsibility Continue?
• Repeal or amendment of Dodd Frank Act could mean SEC
conflict minerals reporting requirement on the chopping
block, with no expanded reporting (e.g., sustainability).
• But corporate social responsibility will continue:
– Compliance with CSR requirements in foreign jurisdictions (EU, UK)
– Investigative reporting and social media
– Shareholder activism
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Blockchain Solutions for Supply Chain Transparency
• Issue: Consumer product makers/retailers know little about
the sources of raw materials used in production
• Startups and pilot projects using distributed ledger
technologies to track ownership of physical goods and
inventory:
• Food safety efforts
• Conflict diamonds
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Anti-Money Laundering & Enforcement
Trends

Carlton Greene, Partner
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Major New Rules
Customer Due Diligence Rule
– Issued May 11, 2016
– Compliance Required May 11, 2018
– Establishes CDD as “fifth pillar” of AML
• Nature and purpose
• Identify and verify beneficial owners of legal
entity customers (NEW)
• Ongoing, risk-based monitoring
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Major New Rules
Customer Due Diligence Rule
– Beneficial Owners

• All individuals with 25% or more equity, direct or
indirect
• One individual with significant control (e.g. CEO)
• Ongoing, risk-based monitoring

– Many exclusions and exemptions where AML
risk is low (e.g. regulated financial
institutions)
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Major New Rules
NYDFS Rule on AML/Sanctions Programs
– Issued June 30, 2016
– Effective Jan. 1, 2017
– Requires Transaction Monitoring Program (AML) and Filtering
Program (Sanctions) with prescribed elements, some may go
beyond federal requirements
• Documentation of detection scenarios
• Documentation of identified deficiencies, remedial efforts
– Requires annual board certification or senior officer finding that
program requirements are met, first is due April 15, 2018
– potential criminal penalties for knowingly false certification
– Not clear what happens with certification when identified
problems are being remedied
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Major New Rules
Registered Investment Advisor Proposed Rule
• Proposed Sep. 1, 2015
• Would treat RIAs as “financial institutions”
– AML program
– SAR and CTR reporting, recordkeeping
– Codifies CIP reliance previously allowed by SEC
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Major Guidance
– Advisory on Cyber-Events, Cyber-Enabled Crime

• Issued Oct. 25, 2016
• Requires reporting of cyber-events and attempts
• Calculate threshold based on potential commercial
value of information
• Requires inclusion of cyber-related information in all
SARs, where available
• Significant expansion of SAR reporting obligation
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Enforcement
– SEC and FINRA – Several AML penalties for program, SAR deficiencies
• AML is 2017 priority, especially microcap
• FINRA $17m penalty against Raymond James Financial Services
– FinCEN
• Waiting on new Director
• 2016 enforcement focused on casinos
• Focus on areas where FinCEN primary, strategic cases in shared areas
– NYDFS
• Mega Bank (Taiwan) (Aug. 19, 2016 -- $180m)
• Agricultural Bank of China (Nov. 4, 2016 -- $215m)
• Intesa Sanpaolo (Dec. 15, 2016 -- $235m)
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Export Controls

J.J. Saulino, Counsel
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Russia Entity List Designations – UKRAINE
• December 27, 2016
• BIS adds 23 Russian entities to Entity List for actions contrary to U.S.
national security policy and violations of international law with
respect to activities in Ukraine
• Designations include:
– Seven subsidiaries of Almaz-Antey Air Defense Concern Main System
Design Bureau, JSC, an entity originally listed on the Entity List in
September 2014
– Eight subsidiaries of Joint-Stock Company Concern Radio-Electronic
Technologies, an entity originally listed on the Entity List in July 2014
– Eight entities operating in the Crimea region of Ukraine

• BIS also revises its official license review policy for exports to Russia
of items controlled as CB (chem-bio), NP (non-prolif.) and NS (nat.
sec.) to a presumption of denial if the items would make a “direct
and significant” contribution to Russian military capabilities
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Russia Entity List Designations – CYBER
• December 29, 2016
• BIS adds five Russian entities to Entity List as part of
Administration’s cyber executive action

– GRU
– FSB
– Special Technology Center, Zorsecurity Center, and ANO PO
KSI (all provided specialized assistance to GRU)

• All entities were also added to SDN list simultaneously
• First use by BIS of Entity List to respond to cyber threats
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BIS/DDTC: Military Aircraft and Gas
Turbine Engine Rule Changes
• Nov. 21, 2016 – BIS and DDTC publish final rules
revising USML Cat. VIII (Military Aircraft) and Cat.
XIX (Gas Turbine Engines) (eff. 12/31/16)
– Cat VIII last revised in 2013
– Proposed rule had been published in Feb 2016

• Nov. 21, 2016 – DDTC Industry Notice

– Addresses a narrow range of items moving from CCL to
USML in the Final Rule
– Primarily impacts next-generation platforms
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BIS Action on Sudan
•
•

•

•

Jan. 13, 2017: BIS issues “review policy” in conjunction with OFAC announcement
on Sudan
Even though OFAC has issued general licenses permitting nearly all activities
previously prohibited by the SSR, BIS will continue to require a license for the
export or re-export to Sudan of nearly all non-EAR99 items, and will continue to
maintain its general policy of denial for applications to export or reexport most
controlled items when intended for any end-user or end-use in Sudan.
Two exceptions - BIS has now adopted a general policy of approval for the following
two types of exports or reexports:
– Civil Aircraft: items controlled only for AT reasons and “that are intended to ensure the safety
of civil aviation or the safe operation of fixed-wing commercial passenger aircraft.”
– Railroads: items controlled only for AT reasons that “will be used to inspect, design, construct,
operate, improve, maintain, repair, overhaul or refurbish railroads in Sudan.”

This general policy of approval, does not apply to transactions involving “sensitive”
end-users, including Sudan’s “military, police, and/or intelligence services and
persons that are owned by or are part of or are operated or controlled by those
services.”
34

Economic Sanctions

Dj Wolff, Counsel
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Summary
• Continues to be an area of constant change
• 22 of 29 (76%) programs changed since January 1, 2016
–
–
–
–
–

Fully repealed (2): Burma (Myanmar) & Cote d’Ivoire
Major relaxations (2): Sudan & Belarus
Moderate relaxations (2): Cuba & Iran
Substantial Expansion (1): North Korea
Designation Additions / Removals (15)

• Expect the next 12 months to be more of the same
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Last 12 Months v. Next 12 Months
Program

Changes Since Jan. 1, 2016

Burma /
Myanmar

Program repealed on July 10,
2016

No change.

Cuba

Three additional rounds of
relaxations (January, March,
and October)

•
•
•

No additional relaxations.
Potential reversal of limited portions of the rollback.
Not currently expected to fully repeal relaxations.

•

Aggressive enforcement of remaining sanctions
(primary nuclear, terrorism, and human rights).
Maintenance of JCPOA, but close scrutiny of
obligations and potential repeal in event of Iranian
violation.

Iran

North
Korea

Implementation of the JCPOA
(Jan. 16, 2016)

•
•

Implementation of full
embargo (Mar. 2016)
Expanded UN sanctions.

Predicted Change Under New Administration

•

•
•
•

Maintenance of full embargo.
Potential expansion of unilateral sanctions (e.g.,
potential secondary sanctions?);
Increased efforts to encourage multilateral (China)
enforcement of UN measures
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Last 12 Months v. Next 12 Months (cont.)
Program

Sudan

Russia /
Ukraine

Potential Change Under New
Administration

Changes Since Jan. 1, 2016
General license authorizing most U.S.
person activity. Continued limitations
related to: (a) state divestment, (b)
export controls, (c) existing U.S.
settlements, and (d) remaining non[SUDAN] SDNs
•
•

Additional SDN/SSI designations.
Reaffirmation of Russia-related
“emergency” extending program for
12 months (Jan. 2017).

ListContinued designations, including
recently under cyber (first time) and
Based
Programs Magnitsky (second time) EOs

New Administration has not commented
publicly. But, some media reporting indicates
they may have been consulted and may
approve of the new relaxations.
•
•

Administration has indicated a willingness
to relax sanctions for cooperation on (a)
Syria or (b) nuclear draw-down.
Congress remains opposed to a relaxation
of sanctions and has introduced
legislation to expand sanctions

Expected to rely heavily on list-based
programs. Particular focus on terrorism / ISIL
and potentially expanded use of cyber EO 38

The View from Europe

Charles De Jager, Counsel
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EU Economic Sanctions
•

Following implementation of the JCPOA one year ago, EU companies have been
streaming into Iran to seize business opportunities.

•

For now, the EU has continued to extend sanctions against Russia:
– Sanctions for the illegal annexation of Crimea – until June 23, 2017
– Sanctions targeting Russian economic sectors – until July 31, 2017
– Restrictive measures against individuals and entities – until March 15, 2017

•

The UK Office of Financial Sanctions Implementation is operational since April
and recently issued draft guidance on monetary penalties for sanctions breaches.
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EU Export Controls
•

The EU Export Control Policy Review continues:
– The Impact Assessment was published in September 2016.
– Points were addressed at the annual Forum in December 2016.
– Opportunities remain for stakeholders to comment.

•

The EU has proposed broader controls on cyber-surveillance technology exports,
balancing considerations of human rights and exporters’ competitiveness.

•

The currently applicable updated EU control list entered into force on November
16, 2016, introducing a number of changes.
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EU Trade Policy and FTAs
•

Trade Commissioner Malmström has identified rising protectionism, Brexit and
President-elect Trump as the EU’s three major trade challenges in 2017.

•

The Court of Justice of the EU is due to issue an important opinion on the
respective competences of the EU and its Members States in the trade sphere.

•

Signing of the EU-Canada CETA was delayed by the last-minute objection of
Wallonia to aspects of the deal, leading to a political fix.

•

Conclusion of TTIP under the Obama Administration was abandoned last fall,
with the negotiations now stalled indefinitely despite some progress.
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EU Trade Remedies
•

The EU initiated ten new proceedings in 2016 (9 anti-dumping and 1 antisubsidy), of which six targeted China and two targeted South Korea.

•

The European Commission is pushing to strengthen the EU trade remedy rules to
maintain fair trade conditions:
– adapting the lesser duty rule in cases involving exporting countries with
massive overcapacities or distortions in raw material prices; and
– disregarding costs and prices in favor of benchmarks to calculate dumping
when markets are distorted by pervasive state influence on the economy.

•

The EU is increasing pressure on China to curb overcapacities in steel and other
industries.
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EU Customs Law
•

The much-heralded entry into force of the Union Customs Code (UCC) last May
was notable for the general absence of any disruption to EU trade flows.

•

The more difficult work of thoroughly implementing the UCC in ways that will
truly affect businesses remains to be done in many respects.

•

The European Commission has been releasing guidance documents on a variety
of key issues concurrently with the UCC’s entry into force.

•

The development and deployment of the electronic systems supporting and
implementing key UCC provisions will continue in 2017 and through to 2020.
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Corporate Social Responsibility
• The EU expressly seeks to promote sustainable development and the
effective implementation of ILO Conventions as integral parts of its trade
and foreign policies.
• Nevertheless, the EU has been challenged before the European Courts
and the European Ombudsman for allegedly failing to consider the
impact of its trade agreements with Morocco and Vietnam.
• Some EU Member States are more proactive, such that requirements for
companies to report publicly on their due diligence programs are likely to
increase. For example:
– The Netherlands strongly promotes CSR objectives in accordance with the
OECD Guidelines for Multinational Enterprises and ILO standards.
– The UK Modern Slavery Act of 2015 introduced a transparency in supply
chains provision that provides for the publication of an annual slavery and
human trafficking statement.
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