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CAS: “Affected” Contracts
• On CAS-covered contracts, Govt is entitled to price adjustments to reflect
“increased costs” paid as a result of noncompliance or changes in
accounting practice
• Federal Circuit affirmed ASBCA's decision that a CAS-covered contract that
was completely repriced with full disclosure after an accounting change
was not “affected” by the change
• Court rejected DOJ’s arguments that repriced contract was “affected”
because
– It had been modified rather than completely terminated and reawarded or
– PCO's agreement to a new price constituted an impermissible
“waiver” of ACO's exclusive right to determine impact of an
accounting change
• Other implications: IDIQ contracts, changes, letter contracts, options
Donley v. Lockheed Martin Corp., 608 F.3d 1348 (Fed. Cir. 2010)
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CAS: Measuring Cost Impact
• CAS statute and clause require contract cost or price
adjustment if unilateral accounting change causes the Govt to
pay increased costs “in the aggregate”
• Accounting change in the method of measuring the actuarial
valuation of assets for a pension plan
• ASBCA:
– Cost impact on fixed-price CAS-covered contracts must be
aggregated with (offset by) cost impact on flexibly priced CAScovered contracts
– Price adjustment limited to CAS-covered contracts in effect at
the time of the accounting change; Govt may not include
speculative effect on future contracts

Raytheon Co., ASBCA No. 56701 (March 31, 2011)
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Compound Interest
• Federal Circuit denied petition for en banc review of its
decision holding that, because the CAS statute requires
interest on cost impacts for CAS violations to be
calculated at the rate established under 26 USC §6621,
the interest must be compounded in accordance with
26 USC §6622 (Gates v. Raytheon, 636 F.3d 1363 (Fed.
Cir. 2011))
• Following Gates v. Raytheon decision, proposed FAR
rule would require compound, rather than simple,
interest to be used in calculating damages for
violations of the Truth in Negotiations Act
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CAS 413: Pension Cost Adjustments
• Contractor's claim for pension cost adjustment under CAS 413 for
pension plans with funding deficits at a "segment closing"
• Claim could be barred by the standard language required in
novation agreements that the contractor "waives any claims and
rights against the Government that it now has or may have in the
future in connection with the [novated] contracts”
• Govt takes the position that its agreement to novate contracts is
completely within its discretion
• Govt could effectively negate CAS 413 by refusing to novate
contracts unless the contractor agrees to waive right to adjustment
• Trap for the unwary in the unlikely event that all assets and
liabilities are not transferred to the buyer
Raytheon Co. v. United States, 96 Fed. Cl. 548 (Fed. Cl. 2011)
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Allowability of Letter of Credit Costs
•

•
•

Contractor sought recovery of costs incurred in 2005 and 2006 to maintain a
standby Letter of Credit (LOC) issued by a bank to guarantee the contractor’s
ability to repay the entire amount of its long-term debt during each year
Government argued that the costs were unallowable under FAR 31.205-20 as costs
of financing long-term capital.
Board held for the contractor, finding
– FAR 31.205-20 was inapplicable because the contractor treated the full amount of its
long-term bond debt as part of its “Current liabilities” not as its “long-term liabilities”
– paying an annual fee (the LOC costs) for the purpose of guaranteeing the bank’s ability
to repay the full amount of the contractor’s long-term bond debt qualified as
administrative costs for short-term borrowing for working capital allowable under FAR
31.205-27(a)(3)
– the LOC costs in dispute were not fixed and upfront costs and, therefore, were different
from the typical costs of financing.

SRI International, ASBCA No. 56353, 11-1 BCA ¶ 34694 (Feb. 18, 2011)
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Treatment of T&M Subcontract Costs
• Issue: Should subcontract labor costs be treated as “time” and
billed at the fixed hourly labor rates set in the contract or as
“material” at the actual cost charged by the subcontractor
• CBCA ruled that the subcontract labor costs should be charged as
material at the actual cost charged by the subcontractor
– Left open for fact development the question of whether contractor
could charge overhead, G&A, and profit on the subcontract labor costs

• Contractor and CBCA appear to have ignored published GSA
guidance in support of billing the costs at the fixed contract hourly
labor rates and policy guidance associated with 2007 amendments
to the governing FAR clause
Serco Inc. v. Pension Benefit Guaranty Corp., CBCA No. 1695, 11-1 BCA
¶ 34662 (Jan. 14, 2011)
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Joint Venture Costs
• Joint venture not required to submit CAS disclosure statement with
proposal
– Proposal included Disclosure Statements from the two JV members
– All costs to be billed would be incurred and accounted for by the two JV
members
– Overall share in cost of performance and specific roles to be filled by the
two JV members set forth in proposal

Northrop Grumman Space & Missile Sys. Corp., Comp. Gen. Dec. B-400837,
2009 CPD ¶ 52 (Feb. 17, 2009)
• Agency improperly rejected a proposal from a joint venture because the JV
did not have its own indirect cost structure
– JV had provided a labor overhead rate for each JV partner that was
applied to that partner’s total direct labor dollars
– Agency could not explain why this was unacceptable

McKissack + Delcan JV II, Comp. Gen. Dec. B-401973.2, 2010 CPD ¶ 29 (Jan.
13, 2010)
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Proposed Rule: Elimination of CAS
Exemption for Overseas Contracts
• Currently, contracts and subcontracts
executed and performed entirely outside the
U.S. are exempt from complying with CAS. 48
C.F.R. § 9903.201-1(b)(14)
• CAS Board has proposed to eliminate this
exemption
– directed by section 823 of the National Defense
Authorization Act for Fiscal Year 2009 to consider
its elimination
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New Interim Rule: Business Systems Reviews
• Current FAR 16.301-3: “A cost-reimbursement contract may be used
only when the contractor’s accounting system is adequate for
determining costs applicable to the contract.”
• Practice has been that DCAA audits all systems for “adequacy,” reports
recommendations to ACO, and ACO decides
– DCAA recommendations are binary – adequate or inadequate,
nothing in between
– DCAA positions often unreasonably restrictive
• New interim rule
– Covers all major systems
– DCAA reports factual findings, not recommendations re adequacy
– ACO decides on adequacy
– ACO may withhold or take other punitive action for material risk
– Material risk defined in 2011 Authorization Act
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Proposed Rule: Allowability of IR&D Costs
• Proposed DFARS to condition allowability of IR&D
costs on reporting of unspecified information
about individual projects at least annually and
again on completion
• Would apply to all contractors with annual IR&D
costs in excess of $50,000
– Less than 1% of the threshold in effect in 1990 for
reporting IR&D projects under prior regulatory regime
– Mandatory reporting requirement completely
abolished in 1996
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Interim Rule: Reporting Executive
Compensation
• Three primary requirements

– Prime contractor executive compensation
– First-tier subcontractor executive compensation
– Reporting of first-tier subcontractor awards

• No exemption for COTS or commercial items
• Applicable to all contracts with value of $25,000
or more, except classified contracts and contracts
with individuals
• Relationship to ARRA reporting requirements
• Grant guidance generally mirrors FAR provision
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Interim Rule: Reporting Executive
Compensation, cont’d
• Who must report?

– Any contractor that, in the contractor’s preceding fiscal
year, received:

• 80 percent or more of the contractor’s annual gross revenues from
Federal contracts, subcontracts, loans, grants, subgrants, and
cooperative agreements
• $25,000,000 or more in annual gross revenues from Federal
contracts, subcontracts, loans, grants, subgrants, and cooperative
agreements
• The public does not have access to information about the
compensation of the executives through periodic reports filed
under section 13(a) or 15(d) of the Securities Exchange Act of 1934
(15 U.S.C. 78m(a), 78o(d)) or section 6104 of the Internal Revenue
Code of 1986

– Any first-tier subcontractor meeting the same thresholds
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Interim Rule: Reporting Executive
Compensation, cont’d
• What must be reported?

– Contractor shall report names and total compensation of
each of the five most highly compensated executives for
the contractor’s preceding completed fiscal year

• “Executive” is broadly defined as officers, managing
partners, and any other employees in management
positions
• When must this information be reported?

– By the end of the month following the month of a contract
award, and annually thereafter

• Who can access the information?
– It will be publicly available
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Inflation Adjustments
• FY 2010 Executive Compensation Cap is $693,951
• Simplified acquisition threshold (FAR 2.101) was raised
from $100,000 to $150,000
• Commercial-item test program ceiling (FAR 13.500)
increased from $5.5 million to $6.5 million
• Cost or pricing data threshold (FAR 15.403-4) changed
from $650,000 to $700,000
• Threshold for prime contractor subcontracting plans
(FAR 19.702) was raised from $550,000 to $650,000,
and from $1 million to $1.5 million for construction
contracts.
• CAS threshold not yet changed from $650,000
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Notable DCAA and DCMA Audit/Policy
Guidance
• Ineligible Dependent Health Care Costs
– DCMA guidance (Sept. 24, 2010) agreed with DCAA’s
position that health care costs for ineligible dependents
are expressly unallowable and subject to penalties if
included in a final indirect cost rate proposal
– Later DCAA guidance (Feb. 4, 2011) provided that
unallowable health care costs could be a CAS 405
noncompliance and a cost impact should cover all affected
years (even closed years)

• DCAA “Rules of Engagement” (Sept. 9, 2010)
– Established oral and written communication requirements
with contractors and COs before, during, and after an audit
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DoD “Better Buying Power” initiative (Jan.
4, 2011) to reduce DCMA/DCAA overlap
• Increased thresholds for cost/price proposal audits by
DCAA
– DCAA will not audit proposals less than $100 million
for cost-type contracts and less than $10 million for
fixed-price contracts
• DCMA will be responsible for forward pricing rate
agreements and recommendations
– But shall adopt DCAA’s recommended audited rates
• DCAA will no longer conduct Financial Capability Reviews
or Purchasing System Audits
• DCAA and DCMA will not overlap in business system
reviews and audits
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In Limbo: Pension Harmonization Act
Rules
• Where are they? They were required by
statute to be issued by 12/31/2009, to be
effective no later than 1/1/2011
• The final rules, whenever issued, will likely be
a major event for contractors with pension
costs, and could require quick implementation
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