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FCA Statistics and Enforcement Trends
• In FY 2010, DoJ secured $3B in civil cases
involving fraud against the Government.
• $5.4B recovered under FCA since Jan. ’09
eclipse any previous two-year period.
• $27B recovered since 1986.
• 80% of new FCA cases are filed by relators.
• FERA and PPACA enhance potency of qui tam
provisions.
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FCA Statistics and Enforcement Trends
FY 2010

Total since 1986

New matters

709

11,359

Qui tam

573 (81%)

7,202 (63%)

Recoveries

$3,012,307,609

$27,195,570,308

Relator share

$385,167,574 (19%)

$2,877,684,871 (16%)
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FCA Statistics and Enforcement Trends
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Dollar Amount
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FCA Statistics and Enforcement Trends
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Government Enforcement
• National Procurement Fraud Task Force
(NPFTF) created in 2006, now focused on
Recovery Act fraud. Task Force includes:
– Inspectors General
– FBI and Defense investigative agencies
– Federal prosecutors from U.S. Attorney’s offices
– DoJ’s Antitrust, Civil, Criminal, Environmental &
Natural Resources, National Security and Tax
Divisions
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Government Enforcement
• DoJ Criminal Division in Nov. 2010 created
Financial Institutions and Public Sector Fraud
Unit.
– Focus on: mortgage fraud, bank fraud,
government procurement fraud.
– Particular focus on contracting fraud in
Afghanistan.
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Prosecution of Company Executives
• U.S. v. The Purdue Frederick Co.
– Three former top executives pled guilty to single
count of introducing a misbranded drug into
interstate commerce.
– OIG excluded executives from participation in
federal health care programs for 20 years.
– Exclusions upheld on appeal at DAB and U.S. Dist.
Court (reduced to 12 years).
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Prosecution of Company Executives
• U.S. v. Hermelin
– Four chief executives pled guilty to two counts of
introducing misbranded drug into interstate
commerce.
– 30 day jail sentence
– $1.9 million in fines and forfeitures
– Exclusion of executive
– Company avoided exclusion but divested the
subsidiary
156

Prosecution of Company Executives
• U.S. v. Stevens
– Former assoc. general counsel charged with
obstruction, falsification and concealment of
documents, making false statements during
investigation of off-label drug promotion.
– Indictment dismissed for improper instruction to
grand jury regarding the advice of counsel
defense.
– Re-indicted, but Judge enters Order of Acquittal.
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Prosecution of Company Executives
• “Responsible Corporate Officer” Doctrine
– Exception to general rule that individuals should not be
subject to criminal liability without requisite mens rea.
– Officer has duty to seek out and remedy violations, but also, a
duty to implement measures that will ensure that violations
will not occur.
– Used mostly in food & drug and public safety enforcement.
– FDA and HHS announced increased use of misdemeanor
prosecutions to hold responsible officials accountable.
– DoD may follow that trend.
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FCA’s Public Disclosure Bar
• 1943: Imposed jurisdictional bar on parasitic relators
by prohibiting qui tam suits based on information
already in the Government’s possession.
• 1986: Limited the bar to encourage more
whistleblowing by replacing “government
knowledge” defense with a bar on allegations based
on “public disclosures” unless relator is “original
source.”
• 2010: Patient Protection and Affordable Care Act
(PPACA) is intended to cut back on the use of the
public disclosure bar.
– Effect will be more parasitic qui tam actions.
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FCA’s Public Disclosure Bar
• 2010 PPACA converts the public disclosure bar from
an absolute jurisdictional bar to a more flexible
standard.
• No longer stated in terms of a jurisdictional bar.
– More vigilance required early; must be in an
answer or dispositive motion or may be waived.
• The court is not required to dismiss a relator’s action
if the Government opposes a defendant’s motion to
dismiss.
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FCA’s Public Disclosure Bar
• Revision of the definition of “publicly
disclosed”:
1. Information only from “Federal criminal, civil, or
administrative proceeding in which the
Government or its agent is a party”;
2. Information only from a “Federal report, hearing,
audit or investigation”;
3. “News media” remains the same.
• No definition of “news media” (internet? blogs?)
• Consider press releases regarding overpayment
refunds and self-disclosures
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FCA’s Public Disclosure Bar
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FCA’s Public Disclosure Bar
• PPACA modifies the “original source”
requirement:
– “Original Source” = Escape Hatch
– Only requires a relator to have “knowledge that
is independent of and materially adds to the
publicly disclosed allegations,” which omits the
prior requirement that the knowledge be “direct
and independent of . . . the information on which
the allegations are based.”
– “Independent knowledge” and “materially adds”
are undefined.
§ 10104(j), Effective March 23, 2010
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FCA’s Public Disclosure Bar

§ 10104(j), Effective March 23, 2010
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FCA’s Public Disclosure Bar
U.S. ex rel. Rosner v. Glenn Gardens (SDNY 2010)
• Is information from a publicly searchable database a
public disclosure?
– Tenant’s FCA claim against housing complex, alleging
fraudulent reports to HUD in connection with obtaining
housing assistance payments.
– Relator based claim on information from searchable
database on a state government website.
– Court: Information constituted an administrative
report.
• Note: PPACA would exclude state government material.
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FCA’s Public Disclosure Bar
Schindler v. U.S. ex rel. Kirk, __U.S.__ (May 16, 2011)

• Is information obtained under FOIA a public disclosure?
– Alleged: False certification of compliance with
requirement to file report showing number of veterans
employed. Hundreds of false claims alleged.
• Relator’s wife learned via a FOIA response that
contractor did not file required reports.
– District Court Dismissed: Found that FOIA responses
were “reports” that constituted public disclosures, thus
depriving it of subject-matter jurisdiction.
– 2nd Cir. Vacated: Held FOIA responses are not public
disclosures unless the material is an administrative
report or investigation.
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FCA’s Public Disclosure Bar
(Schindler continued)

• Supreme Court’s focus: Is the FOIA disclosure
a gov’t report per se?
– Defendant: Gathering and producing records is a
report
– Relator & DOJ: FOIA responses which are distinct
from the agency’s normal mission are not reports
or investigations.
– Scalia: Appreciated defendant’s bright line test.
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FCA’s Public Disclosure Bar
(Schindler continued)

• Supreme Court Reverses In 5-3 Decision (May 16, 2010)
– Thomas, Roberts, Scalia, and Kennedy (Ginsburg,
Breyer, and Sotomayor dissented and Kagan did not
participate).
• Federal agency's written response to an FOIA request
constitutes a "report" within the meaning of the FCA’s
public disclosure bar.
• “[A] classic example of the 'opportunistic' litigation that
the public disclosure bar is designed to discourage,"
• Noted that the words congressional, administrative or
GAO, which precede the word report, "tell us nothing
more than that a 'report' must be governmental."
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Courts Split on Implied Certifications
5th Cir. Rejects Theory
U.S. ex rel. Steury v. Cardinal Health
• Liability must be premised on a false
certification of compliance with a contractual
provision, statute or regulation that is a
prerequisite to payment.
• Payment condition is the “crucial distinction”
between punitive FCA liability and ordinary
breaches of contract.
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Courts Split on Implied Certifications
(Steury continued)

• Steury alleged the sale of defective medical products to VA
in violation of warranty of merchantability clause (“safe,
reliable and quality tested”).
• No actual certification of compliance; relator alleged it was
implied in payment requests.
• Court: Contract clause was not a prerequisite of payment.

– Even if there were a breach of contract, it would not be “fair” to
impose FCA liability on the basis of a promise that was not a
condition of payment, regardless of whether such a breach
would have been material to the government’s payment
decision.
– Failure to state a claim because relator did not allege that
compliance with the warranty of merchantability was a
condition of payment.
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Courts Split on Implied Certification
• Steury’s importance:

(Steury continued)

– Court expressly declined to hold that FCA action can be based on an implied (rather
than express) certification, casting doubt on viability of the theory.
– Court reaffirmed principle that FCA was not intended to police every violation of
law or contract provision.
– Court drew clear distinction between elements of “materiality” and “falsity:”
• Although a certification (even an express certification) might be material to
the government’s decision to pay a claim, a claim is not rendered false by a
contractor’s mere non-compliance with a statute, regulation or contractual
provision, unless it is a prerequisite for payment.
– Allows contractors to tailor their training and compliance programs to ensure that
explicit conditions of payment are followed, or corrected quickly if not.
– Bright line test should lessen the number of breach of contract cases masquerading
as fraud cases.
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Courts Split on Implied Certification
D.C. Cir. Accepts Theory
U.S. v. SAIC
• Liability for implied certification of compliance
with a statute, regulation or contractual
provision can be imposed even if the provision
is not a prerequisite to payment.
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Courts Split on Implied Certification
(SAIC continued)

• Gov’t alleged SAIC’s noncompliance with NRC’s
contractual requirement to identify and prevent
potential conflicts of interest.
• Express certification at time of award and continuing
duty to disclose through period of performance.
• Claims for payment did not include any express
certification of compliance with OCI rules.
• No contract term which conditioned payment on such
certification or compliance with OCI rules.
• Gov’t alleged payment requests carried an implied
certification of compliance which rendered the claims
false.
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Courts Split on Implied Certification
• DC Cir.:

(SAIC continued)

– Precondition defense would create a liability loophole,
allowing violations of any provision as long as it was not
identified as a precondition of payment.
– Proper standard is to focus on “materiality:”

• Plaintiff must show that contractor withheld information about its
noncompliance with material contractual requirements.
• At trial, contracting officer testified he would not have paid claims
had he known of the violations.

– To prevent abuse by plaintiffs focused on minor
contractual provisions, court favored “strict enforcement”
of materiality and scienter standards.
• Court’s scienter standard includes: knowledge of the violation +
knowledge that compliance was material.
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Courts Split on Implied Certification
9th Cir. Accepts Theory
Ebeid ex rel. U.S. v. Lungwitz
• “Implied false certification occurs when an entity has
previously undertaken to expressly comply with a law,
rule or regulation and that obligation is implicated by
submitting a claim for payment even though a
certification of compliance is not required in the
process of submitting a claim.”
• Materiality:
– Whether the false certification was relevant to the govt’s
decision to confer a benefit.
– The potential effect of a false statement, not whether it
actually influenced the U.S. to make payment.
175

Good News: DC Cir. Limits Damages
U.S. v. SAIC
• Proper measure of damages is the difference between the
value of the goods or services provided and the value they
would have had to the gov’t if they had been delivered as
promised (derived from U.S. v. Bornstein).
• Jury awarded treble damages based on the full amount of
the two contracts at issue ($5.9 million), even though there
was nothing wrong with SAIC’s performance.
– Jury accepted govt’s evidence that but for the falsity, the
contracts would have been awarded to another contractor.
– District court had instructed jury to ignore the value of SAIC’s
work.
– Jury awarded only $78 on the breach of contract claim.
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Good News: DC Cir. Limits Damages
(SAIC continued)

• DC Cir. reversed and rejected district court’s
approach to damages.

– Jury instruction which barred jury from considering
the value of SAIC’s services distorted the benefit of
the bargain analysis.
– To recover full contract value, gov’t has to prove it
received no value.
– On remand, proper instruction is:

• Calculate damages by determining the amount of money the
gov’t paid out due to the false claims over and above what
the services the company actually delivered were worth to
the gov’t.
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