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Anything Humans Can Do,
GenAl Can Do ... Worse?

Josh Sohn and Jazmine Buckley*

In this article, the authors explore the parallels between generative Al and
human memory, particularly in the context of the legal system.

If Ex Machina, Black Mirror, and Wall-E are to be believed,
humans are at risk of being overrun by technology at any given
moment. Artificial intelligence (AI) and its ever-expanding use-
cases makes it impossible to escape the existential question that is:
Are machines capable of replacing humans?'

The malleability of the human brain is a minefield for lawyers.
The quirks of human memory? and its impact on the legal system’
have been discussed at length. It is therefore no longer debatable
that memory is remarkably flexible and subject to modification
based on experiences,* exposure to false information,’ and repeated
conversation and questioning.® Given the varying flaws with AI—
including “hallucinations” and “misrepresentations”—it seems that
Al is not only capable of mimicking what humans do well but it is
also capable of mimicking what humans do poorly.

In essence, the problems with human memory and generative
AI (GenAl) amount to a problem of inputs and outputs. Both are
heavily influenced by the quality of the input and the subsequent
pressure placed on that input. These quirks of the human brain
manifest in ways that are similar to the flaws present in GenAlI pro-
grams, as both are designed to create answers to questions based on
what they reasonably expect the questioners want to hear (or read).”

Over the past few years, courts around the world have been
taced with the challenge of what to do when they receive halluci-
nated output from AI models.® Typically, these submissions cite
cases, testimony, or quotations that do not exist. The way that courts
are grappling with the new phenomenon of hallucinating AI models
may provide an impetus to reimagine the way that courts deal with
the challenges of unreliable—or hallucinating—human memories.

The problems with GenAI hallucinations are not entirely dis-
similar from the problems with human memory. Traditionally,

Robotics, Artificial Intelligence & Law / March-April 2026, Vol. 9, No. 2, pp. 119-129.
© 2026 Full Court Press. All rights reserved.
ISSN 2575-5633 (print) /ISSN 2575-5617 (online).




120 The Journal of Robotics, Artificial Intelligence & Law [9:119

memory was conceptualized as a “giant mental filing cabinet, where
each memory is individually stored in its proper place.”® Our system
of evidence law, relying heavily on this belief, positions eyewitness
testimony as the créme de la creme of evidence.

Yet, research shows that memory is not so exact. Rather,
memory is flexible and far more reactive to outside influence than
our legal system might want to believe. Over time, psychologists
and lawyers have determined that memory can be influenced by
misinformation,'’ repetition,'" and leading questions."

Moreover, the prevalence of eyewitness misidentification has
shown that a variety of factors—including racial bias, stress, and
the way the eyewitness was questioned—can influence an eyewit-
ness’s recollection of events."

Therefore, just as GenAl may hallucinate depending on the
quality of its inputs and prompts, humans are prone to doing the
same. Ultimately, AI's programmatic desire to please makes GenAl
susceptible to pressure to conform its responses to the needs of the
user; instead of the needs of truth and accuracy.

Human Memories Hallucinate

The research is unequivocal that human memories are not fixed
recitations of past events. Instead, they are profoundly influenced
by the experiences of the person whose memory is being explored.
These experiences may be life events that either preceded or fol-
lowed the event being “recalled.” In cases particularly relevant
to the legal practice, recalled memories have been shown to be
influenced by previous listener reactions to the speaker’s retelling
of the supposed “events.”

That eyewitness accounts are unreliable in the context of wrong-
tul convictions cannot be credibly disputed anymore as accounts of
DNA evidence proving the error of those eyewitness accounts are
well known.'* Less commonly appreciated is the fact that rehearsing
testimony or retelling stories profoundly impacts the substance of
factual narratives in daily life. Everyone has witnessed how their
stories or their friend’s stories or their partner’s stories change
over time, depending on the reactions their stories received over
time. Similarly, the pattern-based system of the human brain is
inclined to fill in gaps in recall using prior knowledge to reconstruct
a plausible recollection of the events.”” People intuit from their
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lived experiences how events could be expected to occur and then
unconsciously reason backward from that expectation to describe
the memory as including those expected details. In this way, human
memory may be described as “hallucinating” by filling in facts that
did not actually happen to tell a compelling story that adapts to the
listener’s reaction, and the teller’s expectations and understanding
about how the world works.

Because of this, in the litigation process, preserving a witness’s
recollection of the events prior to trial is universally recognized
as critical. The court in Hall v. Clifton Precision, a Div. of Litton
Systems, Inc., acknowledged this, explaining that preserving “a
witness’s testimony at an early stage of the proceedings, before
that witness’s recollection of the event at issue has either faded or
been altered by intervening events, other discovery, or the help-
ful suggestions of lawyers.”'® No court would seriously disagree
with this assertion. Yet virtually no courts take affirmative steps
to protect against it in a manner that comports with the social sci-
ence research.

Although, in theory, attorneys use depositions to cement a wit-
ness’s recollection and gain further details about what that witness
did, saw, and heard, they are not particularly effective at doing so.
The Hall court, recognizing the malleability of memory, determined
that the best way to preserve a witness’s recollection, or at the very
least ensure that it remains free from attorney meddling, was to
prohibit attorney-client conferences during depositions.'” Although
this prohibition may ensure that attorneys are not coaching their
clients during depositions, it almost certainly does not resolve the
fundamental problems with human memory and its testimonial
unreliability.

GenAl Emulates Human Information Processing,
Including Many of Its Flaws

In the simplest terms, Al is software programmed to, using
various algorithms, digest large volumes of information and
recognize and predict patterns.'® Al is capable of “learning from
experience (machine learning), understanding natural language,
recognizing patterns, solving problems, and making decisions.”"
Naturally, the use-cases for Al are endless and it has been adopted

into various forms of preexisting technology like search engines,*
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writing programs,* and email.”* The reach of Al is, at this point,
inescapable. This proliferation of AI, however, has raised an inter-
esting paradox: the closer to human reasoning that Al gets, the less
tolerance we have for its mimicking of characteristically “human”
mistakes.

GenAl, building on the power of Al, can ingest large volumes
of information and generate text, video, and images, based on
the user’s prompt and its expansive source of training data.”> Two
components of GenAl are key: large language models (LLMs) and
deep learning. LLMs “use accelerators and can process substantial
amounts of text data following training with much of this extracted
(scraped) from the Internet.”* Just as humans read and learn from
books and the internet, LLMs “are trained on vast collections of
human-generated text—spanning books, web pages, and social
media[.]”* Deep learning “uses multilayered neural networks called
deep neural networks, that more closely simulate the complex
decision-making power of the human brain.”* Together, LLMs and
deep learning allow GenAlI programs to not only cull the internet
for information, but also autonomously make sense of the informa-
tion to generate new outputs.”

To generate outputs, GenAl occasionally makes up and pro-
vides its users with entirely fabricated information. This fabrica-
tion is referred to as “hallucination.” When GenAI hallucinates, it
“will output content that may sound plausible but is improbable,
inappropriate or plain wrong.”*® GenAlI hallucinations range from
innocuous falsehoods (like falsely claiming that the James Webb
Space Telescope captured the first images of planets outside our
solar system)® to serious accusations (like falsely accusing a man
of murdering his children).?® Hallucinations can occur for a variety
of reasons, including, but not limited to, biased training data, lim-
ited training data, and poorly constructed prompts.” In addition
to hallucinating, GenAl may also “drift,” meaning it may produce
“different responses at different times to the same prompts.”*

Ultimately, when AI hallucinates it is providing an output that
its algorithm predicts will satisfy the user based on the question
asked or information requested combined with the AI’s pro-
grammed ability to predict expectations. In this respect, GenAl
has become what some researchers have called “parahuman.”** In
its effort to meet user expectations, GenAl programs have begun
to “behave ‘as if” they were human, ‘as if’ they experienced emo-
tions like embarrassment or shame, ‘as if’ they were motivated to
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preserve self-esteem or to fit in (with other LLMs).”** GenAI’s own
algorithmic guardrails can be insufficient to minimize the likeli-
hood that programs are peer-pressured into providing information
they are otherwise programmed not to provide.”® While GenATI’s
tflaws may not mean the technology is not to be trusted, it certainly
suggests that it shares human memory’s quirks.

GenAl Is Capable of Making the Same Mistakes
That Humans Make—So Why Is One More
“Outrageous” Than the Other?

The reaction to GenATI’s flaws would suggest that the legal field
is far more suspicious of technological failings than it is of memory
misfires. Following Mata v. Avianca, Inc., a case in which an attor-
ney cited fake legal authorities he had retrieved from ChatGPT,*
courts found themselves plagued with Al-generated case citations.”
As the problem has grown, judges have resorted to imposing harsher
sanctions. One judge even sanctioned the offending attorneys by
ordering them to notify the state bar of their transgression and
share the order with their clients, opposing counsel, and presiding
judges in their other cases.?

The onslaught of fake citations prompted several judges to
update their standing orders to address the use of Al in briefs.”
Each standing order required that attorneys not only identify the
software used and the purpose for its use but also verify whatever
portion of the brief that the software drafted was checked by a
human for its accuracy.*” Here, the standing orders reveal a funda-
mental backstop to the legal systems’ pursuit for truth: credibility.
GenAI, unlike humans, lacks a conscious and therefore its intent
cannot be determined. Whereas human witnesses are often judged
by their credibility and character, no such judgment can be made
of GenAl. While we believe that we are capable of judging when
a human is intentionally lying or innocently confused, we are
incapable of submitting GenAl to the same subjective metric. The
subjectivity of the credibility metric is especially key for lawyers.
As the industry continues to develop its use of GenAI and rely
on witness’s recollection, lawyers must keep one thing in mind:
neither is infallible.
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Given the Functional Similarities Between GenAl
and Human Memory, Perhaps Their Use Should
Be Evaluated in the Same Way

The courts’ reaction to the use of GenAl in legal briefs is
indicative of a desire to preserve accuracy and truth in the legal
field.** While each court applies different language, the overarching
directive to litigants is to either refrain from using GenAlI in their
drafting or, if GenAl is used, to include in their brief an attestation
stating (1) the specific GenAl program used, and (2) the portions
of the brief that were drafted or otherwise generated by GenAI.*

The specific inputs used in drafting briefs have also been subject
to judicial review. In Wadsworth v. Walmart, Inc., for example, in
response to the court’s order requiring that plaintiffs’ attorneys
“provide a thorough explanation for how the motion and fake cases
were generated,”® the attorneys provided a list of the inputs used
to generate the fake cases at issue.**

Similarly, in Mata v. Avianca, Inc., the attorneys included in
their response to the court’s order to show cause a list of the inputs
used to generate the fake cases cited in their brief.*

If the courts’ concern extends to the inputs put into GenAl
programs and their influence on the outputs that are ultimately
included in the briefs, it stands to reason that the concern should
extend to the documents and conversations influencing live wit-
nesses. While the Hall court ultimately decided that prohibiting
all off-the-record conversations during depositions would best
achieve the goal of testimony preservation, it still does not address
the actual problem of a witness’s recollection being altered before
the deposition. Rather, just as GenAl inputs are disclosed, perhaps
the inputs used to influence witnesses should be disclosed as well.
Were attorneys required to attest to the documents used to prepare
a witness and the conversations held about what a witness recalls,
the court would be better equipped to evaluate the degree to which
a witness’s recollection may have been altered.

Despite the preponderance of social scientific evidence that
this phenomenon exists, evidentiary rules overwhelmingly ignore
it. Other than the no-contact during deposition rule described
above (and similar rules in other jurisdictions), the other attempt
at increasing the reliability—or at least transparency—of witness
testimony is the rule that documents that actually refreshed a wit-
ness’s recollection must be disclosed to the other side. Although
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this rule is certainly a step in the right direction, while recognizing
that documents can affect witness testimony, it ignores entirely that
witness prep, life experiences, and myriad other interactions can
too. Accordingly, the waiver of attorney-client privilege over these
documents is a good start but does not go far enough to protect
the integrity of the fact-finding process.

There is no way to “freeze” a witness’s memory. The witness’s
memory will continue to evolve over time as they continue to make
sense of their recollection and respond to questioning. Just as
GenAl is prone to generating, or hallucinating, responses it thinks
the user is looking for,* as are witnesses.”” Courts consistently rely
on credibility determinations and prior statements to ensure that
witnesses are testifying honestly. However, these checks do noth-
ing to mitigate the reality of the problem. Regardless of whether
the witness believes themselves to be responding truthfully and
remembering the events accurately, the research shows that their
memory is likely to have been impacted or altered without their
knowledge. In this instance, where the memory of the event has
been subconsciously altered, no amount of credibility testing or
impeachment will allow courts or opposing counsel to evaluate
the quality of the witness’s memory. All that is left is to accept that
memory is as complex as GenAlI and prone to the same misgivings
and, as such, should be subject to the same scrutiny.

* The authors, attorneys with Crowell & Moring LLP, may be contacted
at jsohn@crowell.com and jbuckley@crowell.com, respectively.
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