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If you think you do not need to worry about the Consumer Product Safety Im-
provement Act of 20081 because you do not sell children’s products, think again.  
The CPSIA has been touted by Congress as a swift response to the lead-paint-toy 
crisis, but the act is actually much more than a lead ban.

While the press, politicians and consumer organizations have focused almost 
all their attention on certain key provisions of the act that address children’s 
products, it also contains a host of new provisions that apply to nearly all  
products within the jurisdiction of the Consumer Product Safety Commission.

Understanding how the new law applies to sellers of all types of consum-
er products is essential to reducing the risks of uninformed noncompliance.   
In addition, companies can consider a variety of measures to better position 
themselves to comply with the law and respond quickly to minimize legal risks 
if consumer product safety issues do arise.

A Bigger, Stronger Agency

As an initial matter it is important to know that the CPSIA strengthens,  
modernizes and reauthorizes the CPSC and its primary umbrella statute,  
the Consumer Product Safety Act,2  by allocating more money and resources to 
the busy, active agency.  The CPSC’s budget for fiscal year 2009 is $80 million.3  
By fiscal year 2014 that budget will increase to more than $136 million.4  The 
new budget is intended to fund the vastly expanded operations commissioned 
by the new act.  

Staffing also will increase.  In 2008 the CPSC employed fewer than 400 full-
time equivalent employees.5  By 2013 more than 500 full-time employees will 
work for the commission.6  In addition the act permits two commissioners (from 
different political parties) to form a quorum for one year, so the current two-
commissioner CPSC can move forward on issues, such as mandatory recalls, 
that generally require the staffing of at least three commissioners.7
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Thus, the additional personnel and temporary 
quorum modification will enhance the commission’s  
enforcement efforts and its ability to investigate and 
detect violations of both new and existing product 
safety requirements. 

Stiffer Penalties

The stakes for noncompliance with the new law are 
higher now, too.  In addition to personnel and money, 
the act gives the agency more teeth to effectively en-
force the laws and regulations it administers.  The CP-
SIA increases the maximum civil penalties from $8,000 
to $100,000 for each violation, and from $1.8 million 
to $15 million for a series of related violations.8

The new law also drastically increases criminal pen-
alties for knowing and willful violations.  Violators 
now face up to five years in prison,9 and the CPSC can 
require forfeiture of assets.10

Directors and officers face stiff punishment for viola-
tions, and can be subject to criminal liability even if they 
do not have knowledge that their corporation received a 
notice of non-compliance from the CPSC.11  Companies 
simply cannot afford to ignore the CPSIA and other ap-
plicable statutes enforced by the commission and they 
should consider even simple steps such as: 

Product Line Review.  Performing a review of your 
product line to identify all applicable consumer product 
safety rules.

Regulatory Expert.  If your company does not al-
ready have one, designate an employee to become the 
expert on the CPSC’s laws and regulations, including 
all consumer product safety rules applicable to your 
company’s products.  

Review/Revise Purchase Orders.  Review purchase 
contracts with foreign manufacturers and, if needed, 
strengthen with protective provisions to reduce costs 
and liability should problems arise in the field.  For  
example:

• Add or update representations and warranties 
of compliance with all applicable product safety 
laws and regulations, as well as an arbitration 
clause subjecting the foreign manufacturer to 
U.S. jurisdiction.  

• Provide foreign manufacturers with the rel-
evant consumer product safety standards and 
test samples of the product throughout the 

manufacturing process to ensure continued 
conformity with applicable standards.  

These modest investments upfront have the potential 
to reap great savings in the future by reducing com-
pliance problems and shifting risk when compliance 
problems are unavoidable.

Information Disclosure to the Public

In the CPSIA, Congress gave the CPSC additional 
tools to monitor consumer product safety.  While in-
creased penalties on the back end and increased scope 
of coverage on the front end help to achieve this aim, 
Congress recognized the power of information disclo-
sure to inform the public of potentially unsafe prod-
ucts and to incentivize companies to be more proactive 
in investigating issues with their products.

The CPSIA mandates a system in which more infor-
mation will be available to the public faster than ever 
before.   

Publicly Available Online Database

The act requires the commission to create an online, 
publicly available, searchable database that tracks re-
ports of safety-related issues for consumer products.12  
This database will cover all consumer products un-
der the agency’s jurisdiction; it is in no way limited 
to children’s products.  The database will be designed 
to give consumers more information regarding con-
sumer complaints and other reports of harm involving  
consumer products.

When the database is established in February 2010, 
the public will be able to search it by date, product 
name, model, and manufacturer or private labeler to 
find any incident reports or complaints.13  

Anyone, from consumers to government agencies to 
public safety groups, will be able to report incidents of 
harm involving any product regulated by the CPSC, 
without having to disclose his or her contact infor-
mation to the manufacturer or private labeler of the  
product at issue.14

While the database is a major step in making more 
information available to the public, it also poses the 
potential for false or misleading reporting.  The com-
mission must afford any manufacturer or private la-
beler named in a report five business days to comment 
on the report or claim confidential treatment of trade 
secrets in the report.15
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If the CPSC determines an incident report is inac-
curate, it may decline to post the report on the data-
base.16  Thus, it is important for manufacturers and 
private labelers of any type of consumer product to 
be ready to review and respond in a timely manner to 
any notifications from the commission of reports for 
the database to ensure their accuracy.  Possible steps 
include:

• CPSC Disclosure Expert.  Designate an internal 
“expert” who understands the CPSC disclo-
sure rules to reduce the risk that confidential, 
inaccurate or misleading information is posted 
on the CPSC’s public database or disclosed 
in response to a Freedom of Information Act 
response.  The expert would review disclosure 
notices from the commission and regularly 
monitor the CPSC database for reports on the 
company’s products.  

• Communication System.  Establish an effective 
communication system to quickly evaluate 
CPSC disclosure notices so appropriate deci-
sions can be made about whether and how to 
submit responsive comments to the CPSC or 
object to disclosure.  

In addition, manufacturers will be on notice of infor-
mation posted on the public database for purposes of 
their reporting obligations under Section 15(b) of the 
CPSA.  Manufacturers must report to the commission 
if they obtain information that reasonably supports the 
conclusion that a product does not comply with a con-
sumer product safety standard, may contain a defect 
that creates a substantial risk of injury or it creates an 
unreasonable risk of injury or death.17

Therefore, consider steps to ensure awareness of the 
information in the public database as it is posted and 
to implement potential reporting obligations such as:  

• Internal Communications.  Create an internal 
communication system to ensure the commis-
sion’s incident reports immediately reach those 
responsible for maintaining internal customer 
service and liability databases.  

• Customer Service Databases.  Review and 
upgrade as necessary customer service and li-
ability databases so they operate efficiently and 
effectively to further reduce the risks of Section 
15(b) reporting violations.

Responding to FOIA Disclosure Notices

The CPSIA shortens the time that manufacturers and 
private labelers have to respond to FOIA notices and to 
designate documents as “confidential” to prevent their 
public disclosure (to 15 days, formerly 30).18  Manufac-
turers should be prepared to respond to FOIA letters to 
the commission in this much shorter timeframe.

The new public disclosure rules will require even 
more acute awareness of CPSC notices of imminent in-
formation disclosure because of the very short response 
periods afforded manufacturers.  The steps suggested 
above are equally applicable to ensuring an appropri-
ate response to and consideration of a FOIA notice.

Additional New Provisions

record-keeping

The CPSIA includes additional provisions applicable to 
manufacturers of all consumer products, not just children’s 
products.  For example, the act imposes new record-keep-
ing requirements on manufacturers, importers, retailers 
and distributors of any type of consumer product.19

Manufacturers must provide identifying information 
about retailers, distributors and subcontractors in the 
supply chain for all consumer products.  In light of 
these new requirements, the following measures relat-
ing to record-keeping may be useful to consider:

• Recordkeeping Process.  Evaluate and upgrade, 
as necessary, record-keeping processes and 
databases, and consider maintaining electronic 
and/or paper records on each product compo-
nent, among other items, so long as the product 
is manufactured, imported, sold or distributed 
in the United States.  

• Record-keeping Policy.  Companies should 
consider consulting counsel about establishing 
an appropriate record-keeping policy if one is 
not already in place.  Although the commission 
has not yet established a time period for reten-
tion of these records, the act mandates that 
consumer registration cards be retained for at 
least six years after the date of manufacture.20  

general Conformity Certification

In addition to record-keeping, the CPSIA requires 
importers and domestic manufacturers of products 
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subject to any consumer product safety standard under 
the CPSA or any similar ban, standard, rule or regu-
lation under any law administered by the CPSC,21 to 
provide general conformity certificates of compliance 
with applicable rules.22

These rules and regulations extend far beyond chil-
dren’s products and cover products from mattress 
pads, to garage door openers, to mirrors and other 
products.  Refrigerators, for example, must be certified 
to the Refrigerator Safety Act standard that requires 
a mechanism to allow for opening the door from the 
inside in case a child is trapped inside.23

Importantly, the commission has stayed the require-
ment for general conformity certification until Feb. 10, 
2010, for most products,24 so certification is not re-
quired until that date.25  However, all products subject 
to consumer product safety standards, bans, rules or 
regulations still must comply with applicable rules.  

Where certification is required, the certificate must 
accompany each shipment and be furnished to authori-
ties upon request.  It also must be furnished to distribu-
tors and retailers.26  According to the CPSC’s final rule 
regarding general conformity certification issued Nov. 
10, 2008, certificates may be furnished electronically 
by providing a unique URL or Web address.27  In addi-
tion, the commission’s final rule streamlines who must 
certify.

For products manufactured domestically, only the do-
mestic manufacturer must certify.  For products manufac-
tured abroad, only the domestic importer must certify.  

The certificates must state that the product conforms 
to all applicable consumer product safety standards and 
must specify which standards are applicable.28  The cer-
tificate also must include the identity of the party issuing 
the certificate and any third-party assessment body that 
provided the testing.29

It is illegal to issue a false certificate or fail to fur-
nish a truthful certificate.30  Thus, certification is an 
important new requirement, and failure to comply can 
result in serious sanctions.  Given the expansion of the 
certification rules to importers and the disproportion-
ate number of recalls of imported products, one can 
expect even more scrutiny of imports and certificates 
at the borders.

In addition to the suggestion to conduct a product-
line review to identify all applicable consumer product 
safety rules, manufacturers can consider other steps to 

minimize noncompliance with the certification rules, 
including:

• Testing Protocols.  If another entity is commis-
sioning any testing on which the certificates are 
based, review the protocols and results of the 
testing before certifying compliance.  

• Periodic Certificate Reviews.  Review certificates 
regularly to ensure they are up to date.  Design, 
manufacturing and other changes to products can 
require new testing and thus new certificates.  

advertising

Manufacturers of consumer products also must com-
ply with the CPSIA’s new advertising requirements.31  
No product advertisements may contain a reference to 
a consumer product safety rule or voluntary standard  
unless the product does in fact conform to that standard.

Also, product advertising and labeling is a factor in 
the commission’s determination of whether to deem a 
product a children’s product, toy or child care article 
and thus potentially subject to a panoply of additional 
requirements.32  Thus, to further reduce compliance 
risks, suggested steps to manage advertising include:  

• Regulatory Reviews of Marketing Materials.  
Marketing departments should work closely 
with product regulatory experts to ensure that 
all advertising and marketing accurately reflect 
a product’s conformity to applicable safety 
standards.   

• Children’s Product Marketing.  Identify for 
marketing departments products that should not 
include marketing descriptions suggesting the 
products are intended for children, play or sleep/
soothing, to avoid classification as a children’s 
product, toy or childcare article, as necessary.

Enhanced recall authority and reporting triggers

While the CPSA has long provided a definition for 
“substantial product hazards” (either a failure to com-
ply with applicable CPSA rules or a product defect that 
creates a substantial risk of injury) and required the 
immediate reporting of any such hazards, the CPSIA 
now gives the commission new enforcement powers.

The commission can create rules designating certain 
characteristics of consumer products as “substantial 
product hazards,” so long as voluntary standards aimed 
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at those characteristics have effectively prevented the 
risk of injuries.33  

The CPSIA also expands and adds teeth to the re-
porting requirement for substantial product hazards 
by adding more reporting triggers.  For example, pre-
viously, manufacturers, distributors, and retailers were 
required to report when a consumer product failed 
to comply with a consumer product safety standard  
under the CPSA. 

The new law expands the reporting requirement 
for failure to comply with any consumer product 
safety standard, rule, regulation or ban under any act  
enforced by the commission.34   

The act also gives the CPSC more authority over the 
substance of voluntary corrective action plans.  While 
the commission still must obtain a court order to com-
pel corrective action, the commission may well exercise 
more muscle in negotiating voluntary corrective action 
plans by virtue of the stronger language in the act. 

To reduce the risk of reporting violations, con-
sider ways to effectively monitor product issues and  
consumer incident reports, such as:

• Notifications.  Designate a person or team to 
regularly review trend and incident data from 
the customer service database or to implement 
automatic “red flag” notifications in customer 
service databases for reports of serious injury, 
death or repeated incidents.  

• Internal Reporting Criteria.  Develop internal 
Section 15(b) reporting criteria so decisions on 
whether to file a Section 15(b) report are made 
quickly and consistently.  

Newly Prohibited Acts

prohibited Sales

The CPSIA prohibits the import, sale, distribution 
or manufacture for sale of any product that is subject 
to a voluntary corrective action or CPSA Section 12 
order or is considered to be a banned, hazardous sub-
stance.  The act also prohibits the import, sale or dis-
tribution or manufacture for sale of any product that 
fails to comply with any applicable consumer product 
safety standard, rule, regulation or ban under any act 
enforced by the commission.

Thus, to ensure internal procedures are in place to 
immediately stop the manufacture, distribution or sale 
of products that become the subject of a voluntary  
recall or a CPSC order, consider the following:  

• Stop-Sale Orders.  The most efficient method is 
implementation of a company-wide “stop sale” 
order of a specific stock-keeping unit through 
computerized notification and transaction  
prevention.  

• Contact Strategy.  Establish a contact strategy 
such as an e-mail notification with confirma-
tion to immediately alert all distributors and 
retailers, so a stop-sale and inventory pull can 
be implemented down the distribution chain.  

prohibited Exports 

Moreover, the CPSC now can forbid the export of 
any consumer product that is subject to a Section 12 
or Section 15 order or a voluntary corrective action, 
or is a banned hazardous substance.35  Previously, the 
commission had no control over exports.  This is a sig-
nificant change in the law.  Companies can use proce-
dures similar to those suggested to immediately stop 
the export of products that become the subject of a 
CPSC recall or order.

What Can You Do?

As mentioned, there are many tools companies can 
employ to reduce the risks of noncompliance with new 
and existing consumer product safety requirements 
and to thrive in this new regulatory environment.

First, conduct a methodical review of your product 
portfolio.  It is essential to determine what consumer 
product safety standards potentially apply, what prod-
ucts require certification, what products require testing 
and what records must be kept.

Second, review your inventory, sales, marketing, 
product development and laboratory testing process-
es for potential compliance issues.  The act requires 
manufacturers to be proactive, and this review is an 
essential step.

Third, examine the supply chain and determine 
whether suppliers are aware of the new law and existing 
regulatory requirements, and whether they are endeav-
oring to comply with the relevant provisions.  Consider 
requiring representations and warranties of compliance 
with consumer product regulatory requirements in all 
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purchase contracts with suppliers and/or requesting in-
demnifications for failures to comply.

Finally, consider discussing more detailed or com-
plex questions with counsel or a regulatory specialist 
and carefully monitor new developments coming from 
the CPSC.  New regulations and guidance documents 
are posted on the commission’s Web site regularly.

This regulatory regime is developing rapidly, and 
many manufacturing and consumer groups are playing 
an active role in the development of the regulations 
and interpretations of the law.  Understanding the full 
breadth and scope of the CPSIA and how it applies to 
your specific products will substantially reduce your 
regulatory risks.  
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