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After Vermont Agency of Natural Resources v. United States ex rel. Stevens,i one thing is clear: if
a “state” or “state agency” – however these terms come to be defined – is sued under the qui tam
provisions of the False Claims Actii (“FCA”) and the Department of Justice (“DOJ”) elects not to intervene,
the case is over. But while it settled that narrow and as yet not fully defined point, Stevens also raised
many questions and left open others.
In the aftermath of Stevens, the most hotly litigated question is whether municipalities and their
agencies and instrumentalities are immune from FCA suits. Almost unanimously, the answer has been
yes. Also left open is the question of what entities constitute state agencies. Finally, the Stevens court
left unresolved the question of whether a state is a “person” subject to suit if the United States either
brings suit itself or intervenes in a qui tam suit.iii
Stevens also preserved some less obvious questions as well. By stating that “the current version
of the FCA imposes damages that are essentially punitive in nature,”iv Stevens gave new vitality to
challenges to FCA damages and fines under the Excessive Fines Clause of the Eighth Amendment. The
Court also went out of its way to “express no view on the question whether qui tam suits violate Article II,
in particular the Appointments Clause of § 2 and the ‘take Care’ Clause of § 3.”v By so doing, the Court
kept alive (though perhaps on life support) Article II and separation of powers challenges to the FCA’s qui
tam provisions.
This paper will briefly summarize Stevens, discuss each issue identified above in turn, and review
significant post-Stevens cases to address each.
I.

Vermont Agency of Natural Resources v. United States ex rel. Stevens

The facts of Stevens are simple enough. Jonathan Stevens was a former employee of the
Vermont Agency of Natural Resources (VANR), an agency of the state government of Vermont, who
claimed that VANR had overstated the amount of time its employees spent on projects funded by federal
grants. After the United States declined to intervene in Stevens’ case, VANR moved to dismiss on the
grounds that it was not a “person” under the FCA and, alternatively, because Eleventh Amendment
immunity barred the suit. The district court rejected both positions, and the Second Circuit affirmed on
VANR’s interlocutory appeal.
The Supreme Court initially took certiorari on whether states have immunity under the Eleventh
Amendment from qui tam suits and whether states were “persons” subject to FCA liability. Days before
oral argument, however, the Court requested supplemental briefing on whether “a private person ha[s]
standing under Article III to litigate claims of fraud upon the government?”vi Stevens came down on May
22, 2000.
The Court first addressed whether qui tam relators have Article III standing in FCA suits,
concluding that they do. For this proposition, Justice Scalia, writing for the Court, turned to history,
explaining that qui tam suits harken to the 13th century and were prevalent in the American colonies
vii
when the Constitution’s “case or controversy” requirement was framed. The Court found that relators
viii
are partial assignees of the United States in these suits. Accordingly, allowing relators to assert the
injuries of their assignors – the United States – in a court of law is unremarkable.
But while Stevens succeeded in establishing his standing, VANR prevailed in convincing the
Court that it was not a “person,” at least with respect to the qui tam provisions of the FCA. Thus, the FCA
did not authorize a qui tam suit against it. The Court’s reasoning began with a “longstanding
ix
interpretative presumption that ‘person’ does not include the sovereign.” Not only did the Court find no
affirmative indication of congressional intent that the presumption be overcome, all indications the Court

did find cut the other way. Reconciling the FCA’s liability provisions with the rest of the statute,
particularly another portion’s express definition of “person” to include states, implied that the liability
provisions’ definition of “person,” including no such definition, must be different.x Moreover, the Court
characterized the treble damages and fine levels currently authorized by the FCA as “essentially punitive
in nature.”xi Subjecting states to such awards would be “inconsistent with . . . the presumption against
imposition of punitive damages on governmental entities.”xii Finally, the Court noted that the
administrative mechanism for prosecuting false claims, the Program Fraud Civil Remedies Act,xiii
expressly exempts states. Accordingly, the Court concluded that Congress must have meant for its legal
mechanism to do the same.xiv
Having resolved the case on the “persons” issue, Stevens had no need to reach VANR’s
Eleventh Amendment argument, which is thus left open.xv The Court’s opinion in Stevens was silent on
whether it extended to cases filed by the United States or qui tam suits in which the government joins.
Justice Ginsburg’s concurrence, however, purports to reserve judgment on this point, at least with respect
to cases “when the United States itself sues under the False Claims Act.”xvi
II.

The Reach of Stevens – What State Entities are not Agencies, and Does Stevens
Extend to Municipalities?

A.

What is a “State Agency?”

To date, only one court has addressed what is a state agency under Stevens. In K&R Limited
Partnership v. Massachusetts Housing Finance Agency,xvii the district court for the District of Columbia
found that the Massachusetts Housing Finance Agency (“MHFA”) was not a “state agency” under
Stevens and was thus amenable to an FCA qui tam suit. Because “those state entities that do not qualify
for sovereign immunity are not a component of the ‘sovereign’ that the Supreme Court excludes from
liability under the FCA in Stevens,” the K&R court began with an Eleventh Amendment arm-of-the-state
analysis.xviii The court found several factors that mitigated towards finding that the MHFA was an arm of
the state:
•

The MHFA charter describes it as a “public instrumentality” that performs an “essential public
function”;

•

The governing body is made up of gubernatorial appointees;

•

It was not separately incorporated;

•

It pays no sales tax; and

•

Its bonds are exempt from state and federal taxes.

xix

Conversely, there were factors that suggested that the MHFA was not an arm of the state:
•

The MHFA charter says that it is not subject to state supervision except as provided by law;

•

It has the power to sue and be sued in its own name, enter into contracts, and acquire, hold,
and dispose of personal and real property for its corporate purposes;

•

It appears on its own behalf before boards, commissions, and government agencies;

•

It exercises largely autonomous control over its operations;

•

Its activities are much like those of a bank;

•

It receives no direct appropriation of public funds; and

•

The full faith and credit of Massachusetts is not pledged to the repayment of the bonds that it
issues. xx

After finding these factors non-dispositive, the court recognized that “‘the vulnerability of the of the State’s
purse [is] the most salient factor in Eleventh Amendment determinations.’”xxi Because any judgment
against the MHFA would be paid out of its own treasury, the court concluded that it was not an “arm of the
state” to which sovereign immunity should be extended.”xxii
The court treated the question of whether the MHFA was immune from punitive damages
separately, and turned to it after concluding that the MHFA was not immune from suit.xxiii The answer to
this question was settled largely by the court’s conclusion that the MHFA was not an arm of the state and
would pay any judgment against it out of its own treasury. It said that to dismiss the suit on these
grounds “would, in effect, accept a loophole in the Act that would allow entities with some connection to
the state, but that are considered ‘persons’ subject to suit under the FCA, to escape liability for any false
claims made to the federal government.”xxiv
The court went to great lengths to find that the MHFA could be sued under the FCA, and one
passage towards the end of its immunity analysis reveals a fundamental disagreement with Stevens that
may have been at the core of the court’s reasoning:
While there is a potential that the citizens of Massachusetts may have to endure a
higher cost of borrowing from the MHFA if the Agency is required to pay the damages
awarded under the FCA, if entities like the MHFA are allowed to submit false claims
for payment to the federal government without the threat of penalty, all citizens of the
United States will be deprived of the monies used to satisfy the deceitful or erroneous
demands that will amass. xxv
This assertion is fundamentally inconsistent with Stevens, and, seemingly guided by this basic
disagreement, the K&R court went out of its way to conclude that the MHFA is not a state agency. It
remains to be seen if K&R will be upheld and, if so, whether it will be followed or if it will stand out as
anomalous.
B.

Immunity of Municipalities from FCA Suit

Prior to the Supreme Court’s decision in Stevens, the majority of the courts to examine the issue
had concluded that states or municipalities were “persons” amenable to suit under the qui tam provisions
of the FCA, as had the Second Circuit in Stevens itself.xxvi While Stevens settled the matter with respect
to states, it does not resolve the question with respect to municipalities. Nevertheless, the logic behind
the Court’s decision has led most lower courts to conclude that they too are immune from FCA qui tam
suits.
Part of the Court’s rationale for determining that states were not “persons” under the FCA was
that the FCA “imposes damages that are essentially punitive in nature, which would be inconsistent with
state qui tam liability in light of the presumption against imposition of punitive damages on governmental
entities.”xxvii In support of this presumption, the Court cited City of Newport v. Fact Concerts, Inc.,xxviii and
broadly described its holding: “A better reading of Newport is that we were concerned with imposing
punitive damages on taxpayers under any circumstances.”xxix Stevens’ conclusion that the FCA’s
damages regime is punitive in concert with City of Newport’s presumption against imposing such
damages against municipalities has led numerous courts to conclude that municipalities are immune from
FCA qui tam suits.
To date, the Fifth Circuit is the only appellate court to address this question. In United States ex
rel. Garibaldi v. Orleans Parish School Board,xxx the court held that a local school board was not a
“person” subject to liability under the FCA.xxxi The court recognized that Stevens did not control because
“[l]ocal governments do not enjoy the same sovereign status as states.”xxxii But the court looked for
guidance to the portion of Stevens that addressed the imposition of punitive damages on states, and, with

citation to City of Newport, concluded that imposition of punitive damages on a school board was equally
objectionable:
Imposing punitive damages on a local government in favor of the federal government
is especially problematic. Requiring such a transfer payment would reflect a judgment
by Congress that denying the schoolchildren of Orleans Parish needed services, or
requiring the taxpayers of Orleans parish to pay higher taxes, is justified in light of the
relatively minor benefit to the federal treasury. Though Congress is free to make that
determination if it chooses, we will not find such a choice absent clear language in the
text of the False Claims Act.xxxiii
As it has done in several post-Stevens cases, the United States supported the plaintiff,xxxiv arguing that
FCA damages are not truly punitive,xxxv that the parish was a “person” under the FCA,xxxvi and, finally, that
even if it was not, the court could vacate the punitive damage award and still subject the parish to
liability.xxxvii The court rejected this final suggestion as “requiring [the court] to rewrite the statute,” and
concluded that local governments are not “persons” under the FCA.xxxviii
Several district courts have also addressed this question in the wake of Stevens, and most have
found municipalities not to be subject to the FCA, though for varying reasons. In United States ex rel.
Kinney v. Hennepin County Medical Center,xxxix the court followed Stevens and found that municipalities
were not persons.xl In United States ex rel. Chandler v. Hetkoen Institute for Medical Research,xli the
court was asked to reconsider its earlier decision that the county was a person under the FCA, and that
the FCA’s treble damages provision was compensatory. Though it did “conclude[ ] that the County is
immune from prosecution under the FCA because it is immune from any award or claim for punitive
damages,”xlii the basis for this conclusion was not entirely clear because the court declined to “alter its
conclusion that the County is a ‘person’ for purposes of the FCA.”xliii Aside from stating that the “it is quite
clear that under Stevens the County is immune from the imposition of punitive damages,”xliv the Chandler
court did not offer a detailed explanation of its rationale. Instead, it expressly relied on the reasoning in
United States ex rel. Dunleavy v. County of Delaware.xlv But Dunleavy, which appears to be the first postStevens case to examine its affect on municipalities, held that the county was not a person under the
FCA and was therefore not amenable to suit.xlvi Whether a county is not a “person” under the FCA in all
cases or just in qui tam suits, or whether there is some other generalized public policy reasoning for the
finding becomes important in defining the scope of a municipality’s immunity.
To date, one case has held that a municipality is subject to the qui tam provisions of the FCA,
United States ex rel. Rosales v. San Francisco Housing Authority.xlvii The Rosales court criticized
Dunleavy for “improperly isolat[ing]” Stevens’ statement about punitive damages and for “divorc[ing]
[Stevens] from the context of the Eleventh Amendment issues hovering at [its] borders.”xlviii The court
noted that there is no Eleventh Amendment immunity for municipalities; indeed, it catalogued a history of
xlix
suits against them. Finally, the court downplayed “Justice Scalia’s brief remarks regarding the
damages available under the FCA” and proceeded to suggest, contrary to those “brief remarks” in
Stevens, that FCA damages are in fact compensatory, not punitive.l With this backdrop, the court
concluded that the San Francisco Housing Authority was a person subject to the qui tam provisions, as it
was “up to the Ninth Circuit or the Supreme Court to decide whether the settled assumptions about
municipal liability under the FCA should be revisited.”li
Just three and a half months later, in United States ex rel. Honeywell v. San Francisco Housing
lii
Authority, Rosales was rejected by a different judge in the Northern District of California. This resulted in
a split within the District not just over whether municipalities generally are immune from suit, but
specifically over whether the San Francisco Housing Authority was immune from suit. The Honeywell
court, which expressly declined to follow Rosales, followed Garibaldi, which had been decided in the
liii
interim. At the time this article went to press, no further action on either case had been reported.
Another interesting case is United States ex rel Satalich v. City of Los Angeles.liv Like Garibaldi,
Honeywell, and Dunleavy, the Satalich court looked to City of Newport to conclude that the city was not
amenable to a qui tam suit. But after dismissing Satalich’s qui tam, the court then found that under the
whistleblower protections in the FCA, 31 U.S.C. § 3730(h), the city was an “employer” and could be sued
for retaliation.lv The court noted that “section 3730(h) is not so limited as to protect only those

whistleblowers who investigate matters which could lead to a viable FCA action against their
employers.”lvi It found that the FCA’s double damages provision for lost wages was compensatory, and
allowed Satalich’s retaliation suit to proceed.lvii
III.

Can the Federal Government Initiate or Intervene in a Suit Against A State, State
Agency or Municipality?

At least to Justice Ginsburg, the question of whether “the word ‘person’ encompasses States
when the United States itself sues under the False Claims Act” remains open.lviii But if the majority
opinion is to be taken on its face, the question will soon be closed. For in answering it, the import of the
Court’s stated interpretation of City of Newport cannot be overstated: “we were concerned with imposing
punitive damages on taxpayers under any circumstances.”lix If the Court is to follow this thinking to its
logical conclusion, there is little reason why “widows, orphans, aged men and women, and strangers”lx
should have to bear the burden of the wrongs committed by their state or municipality simply because the
United States either initiates or joins in a suit. In the end, any judgment (save for the relator’s share in a
qui tam joined by the government) would effect the same transfer of payment rejected by the Fifth Circuit
in Garibaldi.
Indeed, though the cases that have come down since Stevens have all involved qui tam suits, in
virtually every case the immunity analysis has addressed whether the municipality in question can be
sued under the FCA, not merely its qui tam provisions. In Garibaldi, for instance, the Fifth Circuit’s
holding was based on the nature of the damages: “We are convinced that the punitive damages regime
of the False Claims Act . . . reflects a congressional intent that the term ‘person’ in the liability provisions
of the False Claims Act not include local governments.”lxi Perhaps the opinion was loosely written, but
Garibaldi certainly appears to hold that local governments are immune from the entire FCA, not just from
qui tam suits. Nor is Garibaldi limited by Stevens; the Garibaldi court expressly noted that Stevens did
not resolve the question before it.
It remains to be seen if the circuits, and ultimately the Supreme Court, will continue to draw out
the logic of Stevens. And if some courts are finding municipalities immune from FCA qui tam suits on
other generalized public policy grounds, it is possible that these rationales could be limited. Finally, there
is of course always the possibility that Congress will step in, one way or another. But for now, any
governmental defendant has a strong argument that it is immune from the FCA.
IV.

When are FCA Damages and/or Fines Excessive Under the Eighth Amendment?

The Eighth Amendment to the United States Constitution provides that “[e]xcessive bail shall not
be required, nor excessive fines imposed, nor cruel and unusual punishment inflicted.”lxii The Supreme
Court has held that a fine is unconstitutional if it constitutes punishment for an offense and is grossly
disproportionate to the gravity of the offense.lxiii
Excessive Fines Clause challenges to FCA damages and fine awards are nothing new. lxiv What
has changed, however, is that the Supreme Court is now on record that “the FCA imposes damages that
are essentially punitive in nature.”lxv For while some pre-Stevens courts had found the FCA’s provisions
to be punitive,lxvi others had not.lxvii Though the United States Government may not yet accept this fact,lxviii
the initial hurdle of demonstrating that the FCA damages regime is punitive can now easily be cleared.
What Stevens did not do is provide any insight into when the FCA damages and/or fine awards might run
afoul of the Excessive Fines Clause, and post-Stevens decisions on this question have been anything but
consistent.
As an initial matter, FCA fines – which now can run as high as $11,000 per false claim or
statement – can be and are imposed even in the absence of monetary harm to the government.lxix This
fact pattern would seem to present the ideal situation from which to argue that a large fine violated the
Excessive Fines Clause. Yet in such a scenario a Minnesota District Court awarded $1.68 million in fines
for 336 false claims that had resulted in no financial harm to the government.lxx Rejecting the defendants’
argument that such a fine was “grossly disproportionate to the offense,” the court stated that this “ignores
lxxi
the reality of the harm caused to plaintiff and the attempted harm to the United States.” The court said
that the fine was proportionate because of the “monetary harm that would have redounded to the

government but for plaintiff’s whistleblowing, which alerted the government auditor’s to the defendant’s
activities.”lxxii
Conversely, in United States v. Cabrera-Diaz, a Puerto Rican District Court sua sponte struck
$2.275-$4.55 million in fines as excessive where it had found that the United States had suffered
$449,374 in single damages ($1.348 million trebled).lxxiii While recognizing that the civil penalties are
mandatory,lxxiv the court stated that it “may gain some discretion and limit the number of penalties when
the penalties are deemed excessive.”lxxv With no further discussion, the court stated that “[W]e deem this
[fine] amount to be excessive and therefore no civil penalties are hereby imposed.”lxxvi Cabrera-Diaz was
an FCA suit filed by the United States, where the defendants failed to appear or otherwise plead, resulting
in a default judgment.lxxvii Thus, the court’s unexplained decision to deem the fines excessive was entirely
its own, as it is safe to assume that the government did not make such a suggestion to the court.lxxviii
The final post-Stevens case to address the Excessive Fines Clause issue is a Ninth Circuit
decision, United States v. Mackby.lxxix Mackby involved a single damage award of $58,151 ($174,454
trebled), and fines totaling $555,000 for 111 false claims.lxxx The court concluded that the both the FCA’s
fines and treble damages are subject to the Excessive Fines Clause, and remanded the case for an
inquiry “to determine whether the payment required by the district court is so grossly disproportionate to
the gravity of Mackby’s violation as to violate the Eighth Amendment.”lxxxi Of particular note, the Ninth
Circuit “recognize[d] that the amount of the civil penalty and the amount of treble damages need not be
considered in isolation as if the other did not exist.”lxxxii Beyond that, the court offered little guidance as to
what the district court should consider in its Excessive Fines Clause analysis, saying only that the
deterrence effect and “other factors that may be relevant to the inquiry should be addressed in the first
instance by the district court.”lxxxiii
Post-Stevens cases have offered little guidance on what a successful Excessive Fines Clause
challenge to an FCA award might look like. Little or no actual damages juxtaposed against a large fine
might be one starting point, but Hays shows that this situation guarantees nothing. Indeed, the Hays
court was more interested in the actions underlying the case than the result.lxxxiv Similarly, though the
Ninth Circuit recognized that proportionality was the touchstone of an Excessive Fines Clause analysis, it
tied the analysis to determining what fine is needed “to achieve the desired deterrence.”lxxxv If anything, it
seems that winning an Excessive Fines Clause challenge requires the same thing as winning an FCA
case – a demonstration of a lack of culpability.
V.

Possible Constitutional Challenges to the Qui Tam Provisions of the FCA

In Stevens, the Court took it upon itself not to express a view on whether qui tam suits violate
Article II of the Constitution, specifically the Appointments Clause of § 2 and the Take Care Clause of § 3.
Although its explanation for doing this – “only to make clear” that these questions are “not at issue in this
case”lxxxvi – is curious, one should not conclude that the Court is poised to strike the qui tam provisions in
the near future. This is all the more true in light of the Court’s extended discussion of the historical roots
of qui tam suits, lxxxvii which, as will be discussed below, has provided courts with one basis for rejecting
other constitutional challenges to the those provisions in the FCA. Moreover, the dissent in Stevens
(Justices Stevens joined by Justice Souter) went on the record as rejecting Appointments and Take Care
Clause challenges for this very reason.lxxxviii Nevertheless, such challenges continue to be brought.
There are credible arguments that the qui tam provisions of the FCA run afoul of the Constitution.
Article II, § 3 of the Constitution provides in relevant part that the President “shall Take Care that the
Laws be faithfully executed.” Where the Attorney General declines to intervene in a qui tam suit, the
control over the litigation shifts to the private relator. In 1997, in Printz v. United States, the Court
emphasized that “[t]he Constitution does not leave to speculation who is to administer the laws enacted
by Congress; the President, it says, ‘shall take Care that the Laws be faithfully executed,’ Art II. § 3,
personally and through officers whom he appoints . . . .”lxxxix In Printz, the Court struck provisions of the
Brady Act because it “effectively transfers this responsibility to thousands of” state law enforcement
officers “without meaningful Presidential control . . . .”xc
In the case of the FCA’s qui tam provisions, the government has no control over whether to
xci
initiate a suit; it is the relator who files a case under seal. Any “meaningful Presidential control” is
particularly limited where, as is frequently the case, the government declines to intervene but does not

seek dismissal of the suit pursuant to 31 U.S.C. § 3730(c)(2)(A). In such cases, the “meaningful
Presidential control” over the litigation is limited to the right later to petition the court for leave to
intervene.xcii Though the government can as a matter of right request and receive all pleadings and
deposition transcripts, it is questionable whether the guaranty of what amounts to the ability to monitor a
case rises to the level of “meaningful Presidential control.” And, as noted above, if the government does
not like what it is seeing, it must show good cause before being allowed to intervene.xciii
Similarly, the qui tam provisions are at least in tension with the Appointments Clause, which
provides in relevant part that the President shall appoint “all other Officers of the United States whose
Appointments are not herein otherwise provided for, and which shall be established by Law: but the
Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the
President alone, in the Courts of Law, or in the Heads of Departments.”xciv Quite plainly, no branch of
government appoints relators. Instead, when relators file suit, they essentially appoint themselves. Some
courts have held that relators are not “Officers” of United States,xcv but such holdings have not fully
answered the question of whether non-officers can pursue the claims of the United States. If they cannot,
it must be decided whether relators are the “persons litigating on behalf of the United States”
contemplated in Buckley v. Valeoxcviand Morrison v. Olson,xcvii where the Supreme Court held “that
persons litigating on behalf of the United States are officers of the United States.”xcviii
Prior to Stevens, courts were not receptive to either argument,xcix and little has changed since
then. The highest court recently to address such challenges is the en banc Fifth Circuit. In Riley v. St.
Luke’s Episcopal Hospital (“Riley II”), the Fifth Circuit rejected Take Care Clause and Appointments
Clause challenges to the FCA’s qui tam provisions. Riley II relied in large part on the Supreme Court’s
discussion of the historical origins of qui tam suits in Stevens to find that the FCA qui tam provisions were
constitutional.c “[I]t is logically inescapable that the same history that was conclusive on the Article III
question in Stevens with respect to qui tam lawsuits initiated under the FCA is similarly conclusive with
respect to the Article II question concerning this statute.”ci The en banc majority reversed an earlier
panel’s determination that the provisions violated the Take Care Clause and the separation of powers
doctrine.cii
With respect to the question of “meaningful Presidential control,” the Riley II court was persuaded
that the control mechanisms in the FCA were adequate. ciii Indicative of the court’s reasoning were its
observations that “[t]he record before us is devoid of any showing that the government’s ability to exercise
its authority has been thwarted in cases where it was not an intervenor”civ and that “relators are simply
civil litigants.”cv The Fifth Circuit paid short shrift to the Appointment Clause challenge, finding, as noted
above, that “qui tam relators are not officers of the United States.”cvi It did not discuss the implications
that such a finding has on a relator’s ability to bring suit on claims belonging to the United States or
whether such persons are “litigating on behalf of the United States.”cvii
The lack of success of Article II challenges thus far should not deter an FCA defendant from
making such arguments in the future. Riley I is a sign that the Take Care Clause and separation of
powers arguments do resonate with some judges. The Fifth Circuit’s observation in Riley II that it saw no
evidence “that the government’s ability to exercise its authority has been thwarted in cases where it was
cviii
not an intervenor” is telling. A successful challenge will likely need to locate and offer concrete
examples of where relators and the United States have taken divergent positions. Finally, there is some
tension between the Fifth Circuit’s statement that “relators are simply civil litigants”cix and the Supreme
Court’s conclusions in Stevens that the relator is a “partial assign[ee] of the Government’s damages
cx
claim” and that the FCA’s damages regime is punitive in nature. For while “simple civil litigants” can
certainly seek punitive damages under some statutes, only FCA relators can do so in the name of the
United States and seek recourse for fraud alleged to have been perpetrated on the government.
Conclusion
Stevens raised as many questions as it resolved. In the short term, the clear trend has been
towards finding municipalities immune from FCA qui tam suits. Whether that trend continues, and
whether it will be extended beyond the qui tam suits in which the government has not intervened, remains
to be seen.
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Selected False Claims Act Cases decided between December 12, 2000 and September 26, 2001
NAME
Bagley ex rel. United States v. TRW,
Inc.

CITATION
2001 WL 33400196 (C.D. Cal. Dec. 12,
2000)

•

Falsity

ISSUES

Barajas ex rel. United States v.
Northrop Corp.

258 F.3d 1004 (9th Cir. 2001)

•

Alternate remedy under FCA

Bidani ex rel. United States v. Lewis

2001 WL 32868 (N.D. Ill. Jan. 12, 2001)

•
•

Original source
Advice of counsel as a defense to FCA
claim

Bly-Magee v. California

236 F.3d 1014 (9th Cir. 2001)

•
•

Injury under FCA
Sovereign immunity

Bryant ex rel. United States v. Williams
Bldg. Corp.

2001 WL 333055 (D.S.D. Jan. 29, 2001)

Donaldson ex rel. United States v.
Central Mich. Univ.

2001 WL 223881 (6th Cir.(Mich.) Feb. 28,
2001)

•
•
•
•

Vicarious liability
Falsity
Reverse false claim
Pleading fraud with particularity

Foundation Aiding the Elderly ex rel.
United States v. Horizon W., Inc.

2001 WL 1045592 (9th Cir.(Cal) Sept. 13,
2001)

•

Public disclosure

Franklin ex rel. United States v. ParkeDavis, Div. of Warner-Lambert

147 F. Supp. 2d 39 (D. Mass. 2001)

•

Pleading fraud with particularity

Friedman ex rel. United States v. Rite
Aid Corp.

152 F. Supp. 2d 766 ( E.D. Penn. 2001)

•
•
•

Public disclosure
Pleading fraud with particularity
Separation of powers

Garst ex rel. United States v. Lockheed
Integrated Solutions Co.

2001 WL 315178 (N.D. Ill. Mar. 29, 2001)

•
•

Pleading Fraud with particularity
Conspiracy to defraud

NAME
Gebert & Gebert ex rel. United States v.
Transport Admin. Serv.

CITATION
260 F.3d 909 (8th 2001)

•
•

ISSUES
Standing to bring qui tam claim
Publicly disclosure

Giribaldi ex rel. United States Orleans
Parish Sch. Bd.

244 F.3d 486 (5th Cir. 2001)

•

Sovereign/Municipal immunity

Grant ex rel. United States v. RushPresbyterian/ St. Luke’s Med. Ctr.

2001 WL 40807 (N.D. Ill. Jan. 16, 2001)

•
•

Public disclosure
Original source

Hays ex rel. United States v. Hoffman

2001 WL 1141827 (D. Minn. Sept. 26,
2001)

•

Excessive fines

Honeywell, Inc. ex rel. United States v.
San Francisco Hous. Auth.

2001 WL 793300 (N.D. Cal. July 12, 2001)

•

Sovereign/Municipal immunity

K&R Limited Partnership ex rel. United
States v. Massachusetts Hous. Fin.
Agency

154 F. Supp. 2d 19 (July 30, 2001)

•

Sovereign immunity from liability under
FCA
Separation of powers
Immunity from punitive damages
awarded under FCA

King ex rel. United States v. Hillcrest
Health Ctr., Inc.

2001 WL 1024043 (10th Cir.(Okla.) Sept.
7, 2001)

•
•

Original Source
Public disclosure

Kinney ex rel. United States v.
Hennepin County Med. Ctr.

2001 WL 930780 (D.Minn. Jan. 22, 2001)

•

Sovereign/Municipal immunity

Kinney ex rel. United States v.
Hennepin County Med. Ctr.

2001 WL 964011 (D. Minn. Aug. 22, 2001)

•
•

Falsity
Separation of powers

Kulumani ex rel. United States v. Blue
Cross Blue Shield Assoc.
Lee ex rel. United States v. SmithKline
Beecham, Inc.

2001 WL 563775 (N.D. Ill. May 23, 2001)

•

245 F.3d 1048 (9th Cir. 2001)

•

Whether claims were presented to
government
Pleading fraud with particularity

•
•

NAME
Lujan ex rel. United States v. Hughes
Aircraft Co.

CITATION
243 F.3d 1181 (9th Cir. 2001)

MacGregor II ex rel. United States v.
Regents of the Univ. of California

2001 WL 674249 (N.D. Cal. May 16, 2001) •

Mathews ex rel. United States v.
Healthsouth Corp.

140 F. Supp. 2d 706 (W.D. La. 2001)

•
•

Falsity
Intent standard under FCA

McCarthy ex rel. United States v. Straub 140 F. Supp. 2d 1062 (D. Haw. 2001)
Clinic & Hosp.

•
•
•

Pleading fraud with particularity
Employer retaliation
Personal jurisdiction

Norbeck ex rel. United States v. Basin
Elec. Power Coop.

248 F.3d 781 (8th Cir. 2001)

•

Whether the intent standard of FCA
was met

Obert-Hong ex rel. United States v.
Advocate Health Care

2001 WL 303692 (N.D. Ill. Mar. 28, 2001)

•

Pleading fraud with particularity

Oliver ex rel. United States v. Gyro
House

2001 WL 312378 (9th Cir.(Cal.) Mar. 29,
2001)

•

Damages calculation

O’Neal v. Garrison

2001 WL 987043 (11th Cir. (Ga.) Aug. 29,
2001)

•

Employer retaliation

O’Keeffe ex rel. United States v.
Sverdup Corp.

131 F. Supp. 2d 87 (D. Mass. 2001)

•
•
•

Public disclosure
Original source
Falsity

Palchikovskiy v. Oregon Health
Sciences Univ.
Pentegen Technologies Int’l Ltd. ex rel.
United States v. United States

2001 WL 823826 (9th Cir. (Or.) July 9,
2001)
2001 WL 770940 (S.D.N.Y. July 10, 2001)

• Pleading fraud with particularity
Sovereign immunity
• Whether the FCA allows the court to
appoint an independent investigator of
qui tam claims

•

ISSUES
First to file rule

Whether relator is entitled to a share of
settlement

NAME
Phillips ex rel. United States v.
Pediatric Serv. of Am., Inc.

CITATION
142 F. Supp. 2d 717 (W.D.N.C. 2001)

ISSUES
•
•

Whether false claims were presented
to gov’t.
Employer retaliation

Phipps ex rel. United States v.
Comprehensive Community Dev. Corp.

2001 WL 812221 (S.D.N.Y. July 18, 2001)

•
•
•

Public disclosure
Original source
Pleading fraud with particularity

Plumbers and Steamfitters Local Union
No. 342 ex rel. United States v. Dan
Caputo Co.

2001 WL 1042168 (N.D. Cal. Sept. 4,
2001)

•

Falsity

Price ex rel. United States v. J-M Mfg.
Co.

2001 WL 823730 (E.D. La. July 20, 2001)

•

Pleading fraud with particularity

Riley v. St. Luke’s Episcopal Hosp.

252 F.3d 749 (5th Cir. 2001)

•
•

Separation of powers
Appointments clause

Satalich ex rel. United States v. City of
Los Angeles

2001 WL 1002508 (C.D. Cal. Aug. 31,
2001)

•
•
•

Municipal immunity
Original source
“Employer” for FCA purposes

Seal 1 v. Seal A

255 F.3d 1154 (9th Cir. 2001)

•
•

Public disclosure
Original source

Sharp ex rel. United States v.
Consolidated Med. Transport, Inc.

2001 WL 1035720 (N.D. Ill. Sept. 4, 2001)

•
•
•

Violation of Anti-Kickback statute being
the basis for FCA
Separation of powers
Pleading fraud with particularity

•
•

Causation under FCA
Dismissal of qui tam action

Shaver ex rel. United States v. Lucas W.
Corp.

237 F.3d 932 (8th Cir. 2001)

NAME
Totten ex rel. United States v.
Bombardier Corp.

CITATION
139 F. Supp. 2d 50 (D.D.C. 2001)

•

ISSUES
Whether Amtrak is “subject to” the
FCA

UMC Electronics Co. v. United States

249 F.3d 1337 (Fed. Cir. 2001)

•

Knowingly

United States v. Aerojet Gen. Corp.

1996 WL 33147960 (C.D. Cal. May 1,
1996)

•

Knowingly

United States v. Bankers Ins. Co.

245 F.3d 315 (4th Cir. 2001)

•

Whether the existence of a FCA claim
precludes arbitration of a contract
dispute involving the gov’t.

United States v. Heart Trace of Nashua,
Inc.

2001 WL 276966 (D.N.H. Mar. 16, 2001)

•

Damages under FCA

United States v. Heart Trace of Nashua,
Inc.

2001 WL 274804 (D.N.H. Jan. 10, 2001)

•

Whether gov’t can change the amount
of its injury in a civil case if it has
already stipulated to an amount in a
criminal case

United States v. Mackby

2001 WL 274667 (9th Cir.(Cal.) Mar. 21,
2001)

•
•
•

Causation
Falsity
Excessive fines

Unites States v. Mackby

261 F.3d 821 (Aug. 16, 2001)

•
•

Falsity
Excessive fines

United States v. Medco Physicians
Unlimited

2001 WL293110 (N.D. Ill. Mar. 26, 2001)

•

Knowingly

NAME
United States v. New York Med. College

CITATION
252 F.3d 118 (2nd Cir. 2001)

•

ISSUES
Original source

United States v. Rogers

2001 WL 818160 (E.D. Tenn. June 28,
2001)

•

Falsity

United States v. Sriram

2001 WL 569115 (N.D. Ill. Feb. 12 2001)

•

Injunctive Relief

United States v. Tech Refrigeration

143 F. Supp. 2d 1006 (N.D. Ill. 2001)

•

Statute of limitations

Varljen ex rel. United States v.
Cleveland Gear Co.

250 F.3d 426 (6th Cir. 2001)

•

Whether there was an injury to US
under the FCA

Wilentz, Goldman & Spitzer v. ABC
Corp.

253 F.3d 176 (3rd Cir. 2001)

•
•

Whether fraudulent acts that do not
cause economic injury to US violate
the FCA
Employer retaliation

•

Attorneys Fees and Costs

Wiser ex rel. United States v. Geriatric
Psychological Serv.

2001 WL 286838 (D. Md. Mar. 22, 2001)

Recent FCA Settlements
September 2000 - October 2001
Date

Defendant

Summary

Amount

Industry

(if known)

Qui Tam? Relator's Share
(if known)

(if known)

10/3/2001 Presidio Corporation

Failure to pass price
discounts and rebates
to the United States

$273,000.00

Government
Contracting

10/3/2001 TAP Pharmaceuticals
and seven individual
employees

Fraudulent drug pricing
schemes; sales and
marketing misconduct

$559,000,000.00

Health Care

9/21/2001 Johnson & Johnson
Medical Inc. (JJMI)

Allegedly overcharged
Department of
Veterans' Affairs for
purchase of medical
supplies

$3,900,000.00

Health Care

8/31/2001 Twining Laboratories
of Southern California,
Inc.

Use of unqualified
personnel

8/30/2001 Dr. Robert E. Booth
and Healthgrades, Inc.

Billed Medicare for
surgeries at which
doctor was not present

$2,088,837.90

Health Care

8/28/2001 CVS Corporation

Alleged submission of
false prescription
claims to government
health insurance
programs

$4,000,000.00

Health Care

8/27/2001 Capital and
Management Group,
LLC and JetSort, Inc.

Mail sorter submitted
improper claims to post
office for postage due
on its mailings

$3,250,000.00

Government
Contracting
(Postal Service)

8/27/2001 ElectroMechanical
Systems, Inc.
(COMSAT
Corporation, CRSI,
Inc., Lockheed Martin
Global
Telecommunications,
LLC)

Allegedly lied about
costs when negotiating
contracts for repair and
restoration of warships

$8,500,000.00

Defense
Contracting

8/23/2001 University of Colorado
Hospital Authority

Improper billing of
federal health care
benefit programs

$1,200,000.00

Health Care

8/15/2001 Sverdrup Technology,
Inc.

Alleged mischarge of
costs at laboratories

$2,500,000.00

Government
Contracting

$150,000.00

8/9/2001 Catholic Heath Care
West

Alleged unlawful
charging of federal
health care programs
for surgical procedures
using experimental
cardiac devices

$10,750,000.00

Health Care

$2,150,000.00

8/2/2001 Unisys Corporation

Alleged failure to
disclose information
during contract
negotiations

$1,430,000.00

Defense
Contracting

$500,000.00

Federal Funds

$95,000,000.00

$25,000.00

$131,346.00

$1,700,000.00
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Date

Defendant

Summary

Amount

Industry

(if known)
7/13/2001 Good Samaritan
Hospital, Inc.

Qui Tam? Relator's Share
(if known)

(if known)

Misuse of diagnosis
code in claims
submitted to Medicare

$350,000.00

Health Care

7/9/2001 American
HomePatient, Inc. and
HomePatient
Delaware (collectively,
AHOM)

Alleged submission of
claims for payment
based on inadequate
supporting
documentation or
stemming from illegal
patient referrals to
federal programs

$7,000,000.00

Health Care

$1,170,000.00

7/9/2001 Mercy Health Care
Systems/Catholic
Health Care West

Allegedly kept
overpayments
inadvertently made by
Medicare; allegedly
filed false cost reports
which did not reflect
the overpayments.

$2,900,000.00

Health Care

$580,000.00

6/28/2001 South Carolina State
University (SCSU)

Alleged diversion of
government grant
funds from one
program to another

$140,000.00

Federal Funds

6/14/2001 Richard T. Archuleta,
M.D.

Submission of charges
to Medicare and
Medicaid for services
that were actually
provided by physician
assistants

$80,000.00

Health Care

Alleged unlawful
charging of federal
health care programs
for surgical procedures
using experimental
cardiac devices

$5,476,637.00

Health Care

$1,095,327.00

5/23/2001 Paracelsus
Alleged submission of
Healthcare Corporation false claims to
Medicare for nonreimbursable items

$5,100,000.00

Health Care

$250,000.00

5/22/2001 HealthSouth
Corporation

Alleged overcharge of
Medicare and Defense
Department for
equipment and
overbilling of health
care programs for rent
and computer costs

$7,900,000.00

Health Care

$1,480,000.00

5/16/2001 Highline Community
Hospital

Improper submission of
Medicare claims with a
principal diagnosis
code for a more
complex pneumonia
than medical records
indicated had been
treated

$321,389.28

Health Care

6/1/2001 Holy Cross Hospital,
Green Hospital of
Scripps Clinic,
Healthwest Regional
Medical Center, West
Florida Regional
Center, Miami Heart
Institute, South Miami
Hospital and Mt. Sinai

$21,000.00
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Date

Defendant

Summary

Amount

Industry

(if known)

(if known)

4/26/2001 Mehdi Marvasti, Joel
Rosenberg, Ahmad
Nazem and St.
Joseph's Cardiac
Surgery Associates,
P.C.

False claims to
Medicare; conspiracy.
Under this global
settlement of civil and
criminal claims, each
individual defendant
pays $100,000 and
$1,000 restitution. The
corporation itself pays
$750,000 plus a
criminal fine of
$200,000.

$1,253,000.00

Health Care

4/26/2001 Quorum Health Group

Medicare cost report
fraud.

$82,500,000.00

Health Care

4/23/2001 Quorum Health Group
Inc.

Submission of false
claims for Medicare
cost reimbursement

$85,000,000.00

Health Care

4/17/2001 Bradley Hertz

False claims to
Medicare for
unreimbursable items
and services.

$1,600,000.00

Health Care

4/10/2001 Trend Area Mental
Health,
Developmental and
Substance Abuse
Services

Alleged overbilling of
Medicaid

$485,000.00

Health Care

4/5/2001 Jesse J. Eichler and
Michael K. Smith

Billing Army for fictional
purchases from sham
company

$124,381.00

Military Fraud

4/5/2001 Milvets Technology
Systems, Inc.

False billing for
unqualified workers
and overbilling for
consultants

$250,000.00

Government
Contracting

4/3/2001 Thomas W. Dowty

Submission of false
claims for
reimbursement for
imaging services never
provided

$50,000.00

Health Care

3/30/2001 Bruce Rozet et al.

Kickbacks in exchange
for securing property
management contracts
involving HUD-assisted
or -financed properties;
illegal distributions of
HUD funds.

$8,125,000.00

3/19/2001 Vencor Inc. and
Ventas Inc.

Failure to care;
improper claims;
overbilling

3/1/2001 Gerald Kin, Homed
Scan, Metrolab, Inc.,
and Pulmonary
Systems, Inc.

2/27/2001 GMR Healthcare

Upcoded pulse
oximetry tests as
pulmonary stress tests;
settlement includes ten
year exclusion from
Medicare and Medicaid
Presentation of false
claims to Medicare

Qui Tam? Relator's Share
(if known)

Federal funds

$104,500,000.00

Health Care

$267,065.00

Health Care

$1,200,000.00

Health Care

$15,000,000.00

$200,000.00
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Date

Defendant

Summary

Amount

Industry

(if known)

Qui Tam? Relator's Share
(if known)

2/21/2001 Regents of the
University of California

"PATH" allegations;
billing federal health
care programs for
services provided by
medical residents when
physicians were not
personally involved in
providing the care;
billing for services
lacking appropriate
documentation; coding
irregularities

$2,300,000.00

Health Care

2/20/2001 American Eagle
Worldwide
Forwarders, Inc.,
Cascade Int'l Inc.,
Shoreline, Inc., World
Int'l, Inc., Zenith
Forwarders, Inc., and
Northwest
Consolidators, Inc.

Allegedly knowingly
misrepresented to
government that they
were not under
common financial
and/or administrative
control

$2,000,000.00

Defense
Contracting

2/14/2001 Glendale Adventist
Hospital's Perinatal
Medical Group

Billing of Medi-Cal for
services performed by
residents after falsely
representing they were
performed by attending
physicians

$250,000.00

Health Care

2/12/2001 Texas Tech University
Health Sciences
Center

Alleged submission of
bills for services
unperformed

$2,300,000.00

Health Care

2/9/2001 Moore Medical Corp.

Failure to submit
complete, accurate and
current pricing
information to the
Department of
Veterans Affairs; failure
to notify VA of price
reductions

$5,200,000.00

Government
Contracting

2/9/2001 Phillips Petroleum
Company

Alleged underpayment
of royalties due for oil
produced on federal
and Indian leases

$8,000,000.00

Federal Oil
Royalties

2/7/2001 Marathon Oil Company Alleged underpayment
of royalties due for oil
produced on federal
and Indian leases

$7,700,000.00

Federal Oil
Royalties

2/2/2001 Burlington Resources
Inc.

Alleged underpayment
of royalties due for oil
produced on federal
and Indian leases

$8,500,000.00

Federal Oil
Royalties

2/1/2001 Genesee Valley
Cardiothoracic Group

Billing Medicare for
"Assistant at Surgery"
in reckless disregard or
in deliberate ignorance
of Medicare regulatory
authority

$2,000,000.00

Health Care

(if known)

$360,000.00
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1/23/2001 Bayer Corporation

Allegedly caused
physicians and other
health care providers to
submit fraudulently
inflated reimbursement
claims to Medicaid

$14,000,000.00

Health Care

1/23/2001 Shell Oil Company

Alleged underpayment
of royalties due for oil
produced on federal
and Indian leases

$110,000,000.00

Federal Oil
Royalties

1/8/2001 Exxon Mobil

Underpayment of
royalties for oil
removed from federal
lands

$7,000,000.00

Federal Oil
Royalties

1/3/2001 Quest Diagnostics Inc.

Alleged billing of
laboratory tests that
were not medically
necessary

$13,100,000.00

Health Care

12/27/2000 Dr. Donald S. Dreyfuss Alleged overcharge of
Medicare and Medicaid

$2,000,000.00

Health Care

12/20/2000 James H. Desnick

Falsified
documentation for
Medicare and Medicaid
claims; kickbacks

$14,000,000.00

Health Care

12/20/2000 Rain and Hail
Insurance Services,
Inc.

False claims relating to
the quality of weatherdamaged raisins, which
led to payments by a
third party, the Federal
Crop Insurance Corp.

$10,000,000.00

Agriculture

$500,000.00

Health Care

12/19/2000 Dr. Stanley N.
Billing under codes for
Herr/Outreach Eyecare which provider had not
met requirements
12/19/2000 Plummer Precision
Optics Co.

False claims to the
military and third partycontractors for
defective and nonconforming parts used
in the manufacture of
weapons systems

$3,175,000.00

Defense
Contracting

12/15/2000 National Healthcare
Corporation

Alleged submission of
falsely inflated reports
to Medicare

$27,000,000.00

Health Care

12/14/2000 The Healthcare
Company (HCA) &
subsidiaries

Unlawful billing
practices

$840,000,000.00

Health Care

12/12/2000 Toshiba Corporation

Violations of California
FCA; knowing sale of
defective computers to
California public
agencies

$30,130,000.00

Government
Contracting

$8,700,000.00

Health Care

12/8/2000 Adventist Health
Alleged overcharge of
System Sunbelt
Medicare
Healthcare Corporation

Qui Tam? Relator's Share
(if known)
$2,800,000.00

$5,400,000.00

$1,500,000.00
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(if known)
11/9/2000 The Boeing Company
and United Space
Alliance

Fraudulent billing

11/6/2000 Research and
Development
Laboratories, Inc.
(RDL)

Qui Tam? Relator's Share
(if known)

$825,000.00

Government
Contracting

Alleged overbilling of
Air Force

$4,554,686.00

Defense
Contracting

10/31/2000 Gateway, Inc.

Alleged failure to give
government required
price reductions

$9,000,000.00

Government
Contracting

10/27/2000 Quorum Health
Group, Inc., and QHG
of Alabama, Inc.,
d/b/a Flowers Hospital
of Dothan, AL

Improper cost shifting
to home health agency;
allegedly false cost
reports

$18,000,000.00

Health Care

10/26/2000 Anesthesia
Associates of
Southern Chester
County

Improper claims for
anesthesia services
(voluntary disclosure)

$315,000.00

Health Care

10/26/2000 Southern Chester
Improper claims for
County Medical Center anesthesia services
(voluntary disclosure)

$385,000.00

Health Care

10/24/2000 Kerr-McGee Corp.

Alleged underpayment
of royalties due for oil
produced on federal
and Indian leases

$13,000,000.00

Federal Oil
Royalties

10/19/2000 Lafayette General
Medical Center, Inc.

PPS National Initiative

$365,000.00

Health Care

10/16/2000 CSC Accounts
Management Inc./
CSC Credit Services
Inc. (CAMI)

Alleged submission of
fraudulent student loan
accounts; wrongful
certification of
consolidation eligibility;
claimed unlawfully high
commissions

$6,400,000.00

Federal Funds

10/13/2000 Toshiba Corp.

Defect in computers
periodically caused
undetected data
corruption

$23,000,000.00

Government
Contracting

10/6/2000 Northrop Grumman
Corporation

TINA violations

$1,400,000.00

Government
Contracting

9/27/2000 Texaco, Inc.

Alleged underpayment
of royalties due for oil
produced on federal
and Indian leases

$43,000,000.00

Federal Oil
Royalties

9/26/2000 Kenneth H. Williams,
M.D.

False claims for care
rendered by medical
residents

$40,000.00

Health Care

9/19/2000 California Emergency
Physicians

Overcharging federal
health care programs
for emergency room
services

$1,200,000.00

Health Care

9/12/2000 New England Health
Associates

Upcoding; voluntary
disclosure.

$493,465.00

Health Care

(if known)

$910,937.20

$900,000.00

$266,000.00
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9/8/2000 Oncology Radiation
Centers

Submission of claims
for reimbursement for
patient services that
were not provided or
ordered by a physician,
not medically
necessary, or for which
the medical services
were billed to obtain a
higher reimbursement;
alleged fraudulent
transfer of assets to
avoid repayment
obligation

$9,885,000.00

Health Care

$1,729,875.00

9/5/2000 Emergency
Physicians Medical
Group, P.C.; MBLS
Emergency
Physicians; Western
Emergency
Physicians; Sierra
Emergency
Physicians, Inc.

Overcharging

$2,600,000.00

Health Care

$443,502.00

9/5/2000 Tender Loving Care;
Home Health Care;
Staff Builders, Inc.

Alleged charging for
unallowable costs

$1,400,000.00

Health Care

$252,000.00
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