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Managing Discovery
in the Digital Age
Cost effective management of
EST
discovery in the “digital age”
RACTICES begins before the ﬁrst discovery
request is received from the
opposing party. Indeed, it begins before litigation is
commenced.
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preservation and non-production, but also to enable the
company and its counsel to make strategic decisions from
the outset of litigation.

We recommend that all companies with an in-house legal
department identify an in-house lawyer to be the point
person on E-discovery issues. Of course, depending
on the size of the company, the number and location of
Once a lawsuit is commenced, a company must preserve
its facilities, and the scope and frequency of litigation
all potentially relevant electronic information. Indeed,
it faces, an in house team may well be appropriate.
aggressive opposing counsel may well argue that the
preservation obligation is triggered long before a complaint Working with outside litigation counsel, we recommend
that the company’s E-discovery coordinator convene the
is ﬁled – when a demand letter or other indication of an
appropriate IT personnel within the company along with
intent to sue is received. Failure to take appropriate and
representatives of the relevant business units to review
reasonable steps to maintain extant electronic information
as of the commencement of litigation (if not earlier) – i.e., the company’s document retention policies, inventory the
to avoid “spoliation” – may prejudice a company’s position company’s electronic information sources, develop plans
for implementing document hold directives and responding
in litigation and potentially even lead to sanctions. The
to demands for electronic information, and identify key
risks of non-preservation are both real and substantial.
personnel to be engaged in implementing such a plan.
The ﬁrst step in cost effective management of E- Such an upfront investment of time and resources is by
far the best means of ensuring effective and cost-efﬁcient
discovery is the development of an appropriate
document retention plan and a program designed management of discovery in the digital age.
to maximize compliance with that plan. A
retention plan that is not designed with the reality of
E-discovery in mind will not be effective. And a plan
that is disregarded by company employees or that is only
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“honored in the breach” may be worse than no plan at all.
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The second step in cost effective management of
E-discovery is the development of a “litigation
readiness plan.” In order to institute an effective
preservation plan, a company must have a
thorough understanding of its information technology
infrastructure as well as the myriad of sources of electronic
information utilized by company employees for workrelated purposes even outside the company premises (e.g.,
home laptops, PDA’s, cell phones). Moreover, in order
to effectively and efﬁciently collect electronic documents
both to support the company’s position in litigation and to
respond to discovery requests, a company should have in
place appropriate procedures for identifying and collecting
electronic information before litigation is even threatened.
This is important not only to avoid the risks of non-
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