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:

:

:

:

:

:

:

:

:

: 

 

COMPLAINT FOR 

DECLARATORY JUDGMENT,  

NOTICE OF OTHER ACTIONS, 

DESIGNATION OF TRIAL 

COUNSEL, CERTIFICATION 

PURSUANT TO RULE 4:5-1, 

DEMAND FOR DOCUMENTS 

AND DEMAND FOR ANSWERS 

TO INTERROGATORIES 

  :  

Defendants. :  

 

 Plaintiff, SUPERIOR ATHLETICS PERFORMANCE SYSTEMS, LLC, 

(collectively referred to as “SAPS”) file this Complaint for damages and declaratory 

judgment against defendants, MARKEL INSURANCE COMPANY (“MIC”) and XYZ 

COMPANY 1-100, (“XYZ”) being a fictitious name or insurance companies and 

underwriters presently unknown, alleging the following: 
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INTRODUCTION 

 1. This action for declaratory judgment and bad faith arises out of plaintiff’s 

claim for coverage under its All Risk Insurance Policy insured by defendant MIC and or 

XYZ. 

 2. “When members of the public purchase policies of insurance they are 

entitled to the broad measure of protection necessary to fulfill their reasonable 

expectations. They should not be subject to technical encumbrances or to hidden pitfalls 

and their policies should be construed liberally in their favor to the end that coverage is 

afforded ‘to the full extent that any fair interpretation will allow.’” Danzeisen v. Selective 

Ins. Co. of America, 298 N.J. Super. 383, 388 (App. Div. 1997). 

 3. An All Risk Policy is a special type of insurance covering all fortuitous 

losses, in the absence of fraud or other intentional misconduct of the insured, unless a 

specific provision in the insurance policy expressly excludes or limits the loss from 

coverage. Victory Peach Group, Inc. Greater N.Y. Mutual Ins. Co., 310 N.J. Super. 82, 

87-88 (App. Div. 1998).  

 4. Despite agreeing to cover plaintiffs for all risks of direct physical loss of or 

physical damage to Covered Property unless specifically excluded or limited by the 

policy, and plaintiff’s business interruption loss following Governor Philip D. Murphy’s 

March 9, 2020 Executive Order 103 which declared a State of Emergency and a Public 

Health Emergency throughout New Jersey, and which resulted in the mandatory closure 

of plaintiff’s non-essential businesses indefinitely beginning on March 21, 2020 

following the execution of Executive Order 107, defendant(s) have taken a calculated risk 
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of its own by systemically denying business interruption claims throughout New Jersey 

which seek insurance benefits for the loss of business due to the aforesaid business 

closures following New Jersey’s State of Emergency and Public Health Emergency. 

 5. Undeniably, defendant(s) chose to insure plaintiffs against the very loss 

caused by the closure of their insureds’ non-essential business during the pending State of 

Emergency and Public Health Emergency throughout New Jersey.  Plaintiffs are entitled 

to recover under its insurance contract which it has long-relied upon as protection against 

unforeseen loss or damage and resulting loss of income.  

THE PARTIES 

 6. Defendant, MARKEL INSURANCE COMPANY (“MIC”),  with its 

principal place of business located at Ten Parkway North, Deerfield, IL is the entity who 

insures the plaintiff and who is, upon information and belief, authorized to transact 

business in the state of New Jersey.  

 7. Defendant, XYZ COMPANY 1-100, (“XYZ”) being a fictitious name or 

insurance companies and underwriters presently unknown, is an entity that insures the 

plaintiffs and or was the underwriter of the subject policy in dispute, and who is or  may 

be liable to the plaintiffs for some or all of the alleged damages set forth in this 

Complaint.  

 8. Plaintiff, SUPERIOR ATHLETICS PERFORMANCE SYSTEMS, LLC, 

(“SAPS”) with its principal place of business located at 17 Bank Street, Township of 

Morristown, County of Morris, state of New Jersey, (herein after referred to as the 

insured premises / scheduled premises) is a health club that, during all times hereinafter 
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mentioned, was insured under a certain Business Owner’s Policy issued by defendant(s) 

bearing policy number HCP20021134-06, and which was in effect between March 9, 

2020 and the present.  This policy insured the plaintiff with business interruption 

insurance coverage.  

FACTUAL BACKGROUND 

 9. On March 9, 2020, Governor Philip D. Murphy executed Executive Order 

103 which declared a State of Emergency and a Public Health Emergency throughout 

New Jersey. (Exhibit “A”) 

 10. Thereafter, on March 21, 2020, with the execution of Executive Order 107, 

Governor Philip D. Murphy closed all New Jersey non-essential businesses indefinitely.  

(Exhibit “B”) 

 11. Plaintiff, a health club, was deemed a non-essential business and ordered 

closed by the Governor effective March 21, 2020. 

 12. The mandatory closure of the plaintiff’s non-essential business constitutes 

“physical damage” under the terms of the subject policy.   

 13. The mandatory closure of the plaintiff’s non-essential business constitutes a 

Constructive Eviction under the terms of the subject policy.   

 14. The term “physical” is ambiguous since it can mean more than material 

alteration or damage, therefore it was incumbent upon the defendant(s) to clearly and 

specifically rule out coverage in the circumstances where it was not to be provided, 

something which did not occur in the case at bar. Wakefern Food Corp. v. Liberty Mutual 

Fire Ins. Co., 406 N.J. Super. 524, 541-542 (App. Div. 2009). 
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 15.  “Physical Damage” is not restricted to the physical destruction or harm to 

the insured property, rather it includes the loss of access, loss of use and loss of 

functionality of the insured/ scheduled premises. Wakefern Food Corp, 406 N.J. Super. 

543. 

 16. Had defendant(s) intended that its policy would not provide coverage for a 

State of Emergency, a Public Health Emergency, and or a Constructive Eviction then it 

was obligated to define its policy exclusion more clearly.  Wakefern Food Corp. v. 

Liberty Mutual Fire Ins. Co., 406 N.J. Super. 524, 541 (App. Div. 2009) 

 17. Prior to March 9, 2020, plaintiff’ entered into a contract of indemnity with 

defendants, MIC and or XYZ, whereby plaintiff agreed to make cash payments to 

defendant(s) in exchange for defendants’ promise to indemnify the plaintiff for losses 

including, but not limited to, business income losses at the insured premises / scheduled 

premises.  

 18. The insured premises known as 17 Bank Street, Morristown, New Jersey,  

whereupon the plaintiff operates its business, is covered under a policy issued by 

defendant MIC bearing policy number HCP20021134-06. 

 19. Policy HCP20021134-06, Building and Personal Property Coverage Form,  

endorsement CP 00 10 10 12 (the “Policy”) was in effect on March 9, 2020 and remain in 

effect to this day. A copy of the Policy is attached hereto as Exhibit “C”. 

 20. The Policy specifically includes property, business personal property, 

business income, extended business income, extra expense, accounts receivable, and civil 

authority coverage to its insured.   
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 21. In March, 2020, plaintiff filed a business interruption claim with defendant, 

MIC. The claim was assigned to Executive Claims Examiner, Paul Hudgins, and assigned 

Claim Number CHCP20021U8726. 

 22. The denial letter, which is dated April 15, 2020, that plaintiff received from 

defendant MIC is attached hereto as Exhibit “D” and specifically sets forth the following 

reasons for the denial of plaintiff’s claim: 
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 23. The policy issued by defendants to plaintiff, upon which the subject claim 

was made, did not contain exclusions or limitations for a State of Emergency. (Exhibit 

“C”) 

 24. The policy issued by defendants to plaintiff upon which the subject claim 

was made, did not contain exclusions or limitations for a Public Health Emergency.  

(Exhibit “C”). 

 25. The policy issued by defendants to plaintiff upon which the subject claim 

was made, did not contain exclusions or limitations for an Executive Order. (Exhibit 

“C”). 

 26. The policy issued by defendants to plaintiff upon which the subject claim 

was made, did not contain exclusions or limitations for a Constructive Eviction.  (Exhibit 

“C”). 

 27. The policy issued by defendants to plaintiff upon which the subject claim 

was made, did not contain exclusions or limitations for a Pandemic.  (Exhibit “C”). 

 28. The policy issued by defendants to plaintiff upon which the subject claim 

was made, did not contain exclusions or limitations for a Communicable Disease.  

Moreover, the policy does not define “virus” as a Communicable disease. (Exhibit “C”). 

 29. The policy issued by defendants to plaintiff upon which the subject claim 

was made, did not contain an exclusion or limitation for Contamination, other than by 

nuclear reaction, radiation or radioactive contamination.  (Exhibit “C”). 
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 30. In fact, the denial letter explicitly contained an explanation of the limited,  

yet specific, reasons for the denial of plaintiff’s claim. (Exhibit “D”) 

 31. Namely, the defendant alleges that the plaintiff did not suffer a direct 

physical loss and that the defendant does not insure a loss due to a virus or bacteria.  

 32. Defendant’s first reason for denying the plaintiffs’ claim is without merit 

and simply unjustified! As noted above, the term “physical” is ambiguous since it can 

mean more than material alteration or damage, therefore it was incumbent upon the 

defendant(s) to clearly and specifically rule out coverage in the circumstances where it 

was not to be provided, something which did not occur in the case at bar. Wakefern Food 

Corp. v. Liberty Mutual Fire Ins. Co., 406 N.J. Super. 524, 541-542 (App. Div. 2009). 

 33. Moreover, “Physical Damage” is not restricted to the physical destruction 

or harm to the insured property, rather it includes the loss of access, loss of use and loss 

of functionality of the insured/ scheduled premises. Wakefern Food Corp, 406 N.J. Super. 

543. 

 34. The defendant’s kitchen sink defense dos not end there! The defendant’s 

second attempt to deny coverage wrongfully relies upon the premise that the plaintiff had 

a virus or bacteria upon or within its insured premises (Exhibit “D”) 

 35. This second excuse is also misplaced and wrong! A virus was never in or 

upon or in the premises and the defendant will never be able to prove otherwise.   

 36. “Physical Damage” is not restricted to the physical destruction or harm to 

the insured property, rather it includes the loss of access, loss of use and loss of 

functionality of the insured/ scheduled premises. Wakefern Food Corp, 406 N.J. Super. 
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543.  Had defendant(s) intended that its policy would not provide coverage for a State of 

Emergency, a Public Health Emergency, Pandemic, Contamination and or a Constructive 

Eviction then it was obligated to define its policy exclusion more clearly.  Wakefern 

Food Corp. v. Liberty Mutual Fire Ins. Co., 406 N.J. Super. 524, 541 (App. Div. 2009) 

 37. It is undisputed that the subject policy does not contain a single exclusion 

or limitation due to any of the following: a Public Health Emergency; an Executive 

Order, Pandemic, Contamination other than by nuclear reaction, radiation or radioactive 

contamination, or a Constructive Eviction.  (Exhibit “C”). 

 38. The defendant’s third attempt to deny coverage wrongfully relies upon the 

premise that the plaintiff’s claimed loss is not covered because the civil authority closure 

of your premises did not result from a covered cause of loss. 

 39. The defendant’s third bite of the apple is just as bitter as the first two.  The 

defendant’s reliance on “Civil Authority” is not due to the fact that “Civil Authority” is 

an “exclusion”, because it is not.  Rather defendant stated that the act of a civil authority 

must stem from a “covered cause of loss” which caused damage to the property, to wit: 

the civil authority order was not the result of damage to 

property other than property as the described premises.  
 

 

 40. In as much as a “Covered Cause of Loss” insures all risks unless 

specifically excluded or limited, as set forth above, the Civil Authority clause certainly 

applies to plaintiff’s claim because a Public Health Emergency; an Executive Order, a 

Pandemic, Contamination and a Constructive Eviction are not excluded or limited by the 

policy. 
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 41. Governor Murphy’s Executive Order was not a secret! The defendants 

knew full well why non-essential businesses were closed: a State of Emergency as well as 

a Public Health Emergency were declared on March 9, 2020 through Executive Order 

103. 

 42. The acts or decision of Governor Murphy, through Executive Order 103, 

created a State of Emergency as well as a Public Health Emergency, both of which are 

independent of the other.   

 43.  In addition, the acts or decision of Governor Murphy, through Executive 

Order 103, created a Constructive Eviction of the insured premises.  

 

BAD FAITH 

 44. Defendant(s) failed to exercise good faith in processing plaintiff’s claim. 

Had defendant(s) not conducted an inadequate and improper investigation of plaintiff’s 

claim then defendant(s) would have realized that no debatable reason exists for the denial 

of plaintiff’s insurance benefits. 

 45. It is quite apparent, based upon the face of defendant’s denial letter 

(Exhibit “D”), that defendant(s) did not conduct any investigation into the merits of 

plaintiff’s claim. 

 46. No reasonable Claims Examiner or Property Adjuster can say with a 

straight face that he was unaware of the March 9, 2020 Executive Order 103 which 

declared a State of Emergency as well as a Public Health Emergency throughout New 
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Jersey and which was immediately followed-up with Executive Order 107 on March 21, 

2020 which indefinitely closed all New Jersey non-essential businesses in New Jersey. 

 47. Upon information and belief, defendant(s) never intended to insure such a 

claim and, furthermore, defendant(s) have denied all such claims made by its New Jersey 

insureds. 

 48.  When an insured files an insurance claim, an insurer must treat its 

policyholders’ interests with equal regard as it does its own interests. 

 49. When an insured files an insurance claim, an insurer must treat its 

policyholders’ interests with equal regard as it does its own interests because this is not 

an adversarial process. 

 50. An insurance company should assist its policyholder with the claim. 

 51. An Insurance company must disclose to its insured all benefits, coverages 

and time limits that may apply to the claim. 

 52. An Insurance company must conduct a full, fair, and prompt investigation 

of the clam as its own expense. 

 53. An insurance company must fully, fairly, and promptly evaluate and adjust 

the claim. 

 54. An insurance company may not deny a claim or part of claim based on 

insufficient information, speculation, or biased information. 

 55. An insurance company may not misrepresent facts or policy provisions. 

 56. An insurance company acts with good faith when it assist the policyholder 

with locating coverage for the claimed loss.  
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 57. An insurance company acts with good faith when it assist the policyholder 

with locating coverage for the claimed loss, such as when the insurer scours its policy for 

coverage rather than exclusions. 

 58. Upon information and belief defendant(s) did not treat its policyholder’s 

(the plaintiff), interests with equal regard as it does its own interests. 

 59. Upon information and belief defendant(s) did not treat its policyholder’s 

(the plaintiff), interests with equal regard as it does its own interests because defendants 

treated the clam as an adversarial process. 

 60. Defendant(s) did not assist its policyholder (the plaintiff) with its claim. 

 61. Defendant(s) did not disclose to its insured all benefits, coverages, and time 

limits that may apply to the claim. 

 62. Defendant(s) did not conduct a full, fair, and prompt investigation of the 

plaintiff’s clam. 

 63. Defendant(s) did not fully, fairly, and promptly evaluate and adjust the 

plaintiff’s claim. 

 64. Defendant(s) denied plaintiff’s claim based on insufficient information, 

speculation, or a biased information. 

 65. Defendant(s) misrepresented the claim facts and policy provisions in order 

to attempt to justify its wrongful denial of plaintiff’s claim.  

 66. Defendant(s) did not assist its policyholder (the plaintiff) with locating 

coverage for the claimed loss.  
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 67. Defendant(s) did not search its policy for coverage that would protect its 

policyholder, the plaintiff. 

 68. Defendant(s) searched its policy for exclusions. 

COUNT ONE 

Declaratory Judgment 

 69. Plaintiffs repeats and reiterates each of the averments set forth above 

as though more fully set forth herein. 

 70. Plaintiffs seeks the Court’s declaration of the parties’ rights and duties 

under the Policy pursuant to N.J.S.A. 2A:16-50 et seq. 

 71. A justiciable controversy exists between defendant(s) and the plaintiffs. 

 72. The controversy between the defendant(s) and the plaintiffs is ripe for 

judicial review 

 73. New Jersey has enacted the Declaratory Judgment Act, N.J.S.A. 2A:16-50 

et seq. for purposes of declaring parties’ rights in this precise circumstance. 

 74. Accordingly the plaintiff seeks a declaration from the Court that: 

  (a). No policy exclusion applies to bar or limit plaintiff’s Business 

Owners Coverage claims under policy HCP20021134-06, endorsement CP 00 10 10 12; 

  (b). The Policy, HCP20021134-06, Building and Personal Property 

Coverage Form, under endorsement CP 00 10 10 12, covers plaintiff’s claim; 

  (c). The Exclusions contained within the plaintiff’s Building and 

Personal Property Coverage Form policy and which are relied upon by defendant(s) are 

ambiguous; 
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  (d) The Exclusions contained within the plaintiff’s Building and 

Personal Property Coverage Form policy and which are relied upon by defendant(s) are 

unenforceable;  

  (e). The Exclusions contained within the plaintiff’s Building and 

Personal Property Coverage Form policy and which are relied upon by defendant(s) are 

Illusory; 

  (f). The mandatory closure of the plaintiff’s non-essential business 

constitutes “physical damage” under the terms of the subject policy;    

  (g) The term “physical” is ambiguous since it can mean more than 

material alteration or damage, therefore it was incumbent upon the insurer (defendant) to 

clearly and specifically rule out coverage in the circumstances where it was not to be 

provided, something which did not occur in the case at bar. Wakefern Food Corp. v. 

Liberty Mutual Fire Ins. Co., 406 N.J. Super. 524, 541-542 (App. Div. 2009). 

  (h).  Had defendants intended that its policy would provide no coverage 

for a State of Emergency, a Public Health Emergency, and or a Constructive Eviction 

then it was obligated to define its policy exclusion more clearly.  Wakefern Food Corp. v. 

Liberty Mutual Fire Ins. Co., 406 N.J. Super. 524, 541 (App. Div. 2009);  

  (i). “Physical Damage” is not restricted to the physical destruction or 

harm to the insured property, rather it includes the loss of access, loss of use and loss of 

functionality of the insured/ scheduled premises. Wakefern Food Corp, 406 N.J. Super. 

543.; and  

MRS-L-001646-20   08/14/2020 8:23:12 AM  Pg 17 of 113 Trans ID: LCV20201405601 



  (j). A State of Emergency, Public Health Emergency and or a 

Constructive Eviction is/are insurable risks under the policy; 

  WHEREFORE, pursuant to the Declaratory Judgment Act, N.J.S.A. 

2A:16-50 et seq. the plaintiff, SUPERIOR ATHLETICS PERFORMANCE SYSTEMS, 

LL,  prays for judgment by this Court that no policy exclusion applies to bar or limit 

plaintiff’s Business Owners Coverage claims under policy HCP20021134-06, 

endorsement CP 00 10 10 12; The Policy, HCP20021134-06, Building and Personal 

Property Coverage Form, under endorsement CP 00 10 10 12, covers plaintiff’s claim; 

The Exclusions contained within the plaintiff’s Building and Personal Property Coverage 

Form policy and which are relied upon by defendant(s) are ambiguous; The Exclusions 

contained within the plaintiff’s Building and Personal Property Coverage Form policy 

and which are relied upon by defendant(s) are unenforceable; The Exclusions contained 

within the plaintiff’s Building and Personal Property Coverage Form policy and which 

are relied upon by defendant(s) are Illusory; The mandatory closure of the plaintiff’s non-

essential business constitutes “physical damage” under the terms of the subject policy; 

The term “physical” is ambiguous since it can mean more than material alteration or 

damage, therefore it was incumbent upon the insurer (defendant) to clearly and 

specifically rule out coverage in the circumstances where it was not to be provided, 

something which did not occur in the case at bar. Wakefern Food Corp. v. Liberty Mutual 

Fire Ins. Co., 406 N.J. Super. 524, 541-542 (App. Div. 2009); Had defendants intended 

that its policy would provide no coverage for a State of Emergency, a Public Health 

Emergency, and or a Constructive Eviction then it was obligated to define its policy 
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exclusion more clearly.  Wakefern Food Corp. v. Liberty Mutual Fire Ins. Co., 406 N.J. 

Super. 524, 541 (App. Div. 2009); “Physical Damage” is not restricted to the physical 

destruction or harm to the insured property, rather it includes the loss of access, loss of 

use and loss of functionality of the insured/ scheduled premises. Wakefern Food Corp, 

406 N.J. Super. 543.; and A State of Emergency, Public Health Emergency and or a 

Constructive Eviction is/are insurable risks under the policy. 

COUNT TWO 

BREACH OF CONTRACT 

 75. Plaintiff repeats and reiterate each of the averments set forth above as 

though more fully set forth herein. 

 76. The Policy is a valid and enforceable contract between the defendants and 

plaintiffs. 

 77. In the Policy, the defendants agreed to cover property against all risks of 

physical loss or damage not otherwise limited or excluded. 

 78. The Executive Orders of Governor Philip D. Murphy created physical loss 

or damage to the insured/scheduled premises.  

 79. No exclusions apply to bar coverage. 

 80. Plaintiff is entitled to coverage for the physical loss or damage. 

 81. Plaintiff complied with all applicable Policy provisions, including paying 

premiums and providing timely notice of its claim. 

 82. Nonetheless, defendant(s) unjustifiably refuse to pay for plaintiff’s direct 

physical loss or damage in breach of the Policy. 
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 83. Plaintiff suffered and continue to suffer damages as a result of defendant(s) 

breach of contract. 

 WHEREFORE, the plaintiff, SUPERIOR ATHLETICS PERFORMANCE 

SYSTEMS, LLC, demands judgment against the defendants for damages, interest, costs 

of suit, and such further relief as the Court deems just and proper. 

COUNT THREE 

BAD FAITH 

 84. Plaintiff, SUPERIOR ATHLETICS PERFORMANCE SYSTEMS, LLC, 

repeats and reiterates each of the averments set forth above as though more fully set forth 

herein. 

 85. Defendants failed to exercise good faith in processing plaintiff’s claim. Had 

defendants not conducted an inadequate and improper investigation of plaintiff’s claim 

the defendants would have realized that no debatable reason exists for the denial of 

plaintiff’s insurance benefits. 

 86. It is quite apparent, based upon the face of the defendant’s denial letter 

(Exhibit “D”), that defendant did not conduct any investigation into the merits of 

plaintiff’s claim. 

 87. No reasonable Claims Examiner or Property Adjuster can say with a 

straight face that he was unaware of the March 9, 2020, Executive Order 103 which 

declared a State of Emergency, as well as a Public Health Emergency throughout New 

Jersey and which was immediately followed-up with Executive Order 107 on March 21, 

2020 which indefinitely closed all New Jersey non-essential businesses in New Jersey. 
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 88. Upon information and belief, defendants never intended to insure such a 

claim and, furthermore, defendants have denied all such claims made by its New Jersey 

insureds following the aforesaid Executive Orders. 

 89.  When an insured files an insurance claim, an insurer must treat its 

policyholders’ interests with equal regard as it does its own interests. 

 90. When an insured files an insurance claim, an insurer must treat its 

policyholders’ interests with equal regard as it does its own interests because this is not 

an adversarial process. 

 91. An insurance company should assist its policyholder with the claim. 

 92. An Insurance company must disclose to its insured all benefits, coverages 

and time limits that may apply to the claim. 

 93. An Insurance company must conduct a full, fair, and prompt investigation 

of the claim as its own expense. 

 94. An insurance company must fully, fairly, and promptly evaluate and adjust 

the claim. 

 95. An insurance company may not deny a claim or part of claim based on 

insufficient information, speculation, or biased information. 

 96. An insurance company may not misrepresent facts or policy provisions. 

 97. An insurance company acts with good faith when it assist the policyholder 

with locating coverage for the claimed loss.  
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 98. An insurance company acts with good faith when it assist the policyholder 

with locating coverage for the claimed loss, such as when the insurer scours its policy for 

coverage rather than exclusions. 

 99. Upon information and belief defendants did not treat its policyholder’s (the 

plaintiff), interests with equal regard as it does its own interests. 

 100. Upon information and belief defendants did not treat its policyholder’s (the 

plaintiffs), interests with equal regard as it does its own interests because defendants 

treated the claim as an adversarial process. 

 101. Defendants did not assist its policyholder (the plaintiffs) with its claim. 

 102. Defendants did not disclose to its insured all benefits, coverages, and time 

limits that may apply to the claim. 

 103. Defendants did not conduct a full, fair, and prompt investigation of the 

plaintiff’s clam. 

 104. Defendants did not fully, fairly, and promptly evaluate and adjust the 

plaintiff’s claim. 

 105. Defendants denied plaintiff’s claim based on insufficient information, 

speculation, or a biased information. 

 106. Defendants misrepresented the claim facts and policy provisions in order to 

attempt to justify its wrongful denial of plaintiffs’ claim.  

 107. Defendants did not assist its policyholder (the plaintiff) with locating 

coverage for the claimed loss.  
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 108. Defendants did not search its policy for coverage that would protect its 

policyholder, the plaintiff. 

 109.  Defendants searched its policy for exclusions. 

 110. Defendant does not have the capacity to pay for all business interruption 

claims, therefore it never intended to insure such an event as claimed herein. 

 WHEREFORE, the plaintiff, SUPERIOR ATHLETICS PERFORMANCE 

SYSTEMS, LLC demands judgment against the defendants for damages, punitive 

damages, attorney’s fees,  interest, costs of suit, and such further relief as the Court 

deems just and proper. 

DEMAND FOR TRIAL BY JURY 

Plaintiffs demand trial buy jury as to all issues involved in Counts Two and Three. 

DESIGNATION OF TRIAL COUNSEL 

Pursuant to R. 4:25-4, MICHAEL J. DEEM, ESQ. is hereby designated a Trial 

Counsel of this matter. 

CERTIFICATION 

I hereby certify that this matter is not the subject of any other action pending in 

any Court or a pending Arbitration proceeding, nor is any other action or Arbitration 

proceeding contemplated.  All parties known to plaintiff at this time who should have 

been joined in this action, have been joined. 

R.C. SHEA & ASSOCIATES 

Attorneys for Plaintiff 

 

By: Michael Deem 

          MICHAEL J. DEEM, ESQUIRE 
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Dated:  August 13, 2020 

 

DEMAND FOR PRODUCTION OF DOCUMENTS 

 PLEASE TAKE NOTICE that the undersigned attorneys for plaintiff(s), 

pursuant to New Jersey Court Rule 4:18-1, hereby demand that defendant(s) produce the 

following documents for inspection at the offices of R.C. SHEA & ASSOCIATES, 244 

Main Street, Toms River, New Jersey, within 35 days from the date of this Notice. 

PLEASE TAKE FURTHER NOTICE that the terms “policy” or “the policy” 

refer to the policy pled in the Complaint. 

DOCUMENTS REQUESTED 

 

 1. Any and all statements made by any party to this lawsuit, their agents, 

representatives or employees, whether written or oral. 

 2. Any and all statements made by any witnesses to the events described in 

any and all of the paragraphs of the cause of action. 

 3. Any and all statements made by any person other than witnesses or parties 

which relate or refer in any way to the cause of action. 

 4. Any and all written reports rendered by defendant(s) proposed expert 

witnesses, intended or not intended to be called at the time of trial. 

 5. Any and all books, treatises commentaries, reports, statutes, codes, 

ordinances, rules, regulations or other published documents referred to and utilized by or 

relied upon  by an expert witness whom defendant(s) intend(s) to call at trial. 
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 6. Any and all blue prints, charts, diagrams, drawings, graphs, maps, plats, 

plans, photographs, video, models or other visual reproduction of any object, place or 

thing prepared or utilized by, referred to or relied upon by any expert witnesses whom 

defendant(s) intend(s) to call at the time of trial. 

 7. A copy of any and all written report or summaries of oral reports, as well as 

copies of the curriculum vitae of any and all experts that have been supplied to 

defendant’s attorneys, whose testimony will be offered at time of trial in the above 

captioned matter. 

 8. The entire underwriting file and insurance policy for the Policy pled in the 

Complaint.   

 9. The entire claims file of the defendant pertaining to Claim Number 

CHCP20021U8726 including, but not limited to, any and all e-mail correspondence, 

policy logs, and claims activity logs. 

 10. Specifically identify and attached hereto the name of each and every 

underwriter(s) or any other person(s) that reviewed and approved the plaintiff’s 

application for insurance; and the person(s) who set the rate plaintiffs insurance premium. 

 11. For the time period immediately preceding the plaintiff’s 

application/renewal date for the coverage period at issue, specifically identify and 

produce any and all documents including, but not limited to, defendant’s policies and 

procedures, underwriting standards/guidelines, memorandum, notes or any other 

document that defendant, its agents, and employees relied upon to determine whether or 

not to issue a policy or to set the cost of an applicant’s premiums. 
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 12. Produce a Curriculum Vitae for each and every agent, employee and/or 

other person identified in this Notice to Produce, defendant’s Answers to Interrogatories 

and/or who defendant will call to testify at the time of trial, including but not limited to 

any expert witnesses.  

 13. Produce a complete and legible copy of defendant’s Operations Guide, 

Business Interruption Claims Handling Manual, or the functional equivalent thereof for 

its first party claims and which was in effect on between March 9, 2020 and the presen. 

 14. A list of all New Jersey business interruption claims which this defendant 

has agreed to pay due to the closure of non-essential businesses in New Jersey following 

the execution of Governor Philip D. Murphy’s Executive Order 103 and 107. 

 15. Any and all documents, including email, which demonstrate that defendant 

was aware of Governor Philip D. Murphy’s Executive Order 103 and 107. 

 16. Any and all documents, including email, which demonstrate that defendant 

was now aware of Governor Philip D. Murphy’s Executive Order 103 and 107. 

 17. Any and all documents demonstrating that defendant conducted a full, fair, 

and prompt investigation of the plaintiff’s claim. 

 18. Any and all documents demonstrating that defendant fully, fairly, and 

promptly evaluated and adjusted the plaintiff’s claim. 

 19. Identify and attach hereto any and all facts, data and documents this 

defendant submitted to the Insurance Services Office seeking to exclude “virus” as an 

insurable risk from its New Jersey business interruption policies.  
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 20. Any and all documents which were provided to the plaintiff and which 

demonstrate the first time the “virus” exclusion was included in the subject policy. 

DEMAND FOR ANSWERS TO SUPPLEMENTAL INTERROGATORIES. 

  

 PLEASE TAKE NOTICE that pursuant to Rule 4:17-1(b)(1), plaintiff 

hereby demands Certified answers to the following Supplemental Interrogatories within 

sixty (60) days of the filing of Defendant’s Answer to this Complaint.  

SCHEDULE OF SUPPLEMENTAL INTERROGATORIES 

 PLEASE TAKE NOTICE that the term “YOU” and MARKEL INSURANCE 

COMPANY (“MIC”), are used interchangeably throughout these interrogatories.  “YOU” 

refers to the person answering these interrogatories and also refers to MARKEL 

INSURANCE COMPANY (“MIC”), and  

 PLEASE TAKE FURTHER NOTICE that “Policy” or “subject policy” refers to  

the Policy pled in the Complaint.   

 

 1.  Please state whether, during the time period from January 1, 2019, to the 

present defendant issued a policy of automobile liability insurance or a renewal policy to 

plaintiff. 

 

 

 2.  If your answer to interrogatory number 1 was yes, please set forth the 

policy number assigned to each policy.  

 

 

 

 3.  If your answer to interrogatory number 1 was yes, please set forth the 

effective date of each policy.  
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 4. If your answer to interrogatory number 1 was yes, please set forth the amount of 

the indemnity limits provided by each policy.  

 

 

 

 5.  If your answer to interrogatory number 1 was yes, please identify any 

additional named insured under the terms of the policy.  

 

 

 

 6.  If your answer to interrogatory number 1 was yes, please identify the 

present custodian of each policy. 

 

 

 

 

Effective Date  

 

 7.  Please set forth the effective date of the Policy in question. 

 

 

 

 

Receipt of Claim for Policy Benefits 
 

 8.  Please state whether defendant received notice of a claim tendered by 

plaintiff for the payment of benefits payable under the terms of the policy number 

between March 1, 2020 and the present. 

 

 

 

 9.  If your answer to interrogatory number 8 was yes, please set forth the date 

that you first received notice.  

 

 

 

 10.  If your answer to interrogatory number 8 was yes, please state whether the 

claim was presented orally or in writing.  

 

 

 

 11.  If your answer to interrogatory number 8 was yes, please identify the 

person who first transmitted notice of the claim to you.   
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 12.  If your answer to interrogatory number 8 was yes, please state whether you 

received a written proof of claim relating to that claim.  

 

 

 

 13.  If your answer to interrogatory number 8 was yes, please identify the 

present custodian of each writing relating to that claim.  

 

 

 

 14.  Please identify each person who received a notice of the claim which is the 

subject of this lawsuit. 

 

 

 

 15.  Please set forth each fact transmitted to you in support of the claim for 

policy benefits tendered by plaintiff which is the subject of this lawsuit.  

 

 

 

 16.  As to each fact identified in your answer to interrogatory number 15, 

please identify any person who possesses knowledge relating to that fact.  

 

 

 

 17.  As to each fact identified in your answer to interrogatory number 15, please 

identify each writing relating to each fact. 

 

 

 

 18.  Please identify the present custodian of each writing identified in your 

answer to interrogatory number 17. 

 

 

 

 

Cause for Withholding Policy Benefits 
 

 19.  Please state whether you paid business interruption benefits under the 

subject policy in response to the claim for benefits tendered by plaintiff. 
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 20.  Please set forth each fact you relied upon in determining to withhold 

payment of the claim tendered by plaintiff under the policy that is the subject of this 

lawsuit. 

 

 

 

 21.  As to each fact identified in your answer to interrogatory number 20, please 

identify each person who possesses knowledge relating to that fact.  

 

 

 

 22.  As to each fact identified in your answer to interrogatory number 20, please 

identify each writing relating to each fact. 

 

 

 

 23.  As to each fact identified in your answer to interrogatory number 20, please 

identify the present custodian of any writing identified in your answer to interrogatory 

number 22. 

 

 

 

 24.  As to each fact identified in your answer to interrogatory number 20, please 

set forth the date that you became aware of that fact. 

 

 

 

 25.  As to each fact identified in your answer to interrogatory number 20, please 

set forth the means by which you became aware of such fact. 

 

 

 

 

Cause for Non-Coverage Claim 

 

 26.  Do you contend that the claim for benefits tendered by plaintiff was based 

upon a risk, loss, damage [or other occurrence] as to which the subject policy afforded no 

coverage? 
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 27.  If your answer to interrogatory number 26 was yes, please set forth each 

fact you relied upon in determining that the risk, loss, damage [or claim for benefits] was 

not covered under the terms of the subject policy.  

 

 

 

 28.  If your answer to interrogatory number 26 was yes, please identify each 

person who possesses knowledge relating to any fact.  

 

 

 

 29.  If your answer to interrogatory number 26 was yes, please identify each 

writing relating to any fact.  

 

 

 

 30.  Please identify the present custodian of each writing identified in your 

answer to interrogatory number 29. 

 

 

 

 31.  Please state the date that you determined that the loss [or claim for 

Business Interruption benefits] tendered by plaintiff was not covered under the terms of 

the subject policy. 

 

 

 

 32.  If you determined that the loss [or claim for Business Interruption benefits] 

tendered by plaintiff was not covered under the subject policy, please set forth the date 

that you communicated that determination to the insured [or claimant]. 

 

 

 

 33.  If you determined that the loss [or claim for Business Interruption benefits] 

tendered by plaintiff was not covered under the subject policy, please set forth the 

manner that you communicated the determination to the insured [or claimant]. 
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 34.  If you determined that the loss [or claim for Business Interruption benefits] 

tendered by plaintiff was not covered under the subject policy, please identify each 

person who participated in the determination of non-coverage.  

 

 

 

 

 35.  Please identify each writing relating to your determination of non-coverage.  

 

 

 

 

 36.  Please identify the present custodian of each writing identified in your 

answer to interrogatory number 35. 

 

 

 

 

Cause for Partial Payment 

 

 37.  Please state whether you determined that some portion of the loss [or claim 

for Business Interruption benefits] tendered by plaintiff under policy which is subject to 

this lawsuit was compensable under the terms of that policy.  

 

 

 

 38.  If your answer to interrogatory number 37 was yes, please describe each 

loss [or claim for Business Interruption benefits] that you determined to be compensable.  

 

 

 

 

 39.  If your answer to interrogatory number 37 was yes, please set forth whether 

you communicated that determination to the [insured or claimant].  

 

 

 

 

 40.  If your answer to interrogatory number 37 was yes, please set forth the 

dollar amount that you determined was payable for the losses which you determined to be 

compensable.  
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 41.  If your answer to interrogatory number 37 was yes, please set forth 

whether you tendered payment for the losses.  

 

 

 

 

 42.  If your answer to interrogatory number 37 was no, please set forth the 

reasons that you did not tender payment. 

 

 

 

 43.  If your answer to interrogatory number 37 was yes, please describe each 

loss [or claim for Business Interruption benefits that you determined to be non-

compensable.  

 

 

 

 44.  As to each loss [or claim for Business Interruption benefits] that you 

determined to be non-compensable, please identify each person who participated in the 

determination.  

 

 

 

 45.  As to each loss [or claim for Business Interruption benefits] that you 

determined to be non-compensable, please set forth each fact upon which you relied in 

making that determination.  

 

 

 

 46.  as to each fact set forth in your answer to interrogatory number 45, please 

identify each person who possesses knowledge relating to any fact.  

 

 

 

 

 47.  As to each fact set forth in your answer to interrogatory number 45, please 

identify each writing relating to such fact. 
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 48.  Please identify the present custodian of each writing identified in your 

answer to interrogatory number 47. 

 

 

 

 

Establishment of Claim File 
 

 49.  Please set forth the date that you received notice of the claim tendered by 

plaintiff for benefits under the terms of policy that is the subject of this lawsuit. 

 

 

 

 

 50.  Did you establish a claim file upon receipt of the claim tendered by 

plaintiff? 

 

 

 

 51.  If your answer to interrogatory number 50 was yes, please set forth the date 

that the claim file was established.  

 

 

 

 

 52.  If your answer to interrogatory number 50 was yes, please set forth the 

claim number assigned to the file.  

 

 

 

 53.  If your answer to interrogatory number 50 was yes, please identify the 

person who was assigned primary responsibility for the administration of the claim file.  

 

 

 

 

 54. If your answer to interrogatory number 50 was yes, please identify the 

present custodian of the claim file. 
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 55.  Please state whether, upon receipt of the claim tendered by plaintiff under 

policy that is the subject of this lawsuit, any particular person was assigned to investigate 

the facts relating to the claim. 

 

 

 

 

 56.  If your answer to interrogatory number 55 was yes, please identify each 

such person.  

 

 

 

 

 57.  If your answer to interrogatory number 55 was yes, please set forth the date 

that the person was so assigned.  

 

 

 

 

 58.  If your answer to interrogatory number 55 was yes, please set forth the 

manner in which that person was selected.  

 

 

 

 

 59.  If your answer to interrogatory number 55 was yes, please identify each 

writing relating to that assignment.  

 

 

 

 60.  Please identify the present custodian of each writing identified in your 

answer interrogatory number 69. 

 

 

 

Written Standards  

 

 61.  At the time that you received notice of the claim tendered by plaintiff for 

the payment of benefits under policy which is the subject of this lawsuit, did you 

maintain any writing setting forth your procedures for the investigation of these claims? 
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 62.  If your answer to interrogatory number 61 was yes, please identify any such 

writing. 

 

 

 

 63.  If your answer to interrogatory number 61 was yes, please identify each 

person who participated in assembling the writing.  

 

 

 

 

 64.  If your answer to interrogatory number 61 was yes, please identify the 

present custodian of that writing.  

 

 

 

 

 

 65.  If your answer to interrogatory number 61 was yes, please state whether the 

person assigned to investigate the facts relating to the subject claim complied with the 

provisions of that writing.  

 

 

 

 66.  If your answer to interrogatory number 61 was no, please set forth the 

reasons that they did not do so. 

 

 

 

 

 

Establishment of Loss Reserve 

 

 67.  Did you establish a loss reserve relating to the claim tendered by under the 

policy that is the subject of this lawsuit? 

 

 

 

 

 68.  If your answer to interrogatory number 67 was yes, please set forth the date 

that the reserve was set.  
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 69.  If your answer to interrogatory number 67 was yes, please set forth the 

amount of the reserve.  

 

 

 70.  If your answer to interrogatory number 67 was yes, please identify each 

person who participated in setting the reserve.  

 

 

 

 

 71.  If your answer to interrogatory number 67 was yes, please state each fact 

you relied upon in establishing the reserve. 

 

 

 

 

 

 72.  As to each fact identified in your answer to interrogatory number 67, 

please identify each person who possesses knowledge relating to such fact.  

 

 

 

 

 73.  If your answer to interrogatory number 67 was yes, please identify each 

writing relating to the setting of the reserve. 

 

 

 

 

 

 74.  Please identify the present custodian of each writing identified in your 

answer to interrogatory number 73. 

 

 

 

Nature and Extent of Investigation 

 

 75.  Did you conduct an investigation of the factual basis for the claim for 

benefits tendered by plaintiff under policy that is the subject of this lawsuit? 
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 76.  If your answer to interrogatory number 87 was yes, please set forth the 

date that the investigation was conducted.  

 

 

 

 

 77.  If your answer to interrogatory number 75 was yes, please set forth each 

step you took to investigate the factual basis of the claim.  

 

 

 

 

 78.  If your answer to interrogatory number 75 was yes, please set forth whether 

the investigation is reflected in any writing. 

 

 

 

 

 79.  If your answer to interrogatory number 78 was yes, please identify each 

writing.  

 

 

 

 80.  Please identify the present custodian of each writing identified in your 

answer to interrogatory number 78.  

 

 

 

 

 

 81.  If your answer to interrogatory number 75 was yes, please set forth the date 

that the investigation was concluded. 

 

 

 

 

 82.  In conducting your investigation of the facts relating to the claim for 

benefits tendered by plaintiff under the policy subject to this lawsuit, did you identify any 

person who possesses knowledge relating to any of these facts? 
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 83.  If your answer to interrogatory number 82 was yes, please identify any such 

person.  

 

 

 

 

 84.  If your answer to interrogatory number 82 was yes, please describe the 

knowledge possessed by that person.  

 

 

 

 

 85.  If your answer to interrogatory number 82 was yes, please identify each 

writing relating to the knowledge possessed by that person.  

 

 

 

 

 86.  Please identify the present custodian of each writing identified in your 

answer to interrogatory number 85. 

 

 

 

 

 87.  Please state whether, in your investigation of the facts which form the basis 

for the claim for benefits tendered by plaintiff under policy subject to this lawsuit, you 

obtained any statements from any person. 

 

 

 

 

 88.  If your answer to interrogatory number 87 was yes, please identify the 

person who gave the statement.  

 

 

 

 

 

 89.  If your answer to interrogatory number 87 was yes, please set forth the date 

that the statement was taken.  
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 90.  If your answer to interrogatory number 87 was yes, please identify the 

person who took the statement.  

 

 

 

 

 91.  If your answer to interrogatory number 87 was yes, please identify each 

person who was present when the statement was taken.  

 

 

 

 

 92.  If your answer to interrogatory number 87 was yes, please identify the 

present custodian of the statement.  

 

 

 

 

 93.  Please state whether, in your investigation of the facts relating to the claim 

for benefits tendered by plaintiff under the subject policy you obtained all information 

that was reasonably available to you prior to your determination to [deny/partially 

deny/delay] payment of the claim. 

 

 

 

 

 94.  If your answer to interrogatory number 93 was no, please set forth a 

description of any information that you did not obtain.  

 

 

 

 95.  If your answer to interrogatory number 93 was no, please set forth the 

reason you did not obtain that information. 

 

 

 

 96. Identify what efforts were mad by you to find coverage for the plaintiff, and 

if no effort was made then state the reason(s) why no effort was made.  
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Expert Utilization  

 

 97.  In the course of your investigation of the claim for benefits tendered by 

plaintiff under the subject policy did you obtain any expert opinion relating to your 

determination to [deny/partially deny/delay] payment of the claim? 

 

 

 

 

 98.  If your answer to interrogatory number 97 was yes, please identify any 

expert.  

 

 

 

 

 99.  If your answer to interrogatory number 97 was yes, please set forth the 

discipline in which that person has expertise.  

 

 

 

 

 100.  If your answer to interrogatory number 97 was yes, please set forth a 

description of the expert's training.  

 

 

 

 

 101.  If your answer to interrogatory number 97 was yes, please set forth the 

date that the expert was retained.  

 

 

 

 102.  If your answer to interrogatory number 97 was yes, please set forth whether 

the expert has examined any writing relating to the claim.  

 

 

 

 

 103.  If your answer to interrogatory number 97 was yes, please set forth the 

date that the examination was conducted.  
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 104.  If your answer to interrogatory number 97 was yes, please identify any 

person present at the time of the examination.  

 

 

 

 

 105.  If your answer to interrogatory number 97 was yes, please identify each 

writing relating to the expert's conclusions.  

 

 

 

 

 106  Please identify the present custodian of each writing identified in your 

answer to interrogatory number 105. 

 

 

 

 

Investigation by Others 

 

 107.  Did you retain any person to conduct an investigation of the facts relating 

to the claim tendered by plaintiff under the subject policy? 

 

 

 

 

 

 

 

 108.  If your answer to interrogatory number 107 was yes, please set forth the 

date that you retained that person.  

 

 

 

 109.  If your answer to interrogatory number 107 was yes, please set forth each 

fact upon which you relied in selecting that person to conduct the investigation.  

 

 

 

 

 

MRS-L-001646-20   08/14/2020 8:23:12 AM  Pg 42 of 113 Trans ID: LCV20201405601 



 110.  if your answer to interrogatory number 107 was yes, please set forth 

whether you provided that person with any writing relating to the manner in which the 

investigation was to be conducted.  

 

 

 

 

 111.  If your answer to interrogatory number 107 was yes, please identify each 

writing relating to the investigation.  

 

 

 

 

 112.  Please identify the present custodian of each writing identified in your 

answer to interrogatory number 107. 

 

 

 

 

 113.  If your answer to interrogatory number 107 was yes, please identify each 

writing relating to the investigation conducted by that person. 

 

 

 

 

 114.  Please identify the present custodian of each writing identified in your 

answer to interrogatory number 113. 

 

 

 

 

Insured or Claimant Conduct Regarding Investigation 

 

 115.  Do you contend that any act or omission on the part of the insured [or 

claimant] in any way affected your ability to conduct an adequate investigation of the 

insured's [or claimant's] claim? 

 

 

 

 

 116.  Do you contend that any act or omission on the part of any agent of the 

insured [or claimant] affected your ability to conduct an adequate investigation of the 
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claim for payment? 

 

 

Claim Evaluation  
 

 117.  Please set forth each fact that supported your decision to deny payment of 

the claim of plaintiff under subject policy. 

 

 

 

 

 118.  As to each fact identified in your response to interrogatory number 117, 

please set forth the date that you became aware of that fact.  

 

 

 

 119.  As to each fact identified in your response to interrogatory number 117, 

please set forth the manner in which you became aware of that fact.  

 

 

 

 120.  As to each fact identified in your response to interrogatory number 117, 

please identify any person who possesses knowledge relating to any such fact.  

 

 

 

 121.  As to each fact identified in your response to interrogatory number 117, 

please identify each writing relating to that fact.  

 

 

 

 122.  Please identify the present custodian of each writing identified in your 

answer to interrogatory number 121. 

 

 

 

 123.  Please set forth each fact that supported the claim for payment as of the 

date that you determined to deny the payment of the claim under the subject policy. 

 

 

 

 124.  As to each fact identified in your answer to interrogatory number 121, 

please set forth the manner in which you became aware of each fact or contention.  
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 125.  As to each fact identified in your answer to interrogatory number 121, 

please identify each person who possesses knowledge relating to any such fact. 

 

 

 

 

 126.  As to each fact identified in your answer to interrogatory number 121, 

please identify each writing relating to that fact.  

 

 

 

 127.  Please identify the present custodian of each writing identified in your 

answer to interrogatory number 126. 

 

 

 

 

 128.  If you were in possession of facts supporting the payment of [claimant's] 

claim as well as facts supporting the denial of such claim, please set forth each reason 

you decided to deny payment. 

 

 

 

 

 129.  Please state whether, at the time you decided to deny payment of the 

[claimant's] claim, you possessed any writing pertaining to the means by which these 

claims were evaluated. 

 

 

 

 

 130.  If your answer to interrogatory number 129 was yes, please identify each 

writing.  

 

 

 

 

 

 131.  If your answer to interrogatory number 129 was yes, please identify each 

person who participated in the preparation of that writing.  
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 132.  If your answer to interrogatory number 129 was yes, please state whether 

you consulted that writing in the course of evaluating [claimant's] claim.  

 

 

 

 

 133.  Please identify the present custodian of each writing identified in your 

answer to interrogatory number 132. 

 

 

 

 

 134.  Was the [claimant's] claim for payment under the policy submitted to any 

claims committee for evaluation? 

 

 

 

 

 

 135.  If your answer to interrogatory number 134 was yes, please set forth the 

date that [claimant's] claim was submitted to the claims committee.  

 

 

 

 

 136.  If your answer to interrogatory number 134 was yes, please identify each 

person who constituted the committee.  

 

 

 

 

 137.  If your answer to interrogatory number 134 was yes, please set forth the 

manner in which the claim was presented to the committee.  

 

 

 

 138.  If your answer to interrogatory number 134 was yes, please identify each 

writing relating to the submission of the claim to the committee.  
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 139.  Please identify the present custodian of each writing identified in your 

answer to interrogatory number 138. 

 

 

 

 

 140.  Prior to your determination to deny payment of the [claimant's] claim under 

the policy number did you conduct any investigation to identify the reasonable 

expectations of the insured [or claimant] under the terms of the policy? 

 

 

 

 

 141. If your answer to interrogatory number 140 was yes, please set forth the 

nature of any investigation you conducted.  

 

 

 

 

 142. If your answer to interrogatory number 140 was yes, please identify each 

person who has knowledge of any fact relating to the investigation.  

 

 

 

 143 If your answer to interrogatory number 140 was yes, please identify each 

writing relating to the investigation.  

 

 

 

 

 144.  Please identify the present custodian of any writing identified in your answer 

to interrogatory number 143. 

 

 

 

 

 145. If your answer to interrogatory number 140 was no, please set forth the 

reason why you did not conducted an investigation. 
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Persons Involved in Claim Evaluation 

 

 146.  Please identify each person who participated in the determination to deny 

payment of the [claimant's] claim. 

 

 

 

 147.  As to each person identified in your answer to interrogatory number 146, 

please set forth the job classification occupied by that person.  

 

 

 

 148.  As to each person identified in your answer to interrogatory number 146, 

please set forth the length of time that each person had been employed by you as of the 

time that [claimant's] claim was denied. 

 

 

 

 

 149.  As to each person identified in your answer to interrogatory number 146, 

please set forth the nature of any specialized training possessed by that person. 

 

 

 

 

 150.  As to each person identified in your answer to interrogatory number 146, 

please set forth whether you presently employ that person, and if you do not then set forth 

their last known address. 

 

 

 

 

 151.  Please state whether the decision to deny payment of the [claimant's] claim 

was reviewed by any review board or similar entity prior to the time that the claimant was 

notified of the denial. 

 

 

 

 

 152.  If your answer to interrogatory number 151 was yes, please identify each 

member of the review board or similar entity who reviewed your initial determination.  
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 153.  If your answer to interrogatory number 151 was yes, please set forth the 

date that your initial determination was reviewed.  

 

 

 

 

 154.  If your answer to interrogatory number 151 was yes, please set forth the 

manner in which each determination was reviewed.  

 

 

 

 

 155.  If your answer to interrogatory number 151 was yes, please identify each 

writing presented to the review board or similar entity. 

 

 

 

 

 156.  Please identify the present custodian of each writing identified in your 

answer to interrogatory number 155.  

 

 

 

 

 157.  If your answer to interrogatory number 151 was yes, please set forth the 

action taken by the review board or similar entity. 

 

 

 158. By June 1, 2020, were you were aware of the March 9, 2020 Executive 

Order 103 which declared a State of Emergency as well as a Public Health Emergency 

throughout New Jersey? 

 

 

 

 

 159. If the answer to question 158 is no, then state what effort, if any , was made 

to learn the answer to that question. 
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 160.  By June 1, 2020, were you were aware of the March 21, 2020 Executive 

Order which indefinitely closed all New Jersey non-essential businesses? 

 

 

 

 

 161. If the answer to question 160 is no, then state what effort, if any, was made 

to learn the answer to that question. 

 

 

 

 

 162. To date, have you paid any New Jersey business interruption claims 

following the March 21, 2020 Executive Order? 

 

 

 

 

 

 

 163. If your answer to question 162 is yes, then identify each and every claim. 

 

 

 

 

 

 

 164.  Do you agree that when an insured files an insurance claim, you must treat 

your policyholders’ interests with equal regard as your own? 

 

 

 

 

 165. If your answer to question 164 is no then explain why you do not feel the 

need treat your policyholders’ interests with equal regard as your own? 
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 166. Do you agree that an insured files an insurance claim, you must treat the  

policyholders’ interests with equal regard as your own because the claims process is not 

an adversarial process. 

 

 

 

 

 

 167. If your answer to question 166 is no then explain why you feel that the 

claims process is adversarial. 

 

 

 

 

 

 

CERTIFICATION 

 

I hereby certify that the foregoing answers to interrogatories are true. I am aware that if 

any of the foregoing statements made by me are willfully false, I am subject to 

punishment. 

 

I hereby certify that the copies of the reports annexed hereto provided by either treating 

physicians or proposed expert witnesses are exact copies of the entire report or reports 

provided by them; that the existence of other reports of said doctors or experts are 

unknown to me, and if such become later known or available, I shall serve them promptly 

on the propounding party. 

 

 

 

 

       ______________________  

Dated 
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Markel - Claims
Arizona ⋅ California ⋅ Illinois ⋅ Nebraska ⋅ New Jersey ⋅ New York ⋅ Virginia ⋅ Wisconsin
P.O. Box 2009, Glen Allen, VA 23058-2009  (800) 362-7535  Fax (855) 662-7535  markelclaims@markelcorp.com 
California License: Markel West Insurance Services #OD95581
www.markelcorp.com

April 15, 2020

VIA EMAIL, FIRST CLASS & CERTIFIED MAIL – RETURN RECEIPT REQUESTED
Receipt No. 9207 1901 5421 8700 6872 50

Matthew A. Scarfo
Superior Athletics Performance Systems, LLC
Dba: Full-Time Fitness
17 Bank Street
Morristown, NJ  07960

Email:  mattscarfo@fulltimefit.com

COVERAGE DISCLAIMER

RE: Insured: Superior Athletics Performance Systems, LLC
Issuing Company: Markel Insurance Company
Claim Number: CHCP20021U8726
Policy Number: HCP20021134-06
Policy Period: December 03, 2019 to December 03, 2020
Date of Loss:   March 17, 2020
Location of Loss: 17 Bank Street

Morristown, NJ  07960

Dear Mr. Scarfo:

Markel Service, Incorporated, as the claim service manager for Markel Insurance Company (MIC)
acknowledges receipt of the above-captioned claim relating to an order issued by the State of New Jersey
to close businesses in order to mitigate the spread of the COVID-19 virus.  The order was issued March 16, 
2020 effective March 17, 2020.  The spread of the COVID-19 had already caused a reduction in business 
beginning about four weeks prior to the order.  More specifically, you have filed a claim for loss of business 
income, including loss of net income caused by action of Civil Authority that prohibits access to your 
described premises. Notice was reported to MIC on or about March 17, 2020.

For the reasons stated below, MIC disclaims coverage for this loss at this time.  The above-referenced 
policy contains the following pertinent language: 

CP 00 10 10 12, Building and Personal Property Coverage Form, states in relevant part:

A. Coverage 
We will pay for direct physical loss of or damage to Covered Property at the premises described 
in the Declarations caused by or resulting from any Covered Cause of Loss. 

3. Covered Causes Of Loss 
See applicable Causes Of Loss form as shown in the Declarations. 
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B. Exclusions And Limitations 
See applicable Causes Of Loss form as shown in the Declarations. 

MCP 1216 04 13, Health Clubs Commercial Property Champion Enhancement endorsement, 
states in relevant part:

F. The following Additional Coverages are added:

Business Income And Extra Expense

(1) Coverage

We will pay for the actual loss of Business Income you sustain due to the necessary 
"suspension" of your "operations" during the "period of restoration". The "suspension" 
must be caused by direct physical loss of or damage to property at premises that are 
described in the Declarations of the policy to which this endorsement is attached. The 
loss or damage must be caused by or result from a Covered Cause of Loss. With respect 
to loss of or damage to personal property in the open or personal property in a vehicle, 
the described premises include the area within 100 feet of such premises.

(3)  Extra Expense

Extra Expense means the necessary expenses you incur during the "period of 
restoration" that you would not have incurred if there had been no direct physical loss 
or damage to property caused by or resulting from a Covered Cause of Loss.

We will pay Extra Expense (other than the expense to repair or replace property) to:

(a) Avoid or minimize the "suspension" of business and to continue “operations” at 
the described premises or at replacement premises or temporary locations, 
including relocation expenses and costs to equip and operate the replacement 
location or temporary location.

(b) Minimize the "suspension" of business if you cannot continue "operations".

We will also pay Extra Expense to repair or replace property, but only to the extent it 
reduces the amount of loss that otherwise would have been payable under this 
Coverage Form.

(4) Covered Causes Of Loss

See applicable Causes of Loss form as shown in the Declarations.

(6)  Additional Coverages

(a) Civil Authority

In this Additional Coverage, Civil Authority, the described premises are premises 
to which this endorsement applies.

When a Covered Cause of Loss causes damage to property other than property at 
the described premises, we will pay for actual loss of Business Income you sustain 
and necessary Extra Expense you incur caused by action of civil authority that 
prohibits access to the described premises, provided that both of the following 
apply:

(i) Access to the area immediately surrounding the damaged property is prohibited 
by civil authority as a result of the damage, and the described premises are 
within that area but are not more than one mile from the damaged property; 
and

(ii) The action of civil authority is taken in response to dangerous physical 
conditions resulting from the damage or continuation of the Covered Cause of 
Loss that caused the damage, or action is taken to enable civil authority to have 
unimpeded access to the damaged property.
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CP 10 30 09 17, Causes of Loss – Special Form, states in relevant part:

A. Covered Causes Of Loss 
When Special is shown in the Declarations, Covered Causes of Loss means direct physical loss 
unless the loss is excluded or limited in this policy.

CP 01 40 07 06, Exclusion of Loss Due to Virus or Bacteria, states in relevant part:

This endorsement modifies insurance provided under the following:
COMMERCIAL PROPERTY COVERAGE PART
STANDARD PROPERTY POLICY

A. The exclusion set forth in Paragraph B. applies to all coverage under all forms and 
endorsements that comprise this Coverage Part or Policy, including but not limited to forms or 
endorsements that cover property damage to buildings or personal property and forms or 
endorsements that cover business income, extra expense or action of civil authority.

B. We will not pay for loss or damage caused by or resulting from any virus, bacterium or other 
microorganism that induces or is capable of inducing physical distress, illness or disease.
However, this exclusion does not apply to loss or damage caused by or resulting from "fungus", 
wet rot or dry rot. Such loss or damage is addressed in a separate exclusion in this Coverage 
Part or Policy.

CONCLUSION

Based on the information provided and a review of the policy language, there is no coverage available to 
you for this loss.  There is no direct physical loss of or damage to covered property at the premises described 
in the Declarations.  The Civil Authority order was not the result of damage to property other than property 
at the described premises.

In addition, a Covered Cause of Loss did not cause or result in any direct physical loss of or damage to 
Covered Property.  COVID-19 is not a Covered Cause of Loss.  COVID-19 is a virus, and the virus exclusion 
in the Exclusion for Loss Due to Virus or Bacteria (CP 01 40 07 06) excludes “loss or damage caused by or 
resulting from any virus … that induces or is capable of inducing physical distress, illness or disease.”  As 
a result, your claim is excluded. 

Moreover, the Additional Coverage - Civil Authority does not apply because the information provided does 
not establish any damage to property other than property at the described premises caused by a Covered 
Cause of Loss. As noted, COVID-19 is a virus, which is specifically excluded as a Covered Cause of Loss.  
In addition, the information provided does not establish that, as a result of damage caused by a Covered 
Cause of Loss to property other than property at the described premises, an action of civil authority 
prohibited access to the described premises.  Rather, the civil authority order in your area was a proactive 
measure to mitigate the spread of COVID-19.  As a result, there is no Civil Authority coverage and no 
payment can be made for any claimed loss of Business Income that you sustain as a result of the action of 
civil authority.

We reserve our right to assert other and different grounds for disclaiming coverage and expressly do not 
waive any ground not set forth herein should facts develop which indicate additional grounds for 
disclaiming. 

This letter quotes the policy in part.  However, please refer to the policy for the complete language of the 
policy.  The language cited herein is not meant to change, supplement, add or subtract from the policy 
terms.  The language in the policy itself is controlling.
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If for any reason you believe that the factual information relied upon by MIC in this letter is incorrect, or if 
you possess any additional information which you believe impacts the coverage position taken herein, 
please immediately contact the undersigned at 804-965-1704 or Paul.Hudgins@Markel.com.  Should you 
have any questions regarding our position, I would be happy to discuss them with you at your convenience.

Pursuant to N.J.S.A. 17:29E-9, we have established an Internal Appeals process which gives you the 
opportunity to have this coverage decision reviewed by a panel of insurance professionals. The panel will 
review your objections to this coverage decision within 10 working days.

Should you wish to appeal this coverage decision, the enclosed Internal Appeal Request Form must be 
completed and returned to begin the appeal process. Please respond within 20 days of the date of this 
letter. We must point out that your request for appeal does not waive any of the terms, provisions or 
conditions under the policy including, but not limited to, the time limit for filing suit in this matter.  Should 
you have any questions regarding the appeal process, please feel free to contact the Internal Appeals 
Administrator at (800) 362-7535.

Please reference MIC Claim Number CHCP20021U8726 on all future correspondence.  

Very truly yours,

MARKEL SERVICE, INCORPORATED

Paul J Hudgins
Executive Claims Examiner
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NEW JERSEY INTERNAL APPEAL REQUEST FORM

1. File Number: _________________________________________________________________

2. Policy Number:  _________________________________________________________________

3. Name: _________________________________________________________________

4. Address: _________________________________________________________________

5. Loss Location: _________________________________________________________________

6. Date of Loss: _________________________________________________________________

7. Description of Loss: _______________________________________________________________

_______________________________________________________________________________

_______________________________________________________________________________

8. State the basis of your dispute with the coverage position taken. Include policy and/or endorsement 

language, where applicable, that supports your position. 

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

Fraud Prevention – New Jersey Warning
Any person who knowingly files a statement of claim containing false or misleading information is 

subject to criminal and civil penalties. 

Signature: _______________________

Printed Name: _______________________

Date: _______________________

Should you have any questions regarding the appeal process, please feel free to contact the Internal 
Appeals Administrator, Steve Boesen at 800-362-7535.
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