IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
LAW DIVISION

CADILLAC FUNDING ASSOCIATES, LLC, )
)  Case No. 2020L006709
Plaintiff, )  Calendar W
VS. )
)
ZURICH AMERICAN INSURANCE )
COMPANY, )
)
Defendant. )
ORDER

This matter coming to be heard on on October 1, 2021 via Zoom video conferencing

(1) Defendant Zurich American Insurance Company’s (“Zurich”) Motion for Leave to
Submit Supplemental Authority; (ii) Plaintiff Cadillac Funding Associates’ (“Cadillac
Funding”) oral Motion for Leave to Submit Supplemental Authority; and (iii) Zurich’s
Combined Motion For Dismissal (“Combined Motion”), the Court having received the
briefing submitted by the parties, having heard oral argument from counsel, and being fully
advised in the premise;

IT ISHEREBY ORDERED:

1.

2.

Zurich’s Motion for Leave to Submit Supplemental Authority is GRANTED;

Cadillac Funding’s oral Motion for Leave to Submit Novant Health, Inc. v. Am.
Guarantee and Liability Ins. Co., No. 1:21-cv-00309 (M.D.N.C. Sept. 23, 2021) as
supplemental authority is GRANTED;

The 2-615 motion to dismiss is GRANTED without prejudice..

That part of the Combined Motion seeking dismissal pursuant to 735 ILCS 5/2-
615(a) (relating to Cadillac Funding’s claims for Business Interruption, Extra
Expense, Contingent Time Element, Extended Period of Liability, and Interruption
By Civil Authority and Military Authority coverage under Policy No. PPR
3700638-17 (the “2019 Policy”) and Policy No. PPR 3700638-18 (the “2020
Policy”)), is GRANTED, with prejudice, for the reasons stated on the record in
open court. .

That part of the Combined Motion seeking dismissal pursuant to 735 ILCS 5/2-
619(a)(9) (relating to Cadillac Funding’s claims for Cancellation of Bookings
coverage under the 2019 Policy and the 2020 Policy renewal), is hereby DENIED,
without prejudice, for the reasons stated on the record in open court.



6. Cadillac Funding is granted leave to file a Second Amended Complaint relating
solely to Cancellation of Bookings coverage for both the 2019 and 2020 Policies
on or before November 1, 2021.

7. Zurich shall answer, move, or otherwise plead in response to the Second Amended
Complaint on or before November 30, 2021.

8. This matter is set for status on the amended pleadings on December 1, 2021 at
9:00am CST via Zoom video conferencing. Meeting ID: 921 0771 7798
Password: 88178.

Judge Diane M, Shelley

ENTERED OCT 15 2021
Circuit Court - 1925 Hon. Diane M. Shelley #1925
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IN THE CI RCU T COURT OF COOK COUNTY | LLINO S
LAW DI VI SI ON

CADI LLAC FUNDI NG ASSCOCI ATES,
LLC,
Plaintiff,

VS.

ZURI CH AVMERI CAN | NSURANCE
COVPANY,
Def endant s.
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Al'l parties appeared renotely

Aria Edwards, NP0732568
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APPEARANCES O COUNSEL

On Behalf of the Plaintiff, Cadillac Funding Associ at es,

LLC:
JOHN P. HURST, ESQ
BASHEIN & BASHEIN CO., L.P. A
Term nal Tower, 35th Floor
50 Public Square
C evel and, Chio 44113
216. 771. 3239
j hur st @ashei nl aw. com
(VI A VI DEOCONFERENCE)

AND

BRI AN ROOF, ESQ.

VEEI SMAN, KENNEDY & BERRIS CO., L.P. A
1600 M dl and Bui | di ng

101 Prospect Avenue

C evel and, Chio 44115

216. 781. 1111

216. 781. 6747 Fax

br oof @wei smanl aw. com

(VI A VI DECCONFERENCE)
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APPEARANCES OF COUNSEL, Cont'd
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AND

M CHAEL LENERT, ESQ

MEYERS AND FLOVNERS, LLC

3 North Second Street

Sui te 300

St. Charles, Illinois 60174
630. 232. 6333

630. 845. 8982 Fax

mM @reyers-fl owers. com

(VI A VI DEOCONFERENCE)
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APPEARANCES OF COUNSEL, Cont'd

On Behal f of the Defendant, Zurich American |nsurance
Conpany:
JOHN GROSSBART, ESQ
ALANNA CLAI R, ESQ
CLAYTON FAI' TS, ESQ
DENTONS US LLP
233 Sout h Wacker Drive
Sui te 5900
Chi cago, Illinois 60606
312. 876. 8095
j ohn. grossbart @lent ons. com
al anna. cl ai r @ent ons. com
cl ayton. faits@ent ons. com
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APPEARANCES OF COUNSEL, Cont'd

PH LI P SI LVERBERG ESQ

MOUND COTTON WOLLAN & GREENGRASS, LLP
One New York Pl aza

44t h Fl oor

New Yor k, New York 10004

212.804. 4200

212. 344. 8066 Fax

psi | ver ber g@moundcotton. com

(VI A VI DEOCONFERENCE)

Al so Present: Dani el Robbin, Law C erk;
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| NDEX OF EXAM NATI ON
PROCEEDI NG ORAL ARGUMENT

| NDEX TO EXHI BI TS
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ORAL ARGUNVENT
Cctober 1, 2021

JUDGE SHELLEY: Good afternoon, everyone. |
see that sone of you are still connecting. Do we
have a court reporter on the |ine?

COURT REPORTER Yes, ma'am |'mhere. M
name i s Aria.

JUDGE SHELLEY: Madam Court Reporter, | can't
hear you, but | saw your |ips noving.

COURT REPORTER  Are you able to hear ne now?

JUDGE SHELLEY: Yes. | am (Good afternoon.

COURT REPORTER  (Good afternoon. Good

af t ernoon.

JUDGE SHELLEY: | would ask that you continue
to run your video while transcribing. You nust have
your video on. | nust be able to observe you while
you're transcribing. |If you have a problemin

under st andi ng anyt hing, just raise your hand and
you' Il have to waive it in the air a couple of tines
to get our attention. At this tinme, |I'"'mgoing to
ask the clerk to call the case.

CLERK: Good afternoon. This is the 2:00 case,
Cadi | l ac Fundi ng versus Zurich Anmerican |nsurance.

JUDGE SHELLEY: Attorneys, please in --

@ ESQUIRE 800.211.DEPO (3376)
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I ntroduce yourselves for the record.

MR. HURST: | am John Hurst, Your Honor. Good
afternoon. For the plaintiffs,

MR, ROOF: This is Brian Roof on behal f of
Plaintiff as well.

MR. LENERT: And M chael Lenert on behal f of
the plaintiff.

MR. GROSSBART: John Grossbart, Your Honor, on
behal f of Zuri ch.

M5. CLAIR  Alanna Clair on behalf of Zurich.

MR, SILVERBERG And | think [ast but not
| east, Philip Silverberg on behal f of Zurich.

JUDGE SHELLEY: Gkay. Good afternoon,
attorneys. This matter is comng on to be heard on
Def endant's notion to dism ss pursuant to 26.15, and
26.19. In addition, Defendant has filed the notion
to submt supplenentary authority. Let's begin with
the notion to submt supplenentary authority.
Plaintiff, |I'massum ng you have no objecti on.

MR. HURST: Well, Your Honor, we're -- we're
prepared to discuss the supplenental authority. The
reason -- the only thing | would add to that is that
we were going to submt our on suppl enent al
authority for cases that arose after Septenber 21st,

but in recognition of the Court's July order saying

@ ESQUIRE 800.211.DEPO (3376)
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that all papers had to be submtted for this notion
proceedi ng by Septenber 21st, we did not do our own
request for notice of supplenental authority for
cases that have arisen since then that have deni ed
notions to dismss. So, you know, we don't have an
objection. | -- 1 -- we would request that the
Court allow us to file our own notice of
suppl enental authority for those other cases denying
notions to dismss since Septenber 21st.

JUDGE SHELLEY: Thank you, Counsel. The
suppl enental request to file suppl enent al
authorities addresses a specific case, the Santo and
Battalion Cafe case, Case Nunber 21-3068, a Sixth
Crcuit decision that cane down on
Septenber 22, 2021. | had an opportunity to | ook at
it, and it kind -- it basically reiterates the
defendant's position. Attorney Hurst, what | need
to know i s whet her you have | ocated ot her cases that
contradicts this decision or raises issues that are
In opposition to this decision that | need to | ook
at. And you feel that you haven't been given an
opportunity to - - to submt to the Court.

MR. HURST: Your Honor, there is another case
that was just decided on Septenber 23rd. It's
call ed Novant Health, Inc. and it's in the D strict
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Court for the District of North Carolina. It's
agai nst another Zurich American conpany. And that
case states that the plaintiff in that case, Novant,
had adequately all eged physical |osses, and that the
-- that there was potential coverage under the
policy. So that is a case that's contrary to the
Sixth Grcuit case, Your Honor.

JUDGE SHELLEY: Counsel, would you pl ease give
us the citation?

MR, HURST: This is a slip decision. It just
came out, Your Honor. Wuld | be able to e-nmail
that -- tofind it an e-mail it to the Court?

JUDGE SHELLEY: Yes. You can e-mail it to ny
| aw cl erk. Attorney Robbin, would you put your e-
mai | address -- direct e-mail address in the chat.
But | do want it -- Counsel, there should be a
nunber on it even if it's a slip opinion, correct?

MR. HURST: Yes. There's a -- thereis a
nunmber, Your Honor, it's 1:21-CV-3009.

JUDGE SHELLEY: Okay. GCkay. That -- | think
attorney Robbin you can |ocate that, correct -- by
the slip opinion. But you can send it. Gkay. And
Counsel, at issue are we -- in that case and | want
the record to reflect that |I have not read that

case. At issue are their allegations of COVID
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infiltration, or sone other type of viral or
bacterial infiltration.

MR, HURST: Wuld you like ne to go over, Your
Honor ?

JUDCGE SHELLEY: Yes. Pl ease.

MR. HURST: For the plaintiff. GCkay. So we're
tal ki ng about the Sixth District case?

JUDGE SHELLEY: Yes.

MR. HURST: Ckay.

JUDGE SHELLEY: No. Counsel, I'mso sorry. |
maybe had -- | wasn't clear. |'m speaking of this
Novant Health Care case that you just brought to the
Court's attention?

MR. HURST: Yes, Your Honor. There were
allegations that it was -- it was very simlar to
our situation, allegations of physical |oss or
damage, and the presence of COVID-19 on the
property, and the Court ruled that the allegations
in the conplaint were sufficient to overcone a
notion to dism ss.

JUDGE SHELLEY: Okay. And who will be speaking
on behalf of the defendants this to -- this
af t ernoon?

MR. SILVERBERG  Your Honor, that will be ne,
Philip Silverberg.

@ ESQUIRE 800.211.DEPO (3376)
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JUDGE SHELLEY: Okay. Attorney Silverberg, are
you famliar with this case?

MR SILVERBERG  Just, but you -- are you
tal ki ng about the North Carolina case, Your Honor?
The [ ower court case in North Carolina, the D strict
Court case?

JUDGE SHELLEY: Yes. That's the Novant Health,
Inc. v. Anerican Quarantee and Liability Insurance.

MR SILVERBERG Yeah, | will confess that |

have not fully read the opinion. |I'm you know, |I'm
generally aware that -- of the -- of fact of the
deci si on.

JUDGE SHELLEY: Ckay. Well, what | nust
determ ne is whether or not it has an inpact on our
proceedi ng today wthout nme having read it. And as
you're speaking, I'mpulling it up now.

MR, SILVERBERG ~kay. |I|s there a question
pendi ng, Your Honor, | don't want to --

JUDGE SHELLEY: No there is not.

MR. SILVERBERG = (Ckay.

JUDGE SHELLEY: If you would like to nake a
statenment, you nay.

MR SILVERBERG Well, | would just very
briefly, you know, there were about three to 400 of

t hese COVID decisions we did seek | eave to -- for

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o o B~ W DN PP

N DD D N NDMNDN P P P PP PP PR R
a b W N B O © 0 N OO0 O M WO N B O

ORAL ARGUMENT October 01, 2021
CADILLAC FUNDING vs ZURICH AMERICAN INS. 13

t he supplemental authority. That was a Crcuit
Court decision, an appellate decision. So we
thought it was inportant. That was al so i nportant
because it in essence vacates a ruling that
Plaintiff spent a fair anmount of tine in their
briefi ng Henderson Road, which was anot her case.
And in fact, the Henderson Road deci sion was j ust
two days ago. And that was one of those very few
cases that went against the insurance in the COVID
coverage context vacated the Henderson Road deci sion
so that -- that is why we submtted it. | wll
admt that there are what we would call outlier
decisions in certain jurisdictions, but they are
very few and far between and it woul d be our
position that this Novant case is no different than
those few and far between outlier decisions, and
certainly doesn't reflect what is the overwhel mng -
- vast mgjority of the case | aw com ng out of
II'linois, both in the federal courts and in the
circuit courts | aw and chancery division. Most
significantly com ng out of Cook County.

JUDGE SHELLEY: The Court will allow the
suppl enental authority cited by the defendant and
the Court will also take into consideration the

suppl enental authority presented this nor -- this
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afternoon by Plaintiff, nanely the Novant Health
| nc. case.

MR. HURST: Your Honor, may | just briefly
address the remarks of M. Silverberg on the Santo's

Italian Cafe case they submtted?

JUDGE SHELLEY: Counsel, I'mgoing to turn the
entire floor over to you, and because well, I'm
sorry, I will not turn it over to you. I'm

addressing the wong party. Can | turn it over to
Attorney Silverberg, allow himto present his
notion, and then you'll have a full opportunity to
respond. You can address Santos and you can address
Novant at that tine.

MR, HURST: Thank you, Your Honor.

JUDGE SHELLEY: kay. Attorney Silverberg, the
floors yours.

MR. SILVERBERG  Thank you, Your Honor. Let ne
start by saying that there is no question that
Plaintiff, |ike many busi nesses across the country
and around the world, suffered financial |oss
because of the pandemc. COVID has had a negative
I npact on busi nesses worl dw de, especially
busi nesses that deal with the public on a daily
basis. Not surprisingly, that would include a hotel

operation, nmuch like we've seen a |lot of the cases
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out there involving hotels, gyns, restaurants, and
that sort. Wat the lawis pretty nuch across the
country and as | think |I just nmentioned earlier,
there's I think three or 400 decisions out there in
virtually every jurisdiction where the courts have
held in one fashion or another that the presence of
COVID or even the potential presence of COVID does
not cause physical |oss or damage to property. Now,
mght it be that the potential presence of COVID is
sonet hing that's dangerous? No question it's a
danger to human beings. That's why a | ot of the
stay-at-hone orders to prevent the transm ssion of
this virus from human-to-human. Well, it may be
dangerous, it is not property damage, it is not
physical |oss or damage. What's at issue in this
| awsuit are two first-party property policies issued
to Marriott International and certain franchisees,
and ot her operations under the Marriott |icense
including the plaintiff here. The two policies are
consecutive year policies, a policy fromnine --
from2019 to '20 and then the policy from 2020 to
2021.

JUDGE SHELLEY: Now, they're contesting the
2021 nodification, correct? Regarding the inclusion

of the communi cabl e di sease provi sion.
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MR, SILVERBERG They -- well, they are
contesting that, and |I'm prepared to address that
now or later. Let ne just point out that those are
exclusions. And as | think I nentioned earlier, in
fact, as | know | nentioned earlier, there's a --
and certainly the point in our briefing is that
whi |l e, Your Honor, you're certainly free and clearly
Your Honor will consider the exclusions, you don't
get to the exclusions unless you first find that
there's been covered physical |oss or damage. And
the thrust of our notion and would certainly deal
with exclusion, and I will deal with themthis
af t ernoon before Your Honor and hopefully be able to
answer any questions you have. |Is that if you
choose to address those exclusions, those exclusions
al so woul d exclude what's being all eged here, but
you don't get to it because it's not physical |oss
or damage. And that really picks up exactly where |
was about to go. These are first-party property
policies that ensure, "against all risk of direct
physical |oss or damage. " And what | just read --
what | just read in quotes is fromthe policies of
I nsurance at issue. It is the wording that is found
invirtually all of these property policies. And if

Your Honor has read the various cases that were
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cited in the briefs, that's, you know, it's
virtually -- it's either identical or virtually

i dentical wording. The Sixth Grcuit in the Santos
case characterized that wording as the North Star of
these policies. And I thought that was a really --
an apt phrase because that's really -- everything
emanates fromthat and in a sense, in a very real
sense, it the sinple issue here, the direct issue
here, is the presence of COVID. And let's assune
that there's even COVID present at the hotel because
that's not entirely clear. But even assum ng that
to be the case, does that constitute physi cal

| awsuit danage to the insured property? W would
submt, Your Honor, that 15 Illinois State Court
cases of which 14 cone out of Cook County |aw and
chancery, and 23 Illinois Federal District Court
cases and literally hundreds of cases across the
country, have found that it -- that the presence of
COVI D does not constitute physical |oss or danage.
And for all parts of our notion except for, and |
want to get the nunbers right. The 2-61989 notion -
- for the rest of our notion, that's really the
North Star, was there physical | oss or danmage to the
property? Now, you know, assuming that COVID is a

virus and can harm people, and | think that's a
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given. The presence of it on property, does not
constitute physical |oss or damage -- tangible
danmage to that property. It -- is it potentially
dangerous? Yes. |If | dropped tacks on the floor,
does that create dangerous condition on the floor?
Yes. Does it damage the floor? No. If | broke
glass on the floor, is the floor in a dangerous
condition? Potentially, yes, especially if you're
going to wal k around barefoot. Does it damage the
floor? No. And that's really the point and that's
really been the thinking, and the fundanental basis
for the decisions really across the country
including in especially Illinois, which is the |aw
under which this is to be decided. |If I could turn
my attention to the -- to their 2-615 notion, which
I's, you know, I'll characterize it as the main part
of the notion, and then we'll -- and then we'l| deal
wi th the cancell ation of bookings aspect of this
noti on because that is very separate and uni que
piece. And | would point this out now -- sort of
put a pininit and we'll get back to it. That is a
one very limted, narrow sub-limted coverage
subject to a $5,000,000 sub-limt that existed only
in the 2019 policy that does not require physical

| oss or damage. And we'll -- and | will get to that
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in this presentation. But everything else in this
notion and everything else that's been pl eaded does
requi re physical |oss or danage. That notion
relates to full coverage grants in the policies,

busi ness interruption, extra expense, contingent
time elenent, and interruption by civil and mlitary
authority. The wording couldn't be clearer on the
face of the policies thenselves. It requires
physical |oss or damage. "As a matter of law, in
II'linois, the presence of COVID is not physical |oss
or damage." That's -- that is really the North Star
of the policy. And that is really the nmain issue in
this notion and why the pleading -- why the
conpl ai nt should be dism ssed with respect to those
four itens. And as | said, | will deal with the
cancel l ation of booking. | intend to deal with the
-- address the cancellation of bookings issue. So
it is Cadillac funding burden to plead that a clains
fa -- that its claimfalls within the scope of
coverage. Using scientific words, citing to disease
transm ssion articles, guidelines, that doesn't
change the fact, and that doesn't change the law in
I1linois that the presence of COVID does not
constitute physical |loss or damage. Plaintiff

concedes that it has not alleged to change to its
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property appearance, shape, or color. Oher courts
have already rejected the theory that other nmateri al
di mensi on sonehow is a physical | oss or danage. And
| would point to the GPIF Crescent Court Hotel,
Elite Dental Specialists, MIDB Corp, all of those
cases support the position of Zurich. It's also
worth noting that these very sane policies -- these
Marriott policies have al so been subject of at | east
two lawsuits so far by other Marriott insured
franchi see -- franchi sees. There's the Crescent
Plaza Hotel v. Zurich Anerican, and it's in Northern
District of Illinois case. Again, that was the
notion to dismss was granted with prejudice for a

| ack of "actual physical danage to the hotel."
There's another case in New York Suprene, which is
the trial level court in State Court, New York 6593
Wei ghl ock Drive, and these were cited in our briefs.
So | don't want to spend too nuch time going over
what was in the briefs. There the allegations that
his virus spread onsite via "droplets.” The Court
found that insufficient and the notion to dismss
was granted. Now Plaintiffs nake nmuch about that
the allegations in their conplaint is sonehow

di fferent or sonehow shoul d change the result here

In response to this notion to dismss. It's not the
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case at all. Wuat Plaintiffs have pled in their
amended pleading, | mght add, is really no

di fferent than hundreds of the other cases that have
ended wth the sane result and the sane finding.
They say they alleged virus onsite and it's really
basically due to statistics. First of all, they're
not the first ones to allege that there was virus
onsite. It's not clear that there was virus onsite,
but even assum ng there was virus onsite they're not
the first ones to allege that and still have a
conpl ai nt dism ssed. And what | would point Your
Honor to is the Steve Foley Cadillac case. Again,
this was out of the Crcuit Court -- Judge Esrig
Circuit Court in Cook County. And it really
featured nearly identical allegations regarding

COvVI D-19. And what Judge Esrig cane to say was --
and |'m quoting here, "The COVID-19 virus is no

di fferent than other viruses or bacteria which
frequently, if not continually, contam nate
virtually all surfaces. As a matter of plain
Engl i sh, such tenporary contam nati on does not
represent physical |oss of or damage to property.”
O her cases, Bl ackRock restaurants, allegations that
particles attached to surfaces touched by people and

that it was, "H ghly probable" these particles"” were
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onsite. The Court concluded that COvVID 19
particles can be cleaned and, "did not affect any
physi cal aspect of the business able to be seen or
felt." | mean, | could go on with the cases they're
inthe brief. | don't want to take up all the tine
other than if Your Honor has a particul ar question
about this point. Looks |ike you nmay want to ask a
guestion. |'mnot sure.

JUDGE SHELLEY: Yes. And | know that your
opponent is going to raise this issue, but I'mjust
curious, | guess | want to hear fromyou now on this
asbestos -- on the asbestos cases and how you
di sti ngui sh those.

MR, SILVERBERG Sure. And |I'mglad you asked.
| was going to get to that. | wasn't sure if | was
going to get to that on ny reply or now, but the
Judge has asked so the Judge will -- the Judge w Il
hopeful |y get an answer fromne that response.
Asbestos is very different, and what 1'd like to
poi nt Your Honor to is again, and |'mgoing to --
|"mgoing to keep it local. By the way, this is ny
second tinme this week I'min Cook County Circuit
Court, | was with the good Judge Brennan a little
earlier this week. So | wanted --

JUDGE SHELLEY: Qur pleasure.
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MR, SILVERBERG Yeah. Well, it was and that
was -- digress. Sorry to hear that she's retiring

but | wish her luck. So we're going to keep it

| ocal and we're going to keep it in Cook County.
And here's what Judge Sherl ock said. Source One
Restaurant, again a COVID case. And there's really
no limt to the cases out here but this was as good
as anyt hing Judge Sherl ock call ed the asbestos
cases, "Unavailing"” in the coverage -- in the COvVID
coverage context. Asbestos is difficult to

renedi ate and nust be done by a |icensed

prof essional since it is enbedded into the physical
structure and systens of the physical property, the
coronavirus -- COVID 19 is dissem nated through
different neans (respiratory transm ssion) and
exposure can be reduced significantly through
prophyl actic neasures |i ke proper masking, hand
washi ng, social distancing. COVID 19 contagion
naturally dissipates and is easily killed through
ordi nary cleaning neans. Sinply put COVID 19

I npacts human heal th and behavi or but not physical
structures. Also, I'll go back to Steve Fol ey
Cadillac. Unlike -- "Unlike asbestos, the COvVID 19
virus is not released from conponents or systens

which are part of Plaintiff's property. COVID 19
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di ssi pates without intervention." And | think 'l
-- you know, | think it's also fair to say when we

think in terns of asbestos, you' re tal king about
wal | s and ceilings getting ripped out, things Iike
that where the property is actually being renoved.
We're not tal king about Cl orox w pe on a counter or
arag to wpe off a door handle. So it's a very
different thing. There's one judge who said going
down that road is a slippery slope. And I may have
the quote in nmy notes here, but again, the argunent
-- the asbestos case argunent, it doesn't work here,
and it really doesn't match up. And again, these
are not -- these are not newer argunents. These are
not new all egations. These are not allegations in
the conplaint that stand apart fromthe all egations
t hat have not already been made and rejected, again
across the board in Illinois and really across the
country. So that's as best | can respond to Your
Honor's inquiry about the asbestos cases.

JUDGE SHELLEY: Well, | hope | did not throw
you off. | know you were going to address the
cancel | ati on of booking under two --

MR, SILVERBERG Yeah. | wll get and
actually, I just had -- | think -- no yeah, | can go

to the cancell ati on booking and but | can make -- |
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can wal k Your Honor through all of the various
coverages. |'m happy to do whatever you want here.
Well, let me just -- you know, I'Il -- very quickly
go through the rest and then we can tal k about the
cancel | ati on booki ngs piece. And again, of course,
if there's any questions and | w |l just
respectfully as to reserve sone tine to respond to
after Plaintiff's counsel has an opportunity to make
his presentation. So again, the allegations and
these are all argunents that I'mtrying to respond
tothat | think -- | know were fully responded to in
the briefing. So | will try to be relatively brief
on ny comrents here. But again, you know, there's
sort of an underlying thene as what we're all eging
here, Your Honor -- what -- and underlying thene of
Plaintiff's opposition. What we're alleging here,
Your Honor, you know, we've got the secret sauce.
This is sonething different, and that's why the
motion to dismss should not be -- should not be
granted. And our point is that there is nothing
different here that hasn't already been seen and
rejected by courts in Illinois and across the
country. So the notion that there was soneone at
the hotel who was sick, | think an NBA pl ayer,

soneone who had coronavirus. CObviously, there's,
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you know, many mllions of people who've been
infected wwth the coronavirus. Again, there's no
proof per se that coronavirus was at the facility --
was at the hotel itself or that it's still there.
But that really is beside the point is that just
doesn't constitute physical |oss or danage. But in
any event, Steve Foley Cadillac, Plaintiff, alleged
that a sick enployee was onsite. So it's not an

al l egation that hasn't been addressed by courts

al ready. You know, it's also worth noting and here
"Il just point the -- | guess what | would say is -
- With respect to the conplaint saying it's so
doesn't make it so if it's insufficient as a matter
of law, and as |'ve said probably -- five tines
already it is insufficient as a matter of lawin
I1linois and virtually every other jurisdiction, the
noti on that COVI D being present on property, whether
it'"d be a counter or a doorknob or a wall, is sinply
not property damage, but separate and apart from
that, you know, they've got |ots of footnotes and

|l ots of references to various websites and CDC
docunentation and links. And when you | ook at those
links -- and that would be page 4 of the reply neno
that was submtted. It actually says quite the

opposite. Cl ean and disinfect frequently touched
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objects. That's one of the docunents they cite to -
- cleaning and disinfection. So, you know, their
own pl eadi ngs contradict what they alleged -- the
docunents that they attached. And we think that
that's a significant point. It essentially becones a
non-credi bl e al |l egati on when you say sonet hi ng

that's al so not supported by the [aw. You know, they

say it's inpossible to clean, but that's -- you
know, it's not permanent. It is easily cleaned.
Again, the stay-at-hone orders. |It's not clear

exactly where Plaintiff's going wwth that, but the
stay-at-hone orders were not issued because there
was property damage. You know, it's not that a
bui | ding col | apsed. So, you know, there's a stay-at-
home order for people with who live within two
bl ocks of the collapsed building. The stay-at-hone
order -- the stay-at-hone orders were issued in
order to enforce social distancing and avoid the
transference of the virus from human-to- human.

JUDGE SHELLEY: May | interrupt you again --

MR. SILVERBERG O course

JUDCGE SHELLEY: -- and then we'll pass it to
Attorney Hurst. But one thing that | -- that
crossed ny mnd is whether or not the determ nation

of , you know, the extent and nature of this virus is
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nore of an expert issue and not necessarily a fact
I ssue that is separate to sone type of summary
j udgnent or dispositive notion. And that's what |
was grappling with. | have nothing but great
respect for ny coll eague's decisions that you' ve
decided. | know they're very wi se and, you know, |
| ooked at them for, you know, guidance, but that's
just really bothering me in the back of ny head.
How was it that we're concluding the nature of this
i1l -- this disease wthout having expert testinony?
MR SILVERBERG Well, here's what | would say,
you know, two things. First of all, you know,
again, that's an argunent that's been raised and
that certainly | think what they -- what's tried --
what's attenpted here, again, the only docunents
that they attach and reference in their conpl aint
that say the opposite. You know, these good
governnmental |inks say you can clean it and
disinfect it. But |I would -- but | would go beyond
that, Your Honor, you know, viruses have been around
forever. No one's ever -- you know, where you-all
were -- you know, we can all sort of renenber.
didn't pay so nuch attention to it when | was a
young boy. But, you know, wash your hands, don't,

you know, don't touch things and then put it to your
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hand or your nmouth. So viruses have been around
forever. Viruses adhere to surfaces and sone
viruses |live longer than others. Nothing is
different and no one ever suggested that there was
property damage. So what's the issue here that this
Is a potentially bad virus that can harm peopl e?
That's the issue. The issue is that it's a virus

t hat can harm people, which is why people for a
period of tinme stopped going to -- restaurants were
cl osed and even when they opened, business was down
that, you know, that's why they're separate -- you
know, that's why the stay-at-hone orders. But it
was never about property damage. And it's still not
about property damage. Yes, if a door handl e has
COVIDon it and I touch that door handle and then
put it to ny nouth and ny eye or whatever and is it
possible that | can get COVID? Yes. So did | get
COVID from-- | nean, it's -- you know, it's hard to
prove that could have | gotten COVID by picking up
that virus on the door handle? Yes. So was that
dangerous? Yeah, maybe so, but it's sort of gets
back to what | said about tacks on the floor or
broken glass on the floor. |It's a dangerous
condition, but it's not physical damage. It's not

tangi bl e physical damage to the property itself.
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Now, listen the hotel is open now The plaintiff --
the hotel is opening. People stay in the roons or
people go to the restaurant. Did they replace the

restaurant equi pnment? D d they replace the counter?

Did they replace the doorknobs? No. |'msure
they' re doing even nore cleaning. | nean, hotels
clean all the tinme. Wre police station -- | nean,

was there COVID in police stations? Yes. But were
they closed? No, because they were essential. In
fact, nost hotels didn't conpletely close either.
And we're not for a mnute suggesting that there was
no financial |awsuit because of COVID but, you know,
it's not -- no one has nade a claimthat they've
had, you know, replaced their hotel or nove their
facility or anything like that. So again, is COVID
dangerous? Yes. Mght be able to adhere to a
countertop or a door handle or a wall or sone other
pi ece of equipnment. | think, yes, but does it cause
physi cal | oss or damage? And that is where the
courts have gone and that's why the courts have gone
in the direction they've gone in, overwhel mngly so.
|"'mnot here -- well, | would have to say it, | --

it would be wong. But |I'mnot here to say that
it's 100 percent. | amhere to say that it's about

95 or 98 percent of these decisions that raised
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really the sanme or simlar issue. So that's how I
woul d best answer that question, Your Honor. |
don't know if that -- | don't know if you have any
follow up on that for nme or not but that would --

JUDGE SHELLEY: Thank you so nuch, Counsel.

MR SILVERBERG Yeah. So | do have a couple
of nore points. | wanted to sort of address the
excl usions, and then of course, | want to address
the second aspect, the 2-61989 aspect of the notion,
if that's okay with Your Honor. Okay. Thank you.

JUDGE SHELLEY: Yes.

MR. SILVERBERG  So, you know, as | said, it
-- as a threshold matter, and | think it really is a
straight line that's supported by the case | aw,

i ncl udi ng now, you know, sone appellate courts that,
you know, it really -- it isn't covered in the first

I nstance. One goes to exclusions, you know, if it

Is covered. But let's -- if this Court w shes to
consi der the exclusions, you know, |'d like to
address that. So in the -- both policies have the

m croor gani sm excl usi on and, you know, we submt
that that's clear on its face. | know that there's
an argunent and li ke you know, | would say it is
very much in the very slimmnority view that a

mcroorganismis a living thing, and a virus is dead
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so it can't be a mcroorganism But the

m cr oor gani sm excl usi on doesn't stop there. The

m croorganismis an exclusion -- sorry. Also, it
has the words -- and actually let nme just get the
exact word in itself. | apologize for the delay on

this. Al right. The wording is substances present
pro -- poses any -- |I'msorry, "substances present
poses an actual or potential threat to human
health." So there doesn't seemto be nmuch -- so any
substance, not just a mcroorganism And there
doesn't seemto be nuch of a dis -- debate that
coronavi rus poses an actual or potential threat to
human health. So it is a broad excl usion.

JUDGE SHELLEY: I1'msorry. You're reading that
fromthe mcro -- that -- fromthe policy?

MR SILVERBERG Yes. From --

JUDGE SHELLEY: Is that verbatin?

MR. SILVERBERG Yes. Let ne just get their
wor di ng right here.

MR, HURST: Your Honor if | may it just --

JUDGE SHELLEY: |s there a page nunber?

MR. HURST: -- "including, but not limted to
any substance whose presence poses an actual or
potential threat to human health.”

MR SILVERBERG Yeah. And that's -- that is
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the wording. It is in the m croorgani smexclusion B
-- subsection B where it says -- except as set forth
in foregoing Section A.  "This policy does not

ensure any | oss, danmge cl ai mcost, expense, or
other sone directly or indirectly arising out of or
relating to nold, mldew, fungus, sports or other
m croorganismw th any type nature description
i ncluding, but not limted to any substance whose
presence poses and actual or potential threat to
human health."” So that exclusion is in both
policies and in addition --

JUDCGE SHELLEY: Can you give ne --

MR SILVERBERG -- yes, I'msorry.

JUDCGE SHELLEY: Counsel, can you give ne the
page numnber ?

MR SILVERBERG It was -- | think it's -- I'm
not sure the exhibit nunber.

MR, HURST: 344, Your Honor.

JUDGE SHELLEY: Thank you.

MR. HURST: 344. Attached to the defendant's
notion to dismss Bates Z-A-1-C G F 000344.

M5. CLAIR And then the sane Bates nunber 207
for the 2020 policy, but it's identical |anguage.

JUDGE SHELLEY: Pl ease conti nue.

MR. SILVERBERG Okay. And then in addition,
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the 2020 to 2021 policy has the comruni cabl e di sease
exclusion, which Plaintiff raises for the first tine
that there wasn't proper notice in adding that to
the policy and, you know, that's a state regul atory
I ssue, there was proper notice provided. It said --
this says, as | noted at the outset, this is a
policy issued to Marriott International, which is a
Maryl and corporation, policies delivered in
Maryland. And it certainly proper notice of that
addi tion was provi ded under Maryl and regul atory | aw.
| would -- unless Your Honor has any questions, then
turn to the cancell ation of booki ngs aspect of the
notion that 2-61989. kay. So, you know, as we
noted in the 2019, 2020 policy, there was a speci al

coverage and this coverage does not require physical

| awsuit damage. It really sort of underscores the
entire point we're naking. And there was $5 mllion
aggregate you know, to -- really available to all of

the insureds under the policy, but it was just a
single aggregate. W put in evidence an affidavit
docunent and a witness who testified that that
cancel | ati on booki ngs coverage was exhausted pre-
COVID and certainly before this litigation, not on a
COVID related claim It happened to be a different

type of loss so the dollars are exhausted.
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Exhaustion is a defense which negates the cause of
action conpletely cited by Van Meter v. Darien Park
case, an Illinois case. The argunent that sonehow
the affidavit is hearsay and that is, it doesn't

fall within the business records exception, | think
makes no sense. W're an insurance conpany, we
presented records and testinony of corporate
representative witness to testify about the paynent
of a claimand the exhaustion of a limted. It's
virtually the definition of a business record
exception. So wth respect to the cancellation of
booki ngs coverage, the limt has been exhausted, and
therefore, that piece of the claim you know, should
be dism ssed. | would also add that nothi ng was put
in by Plaintiff to refute that and that's necessary.
Plaintiff failed to offer any affidavit and response
to Zurich's affidavit. And the lawis this and |'m
citing to Piser v. State Farm Miutual, "The failure
to challenge her contradicts supporting affidavits
filed with a section 2-619 notion results in an

adm ssion of the facts stated therein." W provided
the facts, but that limt is exhausted. W' ve

provi ded an affidavit, we' ve provided the sworn
testi nony, we've provided the docunents, nothing was

submtted in response, and frankly, nothing. It's
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the truth, it's the reality of it. So we would
respectfully submt that that piece of Plaintiff's
cl ai m shoul d be dism ssed with prejudice as well.

And finally, I would just add that there was -- that

there's no basis under Illinois law to re-pl ead
because they sinply can't re- plead again, sonething
that woul d be recogni zed under the law of Illinois.
The presence of COVID is not physical |oss of

damage. That's the law -- that's the policy. And
unl ess Your Honor has any further questions, | would
rest for the tine being.

JUDCGE SHELLEY: Thank you, Attorney Silverberg.
Thank you for answering the questions when |
I nterrupted your presentation. Attorney Hurst?

MR. HURST: Yes, Your Honor. Thank you. And
once again, good afternoon. |'mgoing to cover
three different main argunents. The first argunent
bei ng the coverage for -- the tinme el ement coverage
within the Zurich Arerican Policy. Related to that
Is that the exclusions asserted by the defendant do
not apply. The second nmain argunent is going to be
the cancell ati on of bookings endorsenent. And the
third is regarding the material changes in coverage
to the April 2020 policy renewal, w thout the

legally required notice under Illinois law. All
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three issues -- and require a fully devel oped
factual record not appropriate for disposition at
the pleadings section, I'll deal with the affidavit
when we conme to the 2-619A. The rul es of
construction are very clear in Illinois, once
Plaintiff brings itself within the insuring

| anguage, the burden then shifts to the insurer to
prove that a policy exclusion accepts coverage.

Excl usions from coverage are to be strictly
construed. Wen the language in the policy is
capabl e of differing construction, it is to be given
the construction nost favorable to the insured. And
were there contradictory provisions and policy there
to be resolved against the insurer that drafted the
policy. There are sonewhat unique facts here, Your
Honor. This is a hotel policy. This is a policy
that was drafted by Zurich for hotels. It's --
exanpl e of that is the cancellation of bookings
coverage. You don't find that in nost policies.

The virus exclusion is nmentioned nowhere in this
policy. They do nention, in several parts of the
policy, exclusion for a malicious virus in a
conputer. So clearly, they could use the word
virus, but they used it nowhere in this 2019 policy.

Knowl edge of the | SO endorsenent is also alleged
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specifically in our conplaint that nakes this case
different than the others. W have alleged that
there was a 2006 | SO virus exclusion, that defendant
Zurich Anmerican was aware of it, and they chose not
to use it. Again, they've never nentioned "virus"
anywhere in this policy, which is an all-risk policy
which | wll get toin a nonent. The only thing
that they have included is in the 2020 policy a
communi cabl e di sease endorsenent. \Wich was on tine
- - untinely and inproperly added under Illinois
statutes section 143.17. This all shows the intent
and it shows the intent of Zurich and what they

I ntended to cover under the four corners of the
policy. |'mnot going beyond that where discovery
woul d certainly go beyond that, but we don't have
to, because there is actually a page in the Zurich
policy which refers to the | SO | anguage. And |'m
referring to Bates page 251. Again, all references
to Bates pages wll be the convenience to the Court
and to avoid confusion. Let's see, the Bates pages
attached to Zurich's notion to dismss. At the
bott om of 251, they acknow edge that the material in
the policy includes copyrighted material of the

I nsurance services office wwth its permssion. So

clearly, they were able to use the | SO endorsenents.
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They used ot her policy | anguage. They chose not to
in the 2019 policy. Direct physical |oss is one of
the predicate issues here. W have alleged it
multiple times in the conplaint, in nunmerous
different contexts, and wth extensive scientific
references. There's an entire section in the
conpl ai nt on science, and the science of tangible
change in sonme material dinmension, beginning in
paragraph 16 of our conplaint. D rect physical |oss
of over danages alleged five different tinmes. Now,
" mgoing to quickly address --

JUDGE SHELLEY: Counsel, how do --

MR HURST: |'msorry.

JUDCGE SHELLEY: The sane question | asked of
your opponent. How do you lay the foundation for
t hat ?

MR. HURST: The -- so the direct physical |oss

or damage, Your Honor, is -- as Your Honor raised in
her question, the anal ogy -- anal ogous situation to
asbestos. So under applicable lawin -- and this

woul d be the Travelers v. Eljer case which
established the test here. And I'mrecalling it
fromthe top of ny head, but |I believe it is
appearance. So any alteration in appearance, col or,

shape, or other material dinension -- | hope | got
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that verbatim So obviously in Illinois -- and
that's a pronounced for the Illinois Suprene Court,

it's nore than just sonething you can see. So that
woul d be the, the appearance, the color of the
shape, or other material dinension is sonething that
I ncl udes what you can't see. And danmge to the
surface of property is tangi ble danage. 1In the
other Illinois Supreme Court case that we cited,
which is WIkin Insulation Conpany, that discusses
asbestos, and it discusses howthat is potentially
covered under property damage caused by an
occurrence. Now, asbestos is very, very simlar to
the situation we have at hand, because it's
sonething you can't see -- the fibers that are
floating in the air you can't see just |like the
COVID-2 virus is floating in the air. |It's easily
transmtted, it's present in the HVAC system and
the ductwork, in the vents of our hotel in this
situation and it's bl own about the property. It's
constantly coming in the door every tinme a patron
cones in, when the property is open and renenber
it'"s a hotel, it's a hotel policy. So there's
hundr eds of people a day coming in through the door,
we can certainly prove, and we've alleged this in

our conplaint with statistical nodeling that the --
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that that virus was present in that hotel constantly
and actually still is to this day, since it -- the
hotel is open. So that virus is analogous to
asbestos, it's -- it's sonething that you can't see
but if it doesn't nean that it's not equally as
dangerous to health and in fact, has caused in this
country al one alnost three- quarters of a mllion
deaths. | will get back to that. Is that sufficient
for now, Your Honor?

JUDGE SHELLEY: Yes. You nmay conti nue.

MR. HURST: Ckay. Thank you. Now, the other
case and yes, on the face of it, the mgjority of the
cases do dismss Plaintiff's allegations. However,
as | pointed out, this case is a little unique in
the fact that we've alleged science specifically and
all her allegations. It's a hotel policy and sone
of the other factors I'"'mgoing to get to. The cases
that are cited by the defendant and are summari zed
in, actually a University of Pennsylvania | aw
website, they put in a footnote in their notion to
dismss. If you |look at those cases, the vast
majority of the dismssals are for what | would call
for lack of a better term pleading deficiencies or
maybe a better term woul d be pl eading om ssions. W

have cases that are cited that have no all egation of
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di rect physical |oss or damage. That's not true in
our case. That nmade conclusory allegations, that's
not true in our case. That have solely relied upon
the authority of civil orders which cause econom c
| oss, but no property damage per se, as being the
only thing that was alleged in that case. So if
these types of cases -- also there are other cases
t hat have specific virus exclusions which for the
basis for notions to dismss, |ike the I SO virus
exclusion. |If those cases are all weeded out, it's
a much nore conparable nunber. And wth our
al l egations, we took great pains at putting and
researching and including page after page of
scientific studies fromthe Journal of Anerican
Medi cal JAMS, NIH, CDC, and ot her specific studies
t hat have been done by each of those institutions.
Establi shing that these fomtes -- |I'msorry, Your
Honor .

JUDGE SHELLEY: Counsel one reason |I'm | ooking
away it's because | have anot her screen here.

MR, HURST: Uh- huh.

JUDGE SHELLEY: And |I'm |l ooking at that screen,
| "m pul ling up docunents and | have before ne now
your anmended conpl ai nt.

MR. HURST: Yes, Your Honor. So --
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JUDGE SHELLEY: One line into the paragraph
that you believe neets -- states that threshold
requi rement ?

MR, HURST: Yes, Your Honor. Beginning on
par agraph nunber 16. W' re alleging the science of
tangi bl e change in sone material dinension. Now,
the policy at issue, Your Honor, is an all-risk
policy. And what we nean by that is, if you | ook at
the insuring clause and this would be found on Bates
256, "its insurance provided under this policy" --
this is what it says, "applies to | oss or danage,
buyer resulting fromrisks of direct physical |oss
of or damage from any external cause to cover
property occurring at a prem ses unl ess excluded."
So that's the essence of an all-risk policy. It's
covered if its direct physical |oss of or damage
unl ess excluded. Now, the insured property, as |
poi nted out, was altered and ot her materi al
di mension -- we've nade that allegation. W intend,
as Your Honor woul d expect, to show that with expert
testinony in this case. It's not sonething that
coul d be resol ved wi thout a devel oped factual record
and wi t hout expert testinony. Now, the fomtes are
the damage to the property and this will be shown

wth the science. That is, the physical alteration
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of the property, just |ike asbestos dust that's on
property is damage. Asbestos can be renedi at ed

al so. They could bring in a hazmat crew i n any
building in the country that was built in the '70s
or '80s if there was sone disturbance of asbestos in
the walls. [I'mactually in a building like that in
Cleveland, OChio, that's ny office as it was built in
1929. There's asbestos everywhere. So that dust is
bei ng di sturbed anytine that there's anything
happeni ng or renodeling of one of the suites. So
that dust is spread just like the virus in this
case, the COVID virus, it's spread through the
ventil ation system through the duct's all over the
bui l ding. And no, there's nothing you can see, but
it's harnful and it's deadly to humans. And it's a
result of it being on the surface of property. That
can be renediated. So why aren't insurance
conpani es payi ng for asbestos? Because they've put
an exclusion in the policy which they're doing in
these policies as well. That's what the 2020
policy, they -- the answer for the insurance

I ndustry is to put an exclusion in the policy that
specifically excludes virus. And that's what
they're starting to do now, as this defendant has

attenpted to do in the 2020 policy. Now, there's
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nothing in the policy I mght add that dictates that
t he damage be sone ki nd of pernmanent danmage.
Asbestos -- it's tenporary and if it's renedi at ed,
you can get a crewin there, and a matter of a few
days or a few weeks, the whole building is fine.
It's habitable again. So it doesn't have to be

per manent damage, it can be tenporary damage. And
we have specifically alleged that there was a Ut ah
Jazz player in our conplaint that was a guest and
tested positive for COVID -- he was there

I mredi ately before the shutdowmn. So this is a case
where we can establish that COVID was actually
present at the property prior to the shutdown.

There are also cases in Illinois, and we'll

acknow edge that there were already cases that have
been interpreted that physical |oss includes | oss of
use W thout physical danage. The Derek Scott

Wl lians case is one such case fromthe Northern
District of Illinois. But it's inportant to point
out that direct physical loss is not defined
anywhere in the policy. Even before the pandem c,
Court struggled with defining physical loss in

i nsurance policies with things |ike asbestos, LED
pol | utant, hazardous nmaterials. And once again, the

answer was excluded fromthe policy if that's what
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you don't want to cover.

JUDGE SHELLEY: But isn't just because the
parties disagree on the neaning of the term does not
mean that it creates an anbiguity in the policy.

The policy should be given it's -- you know, it
shoul d be interpreted consistent with the common
usage if -- unless it's a specific industry term or
technical term but property damage.

MR, HURST: Yes, Your Honor. That is true.
It's to be given its plain and ordi nary neani ng, but
its physical |oss of or damage to. And there is a
di sjunctive there also, the "or." And "loss of" was
specifically used -- it's used interchangeably by
Zurich Anmerican in this policy wiwth | oss or damage.
So if -- we have alleged the damage to the property,
the surface of the property that is deadly. And we
al so think there's coverage under |oss of the
property. There's been no | oss of use excl usion,
whi ch has been asserted by the defendant in this
case. Now, the communi cabl e di sease excl usi on
endorsenent, as | indicated, was not tinely
comruni cated, but that shows that they knew they
were in trouble. It was the last mnute that they
put that exclusion into the renewal policy wthout

adequate and tinely notice under the Illinois | aw
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and they specifically nentioned virus in that
exclusion. They knew they were in trouble when the
pandem c hit and all the clains started com ng in,
they drafted the communi cabl e di sease excl usi on.
They shoul d have done that earlier and they should
have tinely included it in the 2020 policy, which by
operation of |aw, because they didn't conply with

the law, that exclusion is not to be considered as

part of the coverage in the 2020 law -- policy. [|I'm
sorry. So repair. |If you look up the plain and
ordi nary neani ng of the word "repair,"” it's "to

restore to a good or sound state, to restore it to
its prior condition.” That's sonething you do with
asbestos once again, you renediate it, you restore
it to his prior condition. The fact that there's
speci al cl eaning apparatus that's needed and PPE

gl oves, masks, et cetera, to protect oneself when
cleaning a property and erratic hating this virus is
a repair. It is not routine cleaning. Routine
cleaning -- | don't knowif |'ve ever seen any
article that stated that routine cleaning could
eradicate this virus fromproperty, it cannot. It
requi res special cleaning techniques and even
Zurich's own website alluded to that and di scussed

the special training that would be required for it.
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Now, the period of liability is the only place in
Zurich's policy where they reference any requirenent
to repair or replace. But the period of liability,
which is found on Bates 310, actually refers to an
extended period of liability under the policy which
Is Bates 304. And it states that coverage extends
for such additional length of tinme as would be
required with the exercise of due diligence and

di spatch to restore the insurance business to the
condition that would have existed had no | oss
occurred. So even if Your Honor thinks that all the
speci al cleaning and renedi ation required for
eradicating this virus frompremses is not a
repair, the policy actually only requires -- this
policy actually only requires that the prem ses be
restored. Now, the exclusions that have been
referenced by M. Silverberg, there's a

m cr oor gani sm excl usion and that is present in both
policies, the m croorgani smexclusion, it doesn't
cover a virus. By the vast weight of authority of
bi ol ogi st, scientific journals, a -- a m croorgani sm
Is sonething that is alive. It's -- mcro neans
that it can only be detected at the m croscopic

| evel, organismis sonething that it is alive. A

virus is not alive. It canonly live with a host --
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an animal or a human host. So the m croorgani sm
excl usi on does not apply in that regard. Actually,
the nanme of the exclusion was, like M. Silverberg,

| don't have it in front of ne. Here we go. Mdld,
m | dew, fungus cl ause and m croorgani sm excl usi on.
The | anguage that he refers to, which is including
but not limted to any substance whose presence
poses an actual or potential threat to human health.
That | anguage is rather odd for several reasons.
First of all, | don't know that anybody would really
call a mcroorganismor a virus a substance. |

nmean, | think that woul d be about the last thing you
call it, maybe a chem cal is a substance, nmaybe
that's what they were referring to. But secondly,
this clause here is a catch-all. [It's sonething
that they throwin -- typically insurance conpanies
throwit in as an exclusion so that if they're in
trouble and they need to fall back on sonething,
they'Il fall on this overly vague and broad cl ause
to argue anything. And in fact, it's broad enough to
bl anket virtually every risk in the policy. So any
subst ance that poses an actual or potential threat
to human health, oh ny gosh, that would be hot

wat er, that would be ammonia that's used in

cl eaning, that would be carbon dioxide, CQ2 that's
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used comonly in the hospitality industry for
beverage di spensing. If that spills and you have an
I ncident, they could say, "Well that's a substance
t hat poses actual or potential threat to human
health." So as a matter of law, Your Honor, this is
overly broad, it's vague, and it nust be strictly
construed against Zurich. | want to get to the
cancel | ati on of booki ngs endorsenent, but before
that I just wanted to rem nd Your Honor that we have
cited cases that established -- studies that have
established that the COVID virus is not sonething
that you can just easily clean away. That it is
sonething that will last. One study said nine days
on i nani mte surfaces and up to 28 days on ot her
surfaces. It's on glass, it's on plastic, it's on
every aspect of the insured property and it's
ventilated and its continuously comng in the door
wi th people that are staying at the hotel for, you
know, up to a week at a tine. Hundreds of people a
day are bringing it in. It's not a safe environnment
when you can't just sinply eradicate this by
cleaning it with a cloth. You wouldn't even know
where it's at. Now, the cancellation of bookings
endorsenent if | may go to that.

JUDGE SHELLEY: Yes.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o o B~ W DN PP

N DD D N NDMNDN P P P PP PP PR R
a b W N B O © 0 N OO0 O M WO N B O

ORAL ARGUMENT October 01, 2021
CADILLAC FUNDING vs ZURICH AMERICAN INS. 51

MR. HURST: There was an affidavit submtted,
that is true. It was from M. Foraker and in his
affidavit, there were sone rather conclusory
statenents nade and a | ot of holes, frankly. W
took M. Foraker's deposition. It's not true that
the affidavit was not countered for the 2-619A
notion. W attached his deposition testinony, his
sworn testinony to our opposition the notion to
dismss. So it has been properly countered with
testinony. Now, the affidavit clained that there
was $5 million total paid under the cancellation of
booki ngs coverage provision. M. Foraker had
actually no personal know edge of that. H's
affidavit does say his has personal know edge. Hi's
deposition testinony admtted that he does not. So
here are sone of the key facts, and | want to cite
the Court to sone of the pages for this testinony.
He said that he never adjusted the cancellation of
bookings claimof the plaintiff. And, in fact, has
never even adjusted a cancellation of bookings claim
in his life -- that's on page 25. H s affidavit
relies on a conversation he had wth an adjuster who
actually handled the claim sonebody different --
that's on page 15. He never reviewed the claim

docunents produced until defense counsel was
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preparing himfor his deposition testinony, which
was after the tinme that he filled out his affidavit
and swore to it -- that's on page 39 and page 77.

He only reviewed what was giving to him by counsel.
And what was given to hi mwas bl acked out or
redacted on certain -- in certain areas -- that's on
page 77 of the deposition. He's not famliar with
the statutory requirenments for change of coverage
provi sions upon renewal -- that's the Illinois
statute we're arguing, page 20 of the deposition.

He adjusted the claimfromthe State of Illinois.

He -- and that's page 24. And the adjustnent of the
claimthat conclusion that there was exhaustion of
coverage was based on a conversation with this other
adj uster who is handling an Argentina clai mand not
based on his personal investigation, that's pages 15
and 16. He doesn't even know how many paynents were
I ssued under the policy, page 48. The only
docunents produced that show that $2.5 mllion was
paid initially because there are two paynents of
$2.5 mllion for $5 mllion in total coverage was
paid by a different insurance conpany called Chil ena
Consol i dada Seguros Generales SA. And it's a
conpany in Chile and he never heard of the conpany -

- that's on pages 28 and 40 of the deposition. He
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never reviewed the policy -- that's page 29. And he
has no personal know edge of that occurrence in
Chile, which was a conpletely different occurrence
fromwhat we're tal king about here with the COvVID
pandem c. It was an occurrence for a transportation
fare increase riot that happened in Santiago --
that's on page 31. He doesn't know who created the
docunents that were produced or how they were
produced, so how can they be business records?
That's page 32. Can't speak to the specifics of the
cl ai m because he didn't adjust it -- that's page 35.
And he didn't know the dates that the claimpaynents
were made -- that's on page 56. So in summary, he
there's two separate policies. One is this Chile
policy witten by a different insurer, different
policy nunbers, different claimnunber, different
coverage |l anguage in fact, fromthe two policy -- we
established that in the deposition. And the bottom
l'ine, the paynents that were nmade shoul d never have
been made on that step on the -- on that Chilean
policy credited to the policy at issue here, the
Zurich Anmerican policy for Marriott and Cadill ac
Fundi ng, there should still be a full $5 nmillion
avai |l abl e for coverage for cancellation of bookings.

Now, when | get to the argunent which is next,
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failure to conply with Illinois |law, that renoval of
the cancel l ati on of bookings, endorsenent should
never have been made in the renewal policy -- the
2020 policy, there should be $10 mllion of
avai | abl e cancel |l ati on of booki ngs coverage. Ckay.
The statenent that we didn't allege this is in -- is
i naccurate. The cancell ation of bookings

al l egations are in paragraph 95 of the conpl ai nt
where we say, "Plaintiff did not receive adequate,
proper, tinely, reasonable, or legally required
notice o defense of elimnation of this policy
coverage prior to the tinme that issued its policy
renewal on April 1, 2020." |It's pretty specific.

Al so, we have a reference on -- in footnote 59,
pages 21, 22 of the anended conplaint. Ckay.

JUDGE SHELLEY: [I'msorry. In the anended
conpl ai nt paragraphs --

MR. HURST: Yeah. So page 32 of the anended
conpl ai nt and al so footnote 59 on pages 21, and 22
of the anmended conpl aint, Your Honor. Yeah. So key
poi nt here, Your Honor, is that the Chilean
I nsurance conpany that issued this policy that M.
For aker doesn't even -- hasn't even revi ewed,
doesn't even know about what was never then produced

by the defendant here. |It's inpossible on a 2-61989
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notion to sonmehow say that there's no cancell ation
of booki ngs coverage here available for Cadillac
because the $5 million has been eroded or exhausted
by this paynent in Chile for a different occurrence.
Getting to the choice of |law, Your Honor, this is
the applicable I aw for coverage issues. Notably,

t he defendant has admtted that Illinois applied --
II'linois |aw applies. They can't have it both ways.
They can't say on the one hand, "Well, Illinois |aw
applies for coverage interpretation of all these
provisions of the policy. But by the way, Mrriott
International is in Maryland, so Maryl and | aw shoul d
apply for this other issue that we don't |ike." You
can't have it both way -- ways. |In fact, choice of
law is in Illinois because of the nobst significant
contexts chest, which is set forth in Wstchester
Fire I nsurance Conpany. And that case sets forth
that testinony -- significant contex -- nore
significant context, excuse nme. So Marriott is not
even a party to this suit, we should note. But the
policy was underwitten, and issue fromlllinois is
by Defendant Zurich Anmerican, which is domciled in
II'linois and does business in Illinois. Zurich is
licensed in Illinois. The prem umwas accepted in

I1linois. The claimwas investigated and adj usted
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by M. Foraker fromlllinois. W've given you the
citation in his deposition for that. The policy
itself issues coverage for risks all over the
country. | nean, it's Marriott Insurance, for
exanple, so -- including Illinois properties.
Cadillac Funding is actually in Mchigan, not in
Maryl and and the broker for the policy is Marsh USA,
which is in New York. So the nost significant
context here are in the state of Illinois, as we've

denonstrated, and the defendant has not seriously

contested that. | don't even think they've argued
that, but they have argued Illinois |aw applies. So
i n conclusion, Your Honor, Illinois |aw applies the

comruni cabl e di sease exclusion, materially changi ng
the policy coverage was not tinely noticed and
comruni cated in accordance wwth the Illinois
statute, thereby continuing the sane coverage under
the renewal policy. The sanme thing for the
cancel | ati on of booki ngs and endorsenent that
coverage continues. There's another $5 mllion
under the renewal policy. This is an all-risk
policy here. The -- the cancellation of bookings
coverage does not even require direct physical --
di rect physical |oss or damage to property notably.

And we've discussed all the different policy
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interpretation rules. | won't take Your Honor

t hrough that again. But clearly, this policy it's
| anguages to be interpreted broadly in favor of
Cadi |l l ac Fundi ng and the exclusions strictly
interpreted. And our science allegations -- we
stand on that. W feel that it requires expert
testinony in order to properly have a fully

devel oped natural record for nerits determ nati on.
Thank you, Your Honor.

JUDGE SHELLEY: kay. Thank you, Counsel. And
| know the -- nmadam court reporter is tired. Do you
need a second to just re-adjust yourself? Are you
okay?

COURT REPORTER: No, ma'am |'mfine. Thank
you.

JUDGE SHELLEY: Gkay. Very good. Ckay.
Attorney Hurst, this isn't ny -- and | understand --
and | know you understand that you're pushing a
boul der uphill. You -- | knowthat. And | want to
gi ve you, you know, as much attention and be as
obj ective as possible. But I'mlooking at your
conplaint and that's what | have to turn to, you
know.

MR. HURST: That's right.

JUDGE SHELLEY: All pled facts are going to be
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interpreted in your favor. And | just don't see
where you plead the required direct physical |oss.
You directed nme to paragraph 16 earlier. Those are
concl usory statenents.

MR, HURST: Your Honor, | do know that we
alleged it nultiple times. | can -- it's easier for
nme to use a conputer to, you know, to find that
reference. But all of the science that we've alleged
does establish that. That was the point of our
al l eging the science. The science establishes that
there's direct physical loss with the full fomtes
di scussion that is on the property -- on the surface
of the property just |ike asbestos, that is the
di rect physical |oss or damage that we're all eging.
So it's based on the science and the references that
we've made to the science. And I know, Your Honor,
we did say direct physical |oss or damage. W cited
the policy provision and we said there's coverage
under it, which is our allegation. There wouldn't be
coverage under it unless there is direct physical
| oss or danage.

JUDCGE SHELLEY: Thank you. So, Attorney
Silverberg, very short because we're not going to
keep the court reporter any longer. Your coll eague

has phrased an interesting argunent. He tal ks about
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| oss of use, physical danmage -- physical |oss or
damage to the property. You' re nuted, Counsel.

MR SILVERBERG Yes. He did. And that of
course, has been an issue that's been raised in a
nunber of cases and it's been rejected. And | woul d
al so note that the policy has an exclusion for |oss
of use, for pure loss of use w thout physical |oss
of damage. And | can point Your Honor to that.

It's in both policies, "The follow ng excl usions
apply unless specifically stated el sewhere in the
policy. This policy excludes |oss of market or |oss
of use." And this really underscores because it
really brings you back to what the Sixth Crcuit
called the North Star -- physical |oss or damage.

In other words, if you can't use your property, but
It'"s not otherwse, it's not -- it hasn't otherw se
suffered physical |oss or danmage there's not going
to be coverage. Now, yes when they were --

JUDGE SHELLEY: You would agree that there's a
| oss of use provision in the policy?

MR SILVERBERG No. | would -- is that
gquestion to nme, Your Honor?

JUDGE SHELLEY: No. To Attorney Hurst.

MR SILVERBERG Ch, okay.

MR. HURST: Yes, Your Honor. The coverages for
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| oss of physical |oss of/or damage. And | -- what |
was saying before is there's no | oss of use
exclusion that's been cited by the defendant. It's

been argued by them

MR. SILVERBERG It's in the -- it's in the
policy -- is only the policy is in this action. But
if I could -- if | got just further respond in the

courts and the cases have dealt with this.

JUDGE SHELLEY: |'msorry. W have a
di sagreenent here that | need to reconcile. You're
saying there's no |l oss of use provision in the
policy -- exclusion in the policy?

MR. HURST: |[|'msaying they didn't argue it,
Your Honor .

JUDGE SHELLEY: On.

MR. HURST: There is a | oss of use exclusion
and it wasn't argued. And the | oss of use excl usion
Is not intended for a situation like this. And if
you give ne a nonent, |'d like to find that
exclusion and then I can intelligently discuss it.

JUDGE SHELLEY: Well, then you're correcting
your statenment. There is a |loss of use exclusion in
t he policy.

MR. HURST: Yes. None that they've been --

none of they've argued and none that is applicable.
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It's not applicable. So they have an excl usi on.
And it says loss of market or loss of use. It's a
del ayed type of exclusion. |It's so loss of use in
this context is used too generally, it's again, just
i ke the m croorgani smexclusion -- any other
subst ance, | oss of use, loss of market in that
context. So it's a consequential thing. It -- if
that were -- if that exclusion, Your Honor, were to
be given broad use, it would vitiate all the
coverage under a business interruption policy.
Because how el se do you have business interruption,
actual | oss of revenue unless it's because the hotel
itself can't be used? So |oss of use would -- is
way too broad and it would vitiate the coverage
provisions on the policy if that were given brought
effect and is to be narrowy interpreted under
I1linois law. That's all | was sayi ng, Your Honor.
That it was not even argued by the defendant.

JUDGE SHELLEY: That's a little different,
Counsel .

MR, HURST: Yeah.

JUDGE SHELLEY: So there's a |oss of use
excl usi on.

MR. SILVERBERG Yeah. And | would just --

JUDGE SHELLEY: Conti nue.
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MR. S| LVERBERG -- yes, Your Honor. For
reference, |I'll give you the Bates nunber too and

it's in both policies. This would be the policy for
2019 to 2020. It's on page ZAI CCF 000292, it's
exclusion 5A Sub 3. Furthernore, the exclusion

real ly underscores the point that w thout physical

| oss or danmage, the North Star, the nere | oss of use
Is not enough. And it -- so it really underscores
what the point of this policy is. Everything arises
out of physical |oss or damage. And it is our
position that in Illinois and really across the
board, it is physical |oss of damage. The presence
of COVID does not constitute physical |oss or
damage. Now, if | could just -- and | will be brief
because | don't want to injure or cause -- injure
your court reporter, Your Honor. Counsel started
of f by tal king about the I SO virus exclusion and it
wasn't included. Well, that issue was dealt with and
rejected in Cook County and Bl ack Rock, Station Two,
this Defaney (phonetic) case. It was also dealt
with and rejected in Illinois federal courts, Bend
Hotel, L and J Max and Stoney Point -- Sandy Poi nt
rather. You know, again, and this al so underscores
acquai nted. There's nothing new or remarkabl e about

Plaintiff's conplaint here. There's nothing new that
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merits this conplaint surviving in the face of this

motion. Now, | would --
JUDGE SHELLEY: Thank you so nmuch, Counsel. |'m
going to interrupt you. Attorney Hurst, | believe

that the business interruption, extra expense,
contingent tinme, and interruption by civil and
mlitary approval authority requires physical |oss.
The question is whether or not you've adequately

pl ead such and whet her or not you coul d plead such
if I would allow you to anend your conplaint? And
that's what |'mgetting at.

MR, HURST: Well, if you -- certainly if, Your
Honor feels that we have not adequately alleged it,
we certainly would avail ourselves of the
opportunity for |eave. W, you know, we feel we
have alleged it, but Your Honor is the decider on
t hat one.

JUDGE SHELLEY: kay. Thank you so nuch for
your presentations. The Court wll make a finding
that | do not believe that you' ve all eged direct
physical loss in the conplaint -- in the anended
conplaint that is before the court. Now, let's
pi vot to whether or not this should be with or
Wi t hout prejudice. Attorney Hurst, | don't know.

You nmust suggest to the Court a set of facts that
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you believe if you put before the Court would
satisfy this plea deal requirenent.

MR, HURST: Well, Your Honor, are you stating
that we didn't expressly state it, or are you saying
that we can't showit?

JUDGE SHELLEY: No. |I'msaying state it. This
Is pleading. This is not -- you don't have to prove

your case, but you have to put forth allegations at

this point.
MR. HURST: Yes, Your Honor. W can --
JUDGE SHELLEY: |'ve heard.

MR. HURST: W can certainly allege --

JUDGE SHELLEY: They don't have to agree with
you, but they -- you can't just nake concl usory
statements that there's these articles out there and
you believe these articles stand for a proposition.
You have to tell ne what happened to the property.
Now, you say that the property was w ped down or
sanitized, | nean, | don't believe that's physical
damage to the property.

MR. HURST: Ckay. Your Honor, yes, we can
allege that. There were entire neasures that were
taken by Cadillac Funding Hotel to mtigate the
physi cal | oss or damage to the property. And

simlar to the renediation that's done for asbestos.
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So yes, we can allege that.

JUDGE SHELLEY: Well, | think that's what you
need to plea. Wat was the renedi ation that was
taken by your client? Because right nowit's -- |
don't see it in the anended conplaint. The notion
to dism ss under 2615 will be granted. As to those
particular provisions as to the m croorgani snf? |
agree wwth you on that one, Plaintiff. | don't
believe that there's an exclusion that's applicable
as contained within this definition of
m croorganisns. | think that at nost is a question
of a battle of the experts whether or not a virus is
a living entity or mcroorganismis a living entity.
| don't know. You know, | just went to | aw school
so | can't answer that question, but | think that's
for later on, but you can't -- you have to get
t hrough over this threshold. | nean, you don't even
give into those little fine details unless you get
past this threshold and you haven't done so. Now,
as to the cancell ation of bookings, my concern is
that there is an affidavit attached and | think that
|"ve lost that affidavit. The affidavit does state
in a conclusory fashion, Counsel, that there was
this policy anount that was paid -- there are

docunments attached to the affidavit. | nade a
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cursory review of those docunents. They're not

sel f-explanatory. It's not like it's a copy of a
check show ng the paynent to the plaintiff. They're
a conbi nation of, | guess, sone type of internal
processes, but the affidavit doesn't address those
assets -- those docunents. So it's dif -- | nust
agree wwth Plaintiff on that one also, that | don't
t hi nk you' ve nmet your burden of persuasion and

whet her or not you' ve net your burden of persuasion
deci des whether or not M. Attorney Hurst was
required to file a counter- affidavit. You know, |
think the affidavit is deficient. And when |

considered the affidavit on its face and with the

excerpts fromthe deposition, | cannot find that
that was an exception to the business -- exception
to hearsay under the business records rule. | can't
findit.

MR. SILVERBERG  Your Honor, just for the
record. Your Honor's ruling -- so |I'm not
respondi ng beyond that and |I'mrespecting you on
this ruling. | do have responses, but | wll --

JUDGE SHELLEY: So in other words, under the
2619 and 1'll give you an opportunity because |I'm
going to deny your 2619 request as to the

cancel l ation of booking. But if there's sonething
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that you want to highlight, you may.

MR. SILVERBERG  Are you saying right now, Your
Honor ?

JUDGE SHELLEY: Yes, Attorney Silverberg.

MR SILVERBERG Yeah. Sure. So, you know,
just to be clear and again, | -- you know, |
recogni ze what Your Honor has said and concl usi ons,
Your Honor, have reached. It is, you know, | would
say it is unfortunately a conplicated situation.

But there is no question, there's no doubt, and we
don't believe counsel has raised any legitimte
issue that the $5 million is exhausted. Zurich is

not playing ganes, in saying that it paid this noney

and it didn't. If I could just take 30 seconds to
explain what -- this is a massive program This is
as we've all, you know, acknow edged both si des.

This is a policy issued to Marriott International.
It insures | think six to 700 properties around the
world. This plaintiff is one of those franchi ses,
one of those insureds. So and again, I'mgoing to
get intoalittle bit of the business of insurance
here and how it works. So when you're insuring a
property under a master policy and that's what this
policy is, in a foreign country, there's a | ocal

policy. You know whether or not Plaintiff's counsel
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understands that and I'mnot trying to be -- |I'm not
trying to be obnoxious in saying that that's why
when he says it's a different policy, it's not even
Zurich -- this was Zurich's noney that was paid out.
This sublimt was exhausted. There's no question
about that. And as | think | said at the start, the
person who we presented, and was -- he was a
corporate designee, Zurich, and its counsel did what
It needed to do to educate himso that he was able
to answer the questions and testify about the
exhaustion of the $5 mllion. This was the adjuster
on this claim He was the appropriate person to be
deposed, and he was educated, and the records do
establish -- and | -- when | say | regret, | wsh |
could just send a copy of a check, but it just
doesn't work that way with the programli ke this.
The $5 million was exhausted there's no -- there's
just no question about that.

JUDGE SHELLEY: And | don't question your
bel i ef .

MR. SILVERBERG | understand that Your Honor.

JUDGE SHELLEY: | do understand that | can't
base ny decision on your belief, it has to be based
on what's they --

MR SILVERBERG | understand and respect that,
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Your Honor. |If | could just now go back to the -- |
guess the -- what | would call the lion's share of

the notion, which is the 6.5 notion to dism ss the
ot her counts. It's our position that anmendnent
woul d be futile here. You know, there's no nmagic
word to be stated. And it does go back to where
started. That the lawin Illinois and the [ aw and
el sewhere really, really pretty nmuch across the
board. And we understand that there was sone
outlier decision, so but they're very few and really
hardly anything in Illinois and nothing in Cook
County. That there's no magic word that they can
say that we suffer physical |oss or danage because
the presence, because ultinmately what their claimis
Is the presence of COVID. |If they could prove it,
the presence of COVID at their hotel constitutes
physi cal |oss or damage. And our point is, as a
matter of law, it is not under Illinois law. So
there's no anending to be done. And frankly, you
know, you read the conplaint wwth all the footnotes
and with all the records sites that talk about harm
to people and all of that, they took their shot at
that. So we woul d suggest that the notion to

di sm ss on that aspect be with prejudice. And so

we're not back here again, really naking the sane
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argunent s.

JUDGE SHELLEY: Thank you so nuch.

MR. HURST: Your Honor, can | quickly address?

JUDGE SHELLEY: Very short. It's --

MR. HURST: Yeah. | understand that Your Honor
I's denying a notion on the cancellation of bookings.
| just wanted to add because M. Silverberg
continued on with the explanation. This is per
occurrence coverage under this policy, that's a
separate occurrence. There should never be any
paynent that woul d exhaust our --

JUDGE SHELLEY: It's not necessary for you to
argue that the cancellation of booking let's not --
l et's nove on.

MR, HURST: Ckay. Thank you, Your Honor.

JUDGE SHELLEY: M concern i s whether or not |
shoul d all ow you to anend.

MR, HURST: The only thing I would tell Your
Honor is that your initial inclination at the outset
of the discussion by M. Silverberg, we concur that
this is going to require a factually devel oped
record and we can show we've alleged it's
statistical nodeling and we've all eged that there
was physi cal damage that can be shown through

experts testifying about these fomtes on property.
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Utinmately, the case is going to be decided, we all
know by the Illinois Suprenme Court. Is it like
asbestos? Is it not |ike asbestos? Is it all the
mat eri al di nension? W understand that and we know
that there are courts that cone down on both sides
of the ledger on this issue. W feel that this is
the right decision and ultimately, the Illinois
Suprenme Court is going to say this is another
material dinmension and it's very simlar as |

poi nted out, to be |ike asbestos.

JUDCGE SHELLEY: And that's why |I'm concerned
about allow ng you to nake your record, but | don't
know what el se you can give the Court on this issue.
| -- and unfortunately, sone of ny -- sonme of your
col | eagues believe that a |longer pleading is the
answer. A longer pleading is in the -- isn't the
answer, it's the allegations. And that can be done
sonetinmes in two or three pages.

MR. HURST: Your Honor, one of ny coll eagues
texted nme and said | ook at page -- paragraph 24 of
the conplaint. So that's what | would reference the
court to. | don't have it in front of me, but.

JUDGE SHELLEY: | have it here. Paragraph 24
makes references to the WHO, the Wirld Health

Organi zati on.
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MR, SILVERBERG |I'm happy to respond to that
i f and when Your Honor is ready.

JUDGE SHELLEY: Ckay. Five nore m nutes, Madam
Court Reporter, then we'll get through this call.

MR, SILVERBERG And if it's five nore m nutes,
it won't be on ne | wll only take about 20 seconds.
So the WHO article, Linkedln footnote 32 paragraph
30 -- 24 reconmmends cl eani ng and di sinfection. |
mean this is our point, and this is the point. And
that's why we say the anendnent is futile. And, you
know, and that's sonething that | just read, Your
Honor, it was on page 4 of the reply brief.

Anmendi ng the conplaint and making it | onger and
having nore links to articles does not change the
law. And, you know, what has been the overwhel m ng
finding of the courts that the presence of COVID,
assum ng that COVID was present, does not constitute
physi cal | oss or damage on the property - - to the
properti es.

JUDGE SHELLEY: Thank you so nuch. The Court
Is prepared to rule. It will be dismssed with
prejudice. The only thing | can say to Plaintiff,
you can always -- and |'mnot inviting this because
it, you know, notions for reconsideration should

only be filed if there's a legal basis, a change in
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the law, or a fact that was not known at the tine
that the original matter was brought to the Court's
attention. But if you feel so conpelled and you

t hi nk you have sone allegations, then I'Il 100k
forward to it, but at this tinme, I wll not give you
a lead to anend as to those issues. That still

| eaves us with cancellation of booking.

MR. HURST: Understood, Your Honor.

JUDCGE SHELLEY: 26.9 will be denied as to that
one.

MR. ROOF: Your Honor, this is Brian Roof, |
got cut out for a bit. Have you ruled on whet her
the cancell ation of bookings in the 2020 policy is
not valid as well as the virus exclusion because
they didn't conmply with Illinois law? | just didn't
know if you ruled on that or not. | -- like |I said
| | ost connection twi ce now, and so | did not.

JUDGE SHELLEY: kay. On the proper notice
I ssue, no, | have not ruled on that issue.

MR. GROSSBART: Your Honor, John Grossbart, the

deni al on the cancellation of bookings to 2-619, |

take it is without prejudice too. |If they replead,
we'll address it appropriately at that tine.
JUDGE SHELLEY: I'msorry, | didn't understand,

Attorney G ossbart.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o o B~ W DN PP

N DD D N NDMNDN P P P PP PP PR R
a b W N B O © 0 N OO0 O M WO N B O

ORAL ARGUMENT October 01, 2021

CADILLAC FUNDING vs ZURICH AMERICAN INS. 74

MR. GROSSBART: Your denial of the 2-619 notion
regardi ng cancell ation of bookings. If it is -- if
the plaintiffs choose to re-plead. | understood
your denial to be based on the sufficiency of the
affidavit, which | eaves open the prospect of -- that
we'll address it with an affidavit that we think
nore clearly neets what, Your Honor found
I nsufficient here.

JUDGE SHELLEY: So you're saying the 2-619
shoul d be deni ed w t hout prejudice?

MR GROSSBART: If it's going to be denied, it
shoul d be deni ed w thout prejudice, yes.

JUDGE SHELLEY: | agree because there was a

deficiency that | based ny ruling on the | ack of

support --
MR, GROSSBART: Thank you.
JUDGE SHELLEY: -- | will give that w thout
prej udi ce.
MR. SILVERBERG  Thank you, Your Honor.
JUDGE SHELLEY: | still haven't addressed

Attorney Roof's concern regarding the notice. And

"Il be perfectly honest, | becane distracted as to
all of the other issues. That is in ny notes here.
That woul d increase the -- and your concern,

Attorney Roof, is that it would increase the
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possi bl e coverage to $10 mllion?

MR. ROOF: Yes. You know, Your Honor and
again, go back to what John said just briefly.
II'linois |law applies. They admtted it in their
oral argunent that it applies. They admtted it in
their briefs. Their notion to dismss said there is
no choice | aw i ssue, so they never addressed it. In
the briefing opposition, we put a footnote that
anal yzed choice of law. They never contested that
footnote. They -- as John said, they want to cherry
pi ck which | aw applies for their benefit. If it --
II'linois |aw applies for physical |oss and damage in
the interpretation of that part of the policy. Then
II'linois |law applies for the entire policy. It
can't pick and choose. Just because Marriott is in
Maryl and, doesn't nake Maryland | aw apply to the
notice requirenent. And they didn't conply with it.
W said they didn't conply with it. They offered no
facts. They couldn't because it's a notion to
di sm ss. But they have offered no facts. They can
offer any facts that they conplied with the 90-day
notice and if they don't conply with the 90-day
notice, it reverts back to the prior policy which
has a cancell ati on of bookings. So we clearly plead

it. It was msleading to say that we didn't put it
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in the conplaint. And it is clearly in the
conplaint and so we're entitled to have that
cancel l ati on of bookings in the 2020 policy, in the
virus exclusion stricken.

MR. SILVERBERG  Your Honor, may | respond?

JUDGE SHELLEY: Well, first of all, this is
Defendant's notion to dism ss. You' re asking for
affirmative relief right now | don't think it's
properly before the Court.

MR. SILVERBERG Okay. |I'm-- okay. Sorry.

JUDCGE SHELLEY: Just for a second, Attorney
Silverberg, I wanted to nake sure | understood
Attorney Roof correctly.

MR. ROOF: They are saying that there's no
cancel | ati on of bookings policy and the virus
exclusion applies to the 2020 policy and therefore
it's excluded and we don't have coverage under
cancel l ati on of bookings and we don't have
cancel | ati on because of the virus exclusion and our
point is that we do because they didn't conply with
IIlinois law. That's their notion to dismss. W
al | eged that --

JUDCGE SHELLEY: It's been deni ed under 2-619.
So | can't award you affirmative relief if you want

nme to make if | understand, you want ne to nmake a
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pronouncenent -- affirmative pronouncenent at this
point. That's -- you don't have a correspondi ng
notion or any -- before the Court, if --

MR ROOF: | guess then | would -- | nean, |
asking for the guidance so we still have those

cl ai s pendi ng.

JUDGE SHELLEY: Correct.

MR, ROOF: Ckay. That's all | wanted to know
Is we still have those cancell ation of bookings
pendi ng on the 2020 policy.

JUDGE SHELLEY: And it woul d be inappropriate
for me to now nake a pronouncenent on it now that |

denied 2619. Let's see how it devel ops. WMaybe it

wi Il come back before the Court in sone type of nop-
up notion. |If this case proceeds, notion in |imne,
or its notion for sunmary judgnent, | don't know.

MR. ROOF: Okay. Thank you for that
clarification.

JUDGE SHELLEY: kay. Thank you, attorneys, so
much. So the question is, counsel, | guess the ball
Is actually in Defendant's court right now, but the
cancel l ati on of booking being the only matter that
really had survived today -- it was granted w t hout
prejudice. Now, Attorney Roof, this may be where

you get your opportunity to raise this issue again.
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Attorney Grossbart was pretty persistent about it'd
be without pres -- prejudice. | don't knowif he's
seeking to refile the notion or supplenent it with
an affidavit.

MR, GROSSBART: Your Honor, | think we wll

wait to see if the conplaint is not -- if the
conplaint is refiled. Now, basically, want -- one
count on cancellation of bookings. W'Il|l respond to

that either with an answer or another 2-619 notion
with a new and i nproved affidavit because (bjective
truth, we -- is that there's exhaustion and if we
need a better affidavit to do that, we will do that.
And if there's a pleading that there's two sub
limts of $5 million each, which for the reasons
said they conplete that, and we'll deal with that.
We exhausted for 5 mllion. And if they say there's
another 5 mlIlion coverage and anot her policy here,
| don't think that's right based on their argunents,
but we'll answer it wth a notion or an actual
answer. We'll just wait and see what they plead.

MR. ROOF: Your Honor, | don't think we have to
re-plead. W pled the cancellation of bookings
under both policies. And we said that the virus
excl usi on does not apply. W said it in the

conplaint. And I don't think we need to replead the
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JUDGE SHELLEY: For your --

MR. ROOF:. -- cancellation of bookings.

JUDGE SHELLEY: Attorneys, you wll not speak
to each other directly --

MR GROSSBART: | -- ny apol ogi es.

JUDGE SHELLEY: -- | understand your position
Attorney G ossbart, but | understand Attorney Roof's
position also. These are strategic concerns of
litigants that | see every day. So attorney -- if
Attorney Roof wants to stand on his pleading as he
is, | think he should take the opportunity to clean
it up, but I"'mnot going to force you to do it. |
wi |l conpel the defendant to answer. But the
problemis, is there's irrelevant allegations in the
conplaint right now So | would have to go through
it and I would have to strike certain allegations is
to tell the defendant to only answered these
al | egations because they pertain to the cancell ation
Issue. And as | say that that out |oud, |I'm not
willing to take on that task. So an anendnent woul d
be the appropriate thing to do.

MR, ROOF: Ckay. Your Honor.

MR. HURST: Are you granting a notion for |eave

or without a notion are you granting |eave at this
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time to anend the conpl aint?

JUDGE SHELLEY: Yes. On, yes.

MR. HURST: Al right.

JUDGE SHELLEY: As to the cancellation, yes.

MR, HURST: Thank you.

JUDGE SHELLEY: Gkay. How nmuch tine wll you
need?

MR. HURST: 14 days.

JUDGE SHELLEY: |s that enough tine, Counsel?
And again, | do not subscribe to the school of
t hought that |onger neans better.

MR. HURST: Yeah. Well, we'll certainly take
30. W could, you know, we can do it sooner if
we're able to.

JUDGE SHELLEY: 30 days. How nuch tinme do you
want to respond?

MR. SILVERBERG  Your Honor, we'd like -- 30
days probably makes sense.

JUDGE SHELLEY: 30 days, no problem Do |
still have ny case coordinator on the |ine? Yes.
Ms. Marinakis (phonetic), give us a status date 60
days out. Let's see if she's still there. Ms.

Mari naki s? Attorney Robbin, do you knowif Ms.
Marinakis is still with us? No. She is not. kay.

Can you give ne a date 60 days out?
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MR. ROBBIN. Yes, Your Honor. 60 days out, we
happen to have one of our first jury trials. Do you
want themto appear that week?

JUDGE SHELLEY: We'Il just be a status on the
pleading if they filed the notion to dismss. |'Il
| ook at that instead of briefing schedule.

MR, ROBBIN. Ckay. Your Honor, | think 9:00,
on Decenber the first is best. That's a Wdnesday.
JUDCGE SHELLEY: kay. Does that work for

everyone? It will be virtual. W wll continue
Wi th our case managenents virtually until you are --
until you are advi sed ot herw se.

MR. HURST: Yes, Your Honor. That works.

JUDGE SHELLEY: Ckay.

MR, GROSSBART: One last thing, if I mght,
woul d you like us to prepare an order as the
cor porate?

JUDGE SHELLEY: No. | would like for you to
make the first draft send it to you.

MR. GROSSBART: That's what | nean.

JUDCGE SHELLEY: Yes. Send it to ne in a Wrd
format, of course, I'I|l tweak it once | receive it.

MR, GROSSBART: O course, and | wll draft it,
will confer wwth Plaintiff's counsel and then

hopeful |y get sonething at |east that are collective
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Ben's were okay wth.

JUDGE SHELLEY: Yes. That you appeared before

nme today. |'msure you'll agree with that.

MR, GROSSBART: No. |[|'ve got the -- |'ve got
that part down. After 40 years, |'ve sort of got
t hat one.

JUDGE SHELLEY: Okay. Gkay. Attorneys, thank
you so much. Thank you, the ones that were silent.
Very interesting. And I hope you understand where |
was comng from | think that it nmerits a close
attention and listening to. |'mold enough to
remenber the devel opnent of the asbestos cases.

And, yes, Attorney G ossbart, |'ve been around a
while too and |I renenber how t hey were handl ed
initially. You know, the | aw, bends and noves
according to the social necessities. So let's see.
Ri ght now, | think there's been really nothing to
support your position, Attorney Hurst. Ckay.

MR, HURST: Thank you for your tinme, Your
Honor .

MR. ROOF: Thank you, Your Honor.

MR. SILVERBERG  Thank you, Your Honor.

MR. GROSSBART: Thank you.

COURT REPORTER  And before everyone | eaves, |

wasn't able to get people's information. So if you
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don't mnd just putting in the chat box, if you can,
your e-mail and firm

MR, GROSSBART: You know, you know, C ayton,
woul d you m nd doi ng that for everybody on our side
wth e-nail so we're not bonbarding --

MR. FAITS: Yeah. | have that information I
can pass it on, yes.

MR. SILVERBERG And, d ayton, would you give
them ny information too.

MR FAITS: Yes. Yes.

MR. SILVERBERG Thank you so nuch.

MR. FAITS: Thank you, Counsel.

COURT REPORTER: Judge, did you happen to have
a good e-mail fromfor you?

JUDGE SHELLEY: Yes. My case -- ny law clerk
wll put ny e-mail address.

COURT REPORTER: Ckay. And we didn't -- anyone
want to order the transcript today?

MR. HURST: Not at this tine.

MR, GROSSBART: Phil, do you want a copy?

MR. SILVERBERG Yeah. | think we ought to
order it.

MR, GROSSBART: We'll order a copy.

M5. CLAIR  Yeah, we'll want one.

COURT REPORTER: Ckay. It just -- electronic?
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MR. GROSSBART: Sure.
MR SILVERBERG Sure. Thank you.
MR. ROOF: Yeah. W'II| order one too, please.

COURT REPORTER |'msorry. W0 was that?
m ssed it.

MR, ROOF: That's Brian Roof. | think we want
one, too.

JUDGE SHELLEY: So that's Plaintiff and
Def endant .

COURT REPORTER:  Ckay.

MR. ROCF: Yeah. Just so we're clear on what
we needed to do.

COURT REPORTER Al right. Thank you.

JUDCGE SHELLEY: And Madam Court Reporter, you
have all of the --

MR, GROSSBART: Thank you.

JUDGE SHELLEY:

COURT REPORTER  Yep. Thank you.

JUDGE SHELLEY: Good. Thank you for working

- information?

|late on a Friday. W appreciate it.
MR. ROOF: Thank you everybody.
COURT REPORTER: Thank you.
MR. SILVERBERG  Thank you, Your Honor.
COURT REPORTER  You-all have a great day.
MR, GROSSBART: Thank you, Your Honor.
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(Oral argunent concluded at 4:54 p.m)
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CERTI FI CATI ON

|, ARIA EDWARDS, a Shorthand Reporter and
notary public, do hereby certify:

That ORAL ARGUMENT, the w tness whose
exam nation is hereinbefore set forth, was first duly
sworn in by me and that this transcript of said
testimony is a true record of the testinmony given by
said wtness.

| further certify that | amnot related to
any of the parties to this action by blood or marriage,
and that | amin no way interested in the outcone of

this matter.

I N WTNESS WHERECF, | have hereunto set ny
hand this 8TH DAY OF OCTOBER, 2021

Aun fosds

ARI A EDWARDS
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