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L - Eederal ition Reeulat
44.000 Scope of part.

(a) This part prescribes policies and procedures for consent to subcontracts or advance
notification of subcontracts, and for reviews-evaluation; and approval of contractors' purchasing
systems.

(b) The consent and advance notification requirements of subpart 44.2 aredo not applieableapply

to prime contracts for commercial supphiesproducts or commercial services-acquired-pursuant-to

B e
44101001 Definitions.
As used in this part-—

Contractor means the total contractor organization or a separate entity of it, such as an affiliate,
division, or plant, that performs its own purchasing.

Contractor purchasing system review (CPSR) means the complete evaluatienassessment of a
contractor's purchasing of material and services, subcontracting, and subcontract management

from developmentefdeveloping the requirement through eempletion-efcompleting subcontract
performance.

Subcontract means any contract as defined in subpart 2.1 entered into by a subcontractor to
furnish supplies or services for performance of a prime contract or a subcontract. It includes but
is not limited to purchase orders, and changes and modifications to purchase orders.



Subcontractor means any supplier, distributor, vendor, or firm that furnishes supplies or services
to or for a prime contractor or another subcontractor.

Subpart 44.1 - [Reserved]

Subpart 44.2 - Evaluation and award

44.201 Consent to subcontracts

44201-Ceonsent-and-advaneenetifteation and requirements for advance notice.

44.201-1 Consent requirements.

(a) If the contractor has an approved purchasing system, consent is required for subcontracts

specifically identified by the contracting officer in the-subeontraets-elauseparagraph (d) of the

eontraet—52 244-2, Subcontracts The contractrng officer may requlre consent to subcontract #-the
Ro A : to protect the

Governmentadequateky because of the subcontract type, complex1ty, or value, or because the

subcontract needs spe01a1 survelllance —"Pheseean—b%subeontraets—fer—eﬂt}eal—systems—

(b) If the contractor does not have an approved purchasmg system, consent to subcontract is
requrred for ;

pﬂeeeomraes—tha%@eeeeéth%snnphﬁed—aeqmﬁﬁo&ﬂ%eshold—fo%certarn subcontracts

identified in paragraph (c) of 52.244-2. Subcontracts.

44.201-2 Advance notification requirements.
Under cost-reimbursement contracts, the contractor is required by statute to notify the
contracting officer as follows:



(a) For the Department of Defense, the Coast Guard, and the National Aeronautics and Space
Administration, unless the contractor maintains an approved purchasing system, 10 U.S.C.
3322(c) requires notification before the award of any cost-plus-fixed-fee subcontract, or any
fixed-price subcontract that exceeds the greater of the simplified acquisition threshold or 5
percent of the total estimated cost of the contract.

(b) For civilian agencies other than the Coast Guard and the National Aeronautics and Space
Administration, even if the contractor has an approved purchasing system, 41 U.S.C. 3905
requires notification before the award of any cost-plus-fixed-fee subcontract, or any fixed-price
subcontract that exceeds either the simplified acquisition threshold or 5 percent of the total
estimated cost of the contract.

44.202201-3 Contracting officer's evaluationresponsibilities.
44.202-1 Responsibitities.

(a) The eegm—zaﬂ—admm-rs&a%w&contractlng officer GAGQ}—}Hesponmble for consent te

by The-contracting-officer responsible-forconsentshall) must review the contractor's notification

(i.e., request to subcontract) and supporting data to ensure that the proposed subcontract is
appropriate for the risks involved and consistent with current policy and sound business
judgment.

Ga}ih%eeﬂ{%aemag—eﬁﬁeeﬂespm%ﬁbl%fe%sen%m%{—a%ﬂn%m—(b) Careful and thorough
review and consideration of the request and-supperting-data-and-consider-the-folowing:

H-Js-the-deeision-to subcontract




necessary when——

(1) The-prime contractor's purchasing system or performance is inadequate;

(2) Close working relationships or ownership aftiliations between the primecontactor and
subcontractor may preclude free competition or result in higher prices;

(3) Subcontracts are proposed for award on a ren—eempetitivenoncompetitive basis, at prices that
appear to be unreasonable, or at higher prices-higher than those offered to the Government in
comparable circumstances; or

(4) Subcontracts are proposed on a cost-reimbursement, time-and-materials, or labor-hour basis.



(c) If the advance notification or consent requirements were satisfied for certain subcontracts
evaluated during negotiations, the contracting officer must identify those subcontracts in
paragraph (j) of the clause at 52.244-2.

44.203201-4 Consent limitations.

(a) The contracting officer's consent to a subcontract or approval of the contractor's purchasing
system does not constitute a determination of the acceptability of the subcontract terms or price,
or of the allowability of costs, unless the consent or approval specifies otherwise.

(b) Contracting officers shallmust not consent to——

(1) Cost-reimbursement subcontracts if the fee exceeds the fee limitations efin part 15-404-
He)Dths:

(2) Subcontracts providing for payment on a cost-plus-a-percentage-of-cost basis;
(3) Subcontracts obligating the contracting officer to deal directly with the subcontractor; or

(4) Subcontracts that make the results of arbitration, judicial determination, or voluntary
settlement between the prime contractor and subcontractor binding on the Government;-e+.

44.204201-5 Contract clauses.
a1 The-contractingofficershall(a)(1) Insert the clause at 52.244-2, Subcontracts, in

solicitations and contracts when contemplating——
(1) A cost-reimbursement contract;

(11) A labor-hour, time-and-materials, or letter contract that exceeds the simplified acquisition
threshold; or

(ii1) A fixed-price contract that exceeds the simplified acquisition threshold under which unpriced
contract actions (including unpriced modifications or unpriced delivery orders) are anticipated:.



(2) If a cost-reimbursement contract is eentemplatedplanned, for civilian agencies other than the
Coast Guard and the National Aeronautics and Space Administration, the-centracting-officershall
use the clause with its Alternate I.

(3) Use of this clause is not required in——
(1) Fixed-price architect-engineer contracts; or

(i1) Contracts for mortuary services, refuse services, or shipment and storage of personal
property, when an agency-prescribed clause on approval of subcontractors' facilities is required.

(b) The contracting officer may insert the clause at 52.244-4, Subcontractors and Outside
Associates and Consultants (Architect-Engineer Services), in architect-engineer contracts.

(e)Fhe-contracting-officershall;(c) When contracting by negotiation, insert the clause at 52.244-

5, Competition in Subcontracting, in solicitations and contracts when the contract amount is
expected to exceed the simplified acquisition threshold, unless——

(1) A firm-fixed-price contract, awarded on the basis of adequate price competition or whose
prices are set by law or regulation, is eentemplatedplanned; or

(2) A time-and-materials, labor-hour, or architect-engineer contract is eentemplatedplanned.

Subpart 44.3 - Postaward

44.301 Contractors' purchasing systems reviews.

44.301-1 Objective.

The objective of a contractor purchasing system review (CPSR) is to evaluateassess the
efficiency and effectiveness with which the contractor spends Government funds and complies
with Government policy when subcontracting. The review provides the administrative

contracting-otficer{ACO)-abasis for granting, withholding, or withdrawing approval of the
contractor's purchasing system.

44.202301-2 Requirements.

(a) The responsible contracting officer (see part 42 regarding delegation) must determine if a
CPSR is needed based on factors such as the past performance of the contractor, and the volume,
complexity and dollar value of subcontracts.




(b)-Onee-aninitial-If a determination has-beenis made under paragraph (a) efthis-seetionto
conduct a CPSR, at least every three years the A€O-shalcontracting ofﬁcer must determine




@) The ACO-shall- maintain-a-sufficienttevel ef survetlanee(c) The contracting officer must

monitor a contract to ensure that the contractor is effectively managing its purchasing program.

(bd) Surveillance shallmust be accomplished in accordance with a plan developed by the
ACOcontracting officer with the assistance of subcontracting, audit, pricing, technical, or other
specialists as necessary The plan should cover pertlnent phases of a contractor's purchasing
system r)-and pertinent operations

that affect the contractor ] purchas1ng and subcontractlng—"Ph%pl-&n—sheiﬂd—aﬂlse—pfewd%fef

44.305301-3 Responsibilities for granting, withholding; or withdrawing approval.

14305 1 F bilities.
The eegnizantACOcontracting officer is responsible for granting, withholding, or withdrawing
approval of a contractor's purchasing system-—+Fhe ACO-shal-, and must—

(a) Approve a purchasing system only after determining that the contractor's purchasing policies

and practices are efficient and previde-adequateprotection-ofadequately protect the

Government's interests; and

(b) Promptly notify the contractor in writing eftheafter granting, withholding, or withdrawal
efwithdrawing approval.

443052 Netifieation301-4 Notice.
(a) The netifieationnotice granting purchasing system approval shalmust include—

(1) Identification of the plant or plants covered by the approval;
(2) The effective date of approval; and
(3) A statement that system approval-—

(1) Applies to all Federal Government contracts at that plant to the extent that cross-servicing
arrangements exist;

(i1) Waives the contractual requirement for advance notification in fixed-price contracts, but not
for cost-reimbursement contracts;



(ii1) Waives the contractual requirement for consent to subcontracts in fixed-price contracts and
for specified subcontracts in cost-reimbursement contracts but not for those subcontracts, if any,
selected for special surveillance and identified in the contract Schedule; and

(iv) May be withdrawn at any time at the ACO'scontracting officer's discretion.

(b) In exeeptionalcertain circumstances, the contracting officer may require consent tefor certain
subcontracts or classes of subcontracts may-be-reguired-even though the contractor's purchasing
system has-beenis approved. The system approval notification shalmust identify the class or

classes of subcontracts requiring consent. Reasonsforselecting-the subeontracts-inclade thefaet
that-a-CPSR-orcontinuing surveillanee-hasrevealed When sufficient weaknesses in a particular
area of subcontracting te-warrant-special-attention by-the ACO-are identified, requiring consent

to subcontract provides the contracting officer additional visibility. See 52.244-2(d).

44.305-3301-5 Withholding or withdrawing approval.

(a) The ACO-shalcontracting officer must withhold or withdraw approval of a contractor's
purchasing system when there-are-major weaknesses exist or when the contractor is unable to
provide suffietentenough information upon which to make an affirmative determination. The
AEOcontracting officer may withdraw approval at any time based on the-basis-ef-a
determination that there-has-been-a-deterioration-ofthe contractor's purchasing system has

deterlorated or to protect the Government' 1nterest App%e%&l—sh&ﬂ—bw&hheld—er—wﬁhdfawn

(b) When approval efthe-centractor's purchasingsystem-is withheld or withdrawn, the ACO

shalcontracting officer must notify the contractor in writing within 10 days after completing the

n-plantreview-(H-nform-the-econtractormwriting~2). The notice must specify the deficiencies

that must be corrected to qualify the system for approval; and+3) request the contractor to

furnish within 15 days a plan feraccomplishingto correct the neeessaryaetionsdeficiencies. If

the plan is accepted, the ACO-shalcontracting officer must make a follow-up review as soon as
the contractor notifies the ACOcontracting officer that the deficiencies have been corrected.

44306-Diselosure-of(c) The contracting officer must withhold or withdraw approval statas-
Hpeﬁ—reqaes{—when the AGQ—may—mfe%m—a—contractor %ha{—th%p’c&ehasm-g—system—ef—a—pfepesed




Subpart 44.4 - Subcontracts for Commercial Products and Commercial Services

44.400-Seope-of401 Definition.

Subcontract , as used in this subpart, includes a transfer of commercial products or commercial
services between divisions, subsidiaries, or affiliates of a contractor or subcontractor.

reqmred—tea-pplry%e—aﬂ{yLRegulrements
( a) Preference Requlre contractors and subcontractors %h&t—ar%f&mrshmg—eemmerer&l—preé&e@s—

to incorporate
(a)-Contractors-and-subeontractors-at-all- tiers-shall, to the maximum extent practicable:

HBerequired-te-incorperate, commercial products, commercial services, or nondevelopmental
items as components of items deliveredsupplied to the Gevernment—andagency.

2 Netbereguired(b) Flowdown. The clauses listed in the clause at 52.244-6, Subcontracts for
Commercial Products and Commercial Services, flow down to subcontracts for commercial
products and commercial services as indicated in the specific clause. Do not require a contractor
or subcontractor to apply to any of its divisions, subsidiaries, affiliates, subcontractors, or

suppliers that are furnishing commercial products-ercemmeretal servicesany-elauseexeept




not listed in %h%pﬁm%emmaekeﬂly—thea%e}m&ses&den&ﬁed—m—th%e}aﬁs%ﬂ 244-6are
required to be i

(c) Inapplicable laws. A list of laws that do not apply to subcontracts for eemmereial-produets-or

s@a%a%es—appl—te&b%&te—the acqu1s1t10n of commer01a1 products—ané 1nclud1ng commermally

available off-the-shelf items, or commercial services is available at
www.acquisition.gov/inapplicablelaws.

44.403 Contract clause.
Jr“h%eeﬂt-raem&g_eﬁﬁeer—shaﬂ—lnsert the clause at 52.244-6, Subcontracts for Commercial Products

and Commercial Services, in solicitations and contracts-ether-than-these-forcommereial produets
or commercial services,



