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rom setocompensatethePlaintiffsintheeventofacoveted ioss.Defendantsare ON

businessofinsuranceintheStateofLouisiana,andthebasisofthissuitarisesoutofauchconduct.

6.

Venue in this action is proper under La. C.C.P. att. 76.1, as Orleans Parish is the parish in

where the contract at issue was executed and was to be performed.

FACTUAL BACKGROUND

7.

Plaintiffsand Defendantsenteredintoacontractofinsurancewheteby Plaintiffsagreedto

make monetary payments in exchange for Defendants' promise to insure the Plaintiffs for losses,

including but not limited to, business income losses at 1037 Broadway Street, New Orleans

Louisiana ("Insured Pretnises").

8.

The Insured Pmnises are the location of ne Boot Bar and Grill ("Bar") and De Boot

Store ("Store"). The Bar is a popular and profitable, forty-yearald nationally-known tavern

serving food and beverages primarily to college students located hnrnediately adjacent to the

Tulane University campus in New Orleans, Louisiana. The Store is a small convenience store

located on the Insured Premises. Large crowds of college students frequent the Insured prernises

dayandnightthionghoutmostoftheyear.

9.

The Bar has the capacity to hold approximately 500 guests.

10.

½ Insu ed Pmnises are covered under a Commercial All Risk Policy, Certificate No.

NF23588 issued to Plaintiffs by Defendants with various coverages including Bus'mess Income

(arid Extra Expense) coverage, Covered Cause of Loss "Special" with limits of $400,000.00 and

coverageeffectiveApril20,2020,throughApril20,2021.

11.

½ Policy provided properly, business personal property, business income and extra

expense and ordinanceor law coverage.

12.

Plaintiffs faithfully paid policy premiums to Defendants to specifica!]y provide all risk

coveragefortheirbusiness,particularfytheertensionofcoverageintheeventofbusinessclosure

by order ofCivil Authcrity.
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Section 5 DISTRICT COURT
An "All Risk" insurance policy is a policy that covers all risks unless clearly and

specificallyexcluded.DawsonFarms, LLCv. MillsrsMut.AreInr. Co.,794 So.2d949(La.App.

2 Cir. 8/1/01), writ denied, 803 So.2d 34 (La 2001).

14.

The subject Policy issued by Defendants to Plaintiffs provides Business Income and Extra

Expense Coverage under ISO Form CP 00 10 00 as follows:

"We will pay for direct physical or damage to Covered Property at the Premises
described in the Declarations caused by or resulting from any Covered Loss.

Thelessordamagemustbecaused byorresult fromaCovered CauseofLoss,defined in
Tauses ofLoss - Special Form" ISO form CP 10 30 10 00:

"A. Covered Causes ofLoss:
WhenSpecialisshownintheDeclarations,Covered CauseofLossmeansRisksOfDirect
Physical Loss uniess the loss is:
L Excluded in Section B... or
2. Limited in Section C..."

15.

The above Policy language establishes this as an *all risk" Policy providing coverage for

any loss frorn any cause except those1hat are specifically excluded.

16.

ThePolicydoesnotpmvideanyexclusienductolosses,businessorproperty, frornavirus

or global pandemie. Specifically, the Policy does not include the "Virus Exclusion", "Loss Due to

Virus or Bacteria", ISO form CP 01400706. This ISO Form Exclusion has been in existence at

leastsince2006.ItsabsencefromthisPolicyindicatesaclearintenttoincludecoverageforavirus

pandemicsuchastheCOVID-19pandemicthatisthesubjectoftbisClaim.

17.

The Policy only has excluded losses due to biological materials such as mold, pathogens

inconnectionwithterrorismormalicioususe.Theelementaldistinctionbetweenmoldandavims

is that a virus, including COVID-19, requires a living host in order to survive, while mold does

not.

18.

The above policy language therefore provides coverage to Plaintiffs for virus

contaminationorglobalpandemics.
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On infonnation and belief, Defendants have accepted premium payments from Plaintiffs

wi1h no intention of providing coverage due to direct physical loss and/or from a civil authority

shutdown due to a global pandemic virus.

20.

The 2019 - 2020 COVID-19 pandemic had a global impact, with entire countries, states,

andlocalgovernmentscompletelyshuttingdown.Thevirusphysicallyimpactedpublicandprivate

property and physical spaces around the world. The scientific community and those personally

affected by the COVID-19 virus recognize it as a cause of actual physical Ioss and damage.

Defendants' actions denying the reality that the virus causes physical damage and loss constitute

afalseand fraudulentmisrepresentation.

21.

The 2019 - 2020 COVID-19 pandemic was and is exacerbated by the fact that the deadly

virus physically infects and stays on 1he surface of objects or materials, "Fomites" for up to 28

days,particularlyinhumidareasbelow 84degrees.

22.

New Orleans, Louisiana was identified as a "hot-spot" during the early days of the global

COVID-19pandemic.ThepandemicisresponsibleinLouisianaaloneforover938,103confinned

casesand14,827confirmeddeathsasofthisfiling.AsofJuly5,2022,therchavebeen13,710,446

tests completed, 2,796,436 COVID-19 vaccines completed in Louisiana with 60% of the State

population vaccinated. In Louisiana, 94% ofnew reported COVID-19 cases are from community

spread. Indoor businesses drawing Iarge crowds have been identified as primary sources of

infection.

23.

The Insured Premises, with its large crowds of students, was contaminated with COVID.

19, and physically damaged by the presence of the microscopic but real and dangerous COVID.

19 virus on the surfaces of the Insured Property. Contamination of the insured premises by

COVID-19 are a direct physical loss requiring remediation to clean the surfaces of the

establishment.

24.

The Bar has been closed twice by govemmental order, first on March 16, 2020, and then

following a limited and ineffective "re-opening" in May and June, was closed again by
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business. Food and beverage inventory have spoiled and been disposed, employees have been

released, and revenue has been slashed. Customers are prohibited from entering the premises due

to Govemment order.

25.

On July 8, 2020, Defendants' agent issued a "Conected Reservation of Rights" letter to

Plaintiffs, advising that they were investigating coverage for Plaintiffs' claims on behalf of

Defendants.

26.

On or about August 7, 2020, Plaintiffs submitted to Defendants' agent a Notice of Claim,

a prelirninary coverage analysis, and the Insured's msponses to Underwriter's written questions.

On August 8, 2020, Plaintiffs submitted a Supplemenial Notice ofClaim.

27.

OnSeptember2,2020,PlaintiffswrotetoDefendants' agentvoluntarilysubmitting internal

accounting summaries conceming COVID.ielated losses, and requesting a status of the coverage

investigation, whether or not any additional information was needed or necessary, whether or not

Defendantshadmadeafinaldeterminationofcoverage,andifnet,whenafinaldeterm'mationwlll

be forthcoming. Plaintiffs repeated their request that Defendants pmmptly provide the Plaintiffs

with a Proof of less fonn and identify what other information was needed to assist with the

investigation of this claim to enable the Plaintiffs to otherwise comply with the terms and

conditionsofthe Policy.

28.

OnNovember13,2020 Plaintiffswmte to Defendants' agentagainrequestingthestatusof

the coverage investigation, a Proof of Loss form, and whether any additional infonnation was

necessary inordertomakeafinal coveragedetennination.Noresponsewasreceived.

29.

OnDecember 14,2020,Plaintiffssubmittedadditionaldocumentationtheleaseagreement

between the named Insureds, and additional fmancial loss summaries.

30.

On January 19, 2021, Plaintiffs again wrote to Defendants' requesting the status of

Defendants' coverage investigation. No response was received.
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On February 5, 2021, Plaintiffs wrote to Defendants' agent submitting copies ofmonthly

sales tax returns filed with the Louisiana Depm1rnent of Revenue for the years 2019 and 2020,

reflecting that Plaintiffs had sustained $1,308,630 in sales losses arlaing out of the COVID-19

pandemicandresultinggovemmentenforcedclosureof barsandtaverns.

32.

On April 9, 2021, Defendants' agent wrote to Plaintiffs indicating that they had *assumed

handling of the claim file", that "a coverage question existed" and that they were reviewing all

decurnentation, statements, circumstances surrounding this claim."

33.

On June 7, 2021, Defendants' agent wrote to Plaintiffs, saying that Defendants were

"reviewing the file, and reserved the right to deny the cIaim."

34.

On June29,2021,Plaintiffs wrotetoDefendants' agentrequestingalossadvanceof50%

of Policy limits to help mitigate the Plaintiffs' losses. No response was received.

35.

On July6,2021, Defendants' agentwrotetoPlaintiffsonbehalfofDefendantssayingthat

"to date they had not received a coverage detennination from Underwriters" and 7the Insureds]

claimsremainunderæview".

36.

On July 15, 2021, Plaintiffs' counsel wrote to Defendants' agent that the Plaintiffs had

never been interviewed, and that there was no pending declaratory relief action. Defendants were

requested to specifically identify what they were investigating, what was unknown, and what the

Plaintiffs could do to assist in resolutiort

37.

On July 30, 2021, Underwriters' agent wrote to Plaintiffs, denying claim based upon

determination that no coverage existed under Policy.

COUNTI
DECLARA10RY JUDGMENT

38.

PlaintiHs incorporate each of the preceding paragraphs as though fully set forth at this

point.
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Pursuant to La. C.C.P. art. 1871, the Court may declare rights, status and other legal

relationswhetherornotfurtherreliefisorcould beclaimed.

40.

Plaintiffs seek a Declaratory Judgment to determine whether the various closure orders

from the State and local governments trigger the civil authority provision of the Policy issued to

Plaintiffs.

41.

Plaintiffs seek a Declaratory Judgment that the subject COVID-19 clairns and subsequent

govermnental business closures with resulting loss of revenue and related losses are covered by

the subject Policy.

42.

PlaintiffsseekaDeclaratory Judgmentbecausethe"AllRisk"PolicyissuedbyDefendants

to Plaintiffs does not contain an exclusion for a viral pandemic, the Policy provides coverage to

PlaintiffsfortheirlossofbusinessincomeduetophysicallossfromtheCOVID-19contamination

of the insured premises, and that the Policy provides coverage as triggered by the civil authority

shutdowns and business closures.

43.

InarecentdeclaratoryteliefactionwherepreciseiythesamelanguageastheSubjectPolicy

was at issue, the Louisiana Forth Circuit Court of Appeals ruled that an all-risk property policy

withoutthevirusexclusionmayprovidecoverageunderabusiness-incomeforinterruptionlosses

caused by COVID-19shutdownordersandotheroperationalrestrictions. Cafun ContlLLCeral.

v.CertainUnderwritersatLloyd'.s,Londonetal.,No.2021-CA-0343(La.App.4Cir.6fl5/22).

COUNTII
BREACH OF CONTRACT

44.

Plaintiffs incorporate each of the preceding paragraphs as though fully set forth at this

point.

45.

A valid and enforceable contract of insurance existed between Plaintiff and Defendants,

providing"allrisk"coverage fortheInsuredPremises.

7

E-Filed



2022-06224 FILED
B 2022JUL13 P01:43

CIVIL

Section 5 DISTRICT COURT

Plaintiffs' insmed premises were closed pursuant to governmental decree and order as

aforesaid.

47.

Plaintiffs have complied with their obligations pursuant to the Policy, including payment

of all premiums due, giving p ompt notice of the subject claim to Defendants, providing a

description of the facts of the loss, providing accounting statements and ledgers concerning the

subject loss, and providing written and oral answers to questions mquested by Defendants, and

otherwisecooperatingduringtheinvestigationoftheclaim.

48.

Defendants have not complied with their obligations pursuant to the insurance agmement,

specifically,paymentoftheloss.

49.

As a result of Defendants' bmach ofcontract, Plaintiffs suffered damages, including loss

of revenue, loss of inventory, loss of use of contractually owed insurance proceeds, and loss of

goodwill of customers, all in amounts exceeding the jurisdictional minimum of this Court, to be

proven at trial.

COUNTIH
BREACHOFDUTYUNDERLA, R.S.22:1973

50.

Plaintiffs incorporate each of the preceding paragraphs as though fully set forth at this

point.

51.

Pursuant to La. ILS. 22:1973, Defendants owed a duty of good faith and fair dealing to

Plaintiffs.

52.

Defendants breached the aforesaid duty to Plaintiffs by doing the following:

A. By failing to pay the amount of the claim within 60 days of receipt ofsatisfactory

proofofloss,andsuchfailurewasarbitrary,capricious,andwithoutprobablecauseinsofarasthe

Defendantshadnoreasonablebasisfordenyingcoverageandrefusingtopaythe sumsdue under

the Policy; and
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although the Policy did not contain the virus exclusion indicating a clear intent to provide such

coverage under the subject "All Risk" Policy, that the infestation of the insured premises by the

COVID-19virusdidnotconstituteadirectphysicalloss,thateivilauthoritydidnotprohibitaccess

tothePlaintiffs' propertyductodiæctphysical lossordamage,andthatthePlaintiffsclaimswere

excluded by the pollution exclusion, the mold exclusion, and that other inapplicable exclusions.

53.

Insurers failure to make payments under the Policy was arbitrary, capricious and without

probablecause.

54.

In connection with the above-referenced statute, Plaintiffs suffered damages including but

not limited to loss of revenue, loss of inventory, loss of use of contractually owed insurance

proceeds,and lossofgoodwillofcustomers,allinamountsexceedingthejurisdictional minimutn

of this Court, to be proven at trial.

COUNT IV
BREACHOFDUTYUNDERL.A. R.S.22:1892

55.

Plaintiffs incorporate each of the preceding paragraphs as though fully set forth at this

point.

56.

Pursuant to La. R.S. 22:1892 (A)(1), Defendants had a statutory duty to Plaintiffs to pay

theamountofthe insurance losswithin 30daysofreceiptofsatisfactoryproofofloss.

57.

DefendantsreceivedsatisfactoryproofoflossfromPlaintiffsconsistingofwrittenandoral

answerstoquestions,leases,inventoryandemployrnentrecords,andaccountingbooksandrecords

substantiating the Plaintiffs' income loss, on or before January 19, 2021. Defendants have never

indicatedthisinformationwasinaccurate, incomplete,orotherwiseinsufficient.

58.

Pursuant to La. R.S. 22:1892(B), insumrs have a statutory duty owed to Plaintiffs to make

awrittenoffertosettlePlaintiffs'elaimswithin30daysofreceivingsatisfactoryproofofloss.
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In connection with the above-referenced statute, Plaintiffs suffered damages including but

not limited to !oss of revenue, loss of inventory, loss of use of contractually owed insurance

proceeds, and loss ofgoodwill of customers, all in amounts exceeding the jurisdictional minimum

of this Court, to be proven at trial.

WHEREFORE, PIaintiffs pray for relief as follows;

(i) For a judicial declaration and judgment that the subject policy of insurance extends

coverage to Plaintiffs for direct physical loss and from civil authority shutdown due to the global

pandemic COVID-19 virus;

(ii) For trial by jury;

(iii) For general damages for breach of contract in favor of Plaintiffs and against

Defendants;

(iv)Forgeneral, special, andpunitivedamages infavorofPlaintiffs and against Defendants

pursuant to La. R.S. 22:1973;

(v)Forgeneral,special,andpunitivedamagesinfavorofPlaintiffsandagainstDefendants

pursuant to La. R.S. 22:1892;

(vi) For reasonable attorneys fees and costs in favor of Plaintiffs and against Defendants

pursuant to La. R.S. 22:1892(B);

(vii)Forsuchotherreliefasthe Courtdeemsjustandp oper.

Respectfully Submitted:

BRUNO & BRUNO, LLP

Joseph M. Bruno (La. Bar #3604)
Daniel A. Meyer (La. Bar # 33278)
855 Baronne Street
New Orleans, LA, 70113
Tel: (504) S25-1335
jbruno@brunobrunolaw.com
dmeyer@brunobrunolaw.com

AND

Michael T. Whitaker (Ca. Bar #118403)
(PmHacVicePending)
The Whitaker Law Firm
P.O. Box 411 8
Carmel by the Sea, Ca., 93921
michaelwhitaker@whitakerlaw.net
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PLEASE SERVE:

Certain Underwriters at Lloyd's, London, Subscribing to Policy No. NF23588
ThroughtheirregisteredagentforServiceofProcess:
Louisiana Secretary of State
8585 Archives Avenue
Baton Rouge, LA 70809
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