STATE OF MICHIGAN
IN THE 56™ CIRCUIT COURT FOR THE COUNTY OF EATON

LANSING BOARD OF WATER AND LIGHT,a COMPLAINT

municipally owned public utility.
 CaseNo:22- %O CK
Plaintiff, O

\4 Hon.
JNICE | CLAMNINGHAM
AMERICAN ALTERNATIVE INSURANCE,
CORPORATION, a foreign insurance company,
ALLIANZ GLOBAL RISKS US INSURANCE
COMPANY, a foreign insurance company,
LEXINGTON INSURANCE COMPANY, a
foreign insurance company, and LIBERTY
MUTUAL INSURANCE COMPANY, a foreign
insurance company.

Defendants, STATE of iif

ICHIGAN, COUNTY aof Y
E I il
LI Nl
Ted W. Stroud (P30196)
Ellen E. Ward (P78277) 0CT 04 2022
OADE, STROUD & KLEIMAN, P.C.
Counsel for plaintiff DIANABDSW I TH
200 Woodland Pass, PO Box 1296 : EATON COUNTY ¢ £RK

East Lansing, MI 48826-1296
(517) 351-3550
stroud(wosklaw.com

NOW COMES plaintiff Lansing Board of Water & Light by and through its attorneys,
Oade, Stroud & Kleiman, P.C., and for its Complaint states as follows:
1. Plaintiff Lansing Board of Water & Light (hereafter “BWL”) is a municipally owned pub.lic
utility responsible for managing certain utility services for the City of Lansing and portions of

Ingham, Eaton and Clinton counties, Michigan.
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2. Defendant American Alternative Insurance Corporation (hereafter “AAIC”) is a foreign
insurance company that conducts insurance business in Michigan, and which carries on a portion
of that business in Eaton County.

3. Defendant Allianz Global Risks US Insurance Company (hereafter “Allianz”) is a foreign
insurance company that conducts insurance business in Michigan, and which carries on a portion
of that business in Eaton County.

4. Defendant Lexington Insurance Company (hereafter “AIG™) is a foreign insurance
company authorized to conduct insurance business in Michigan, and which carries on a portion of
that business in Eaton County.

5. Defendant Liberty Mutual Insurance Company (hereafter “Liberty™) is a foreign insurance
company that conducts insurance business in Michigan, and which carries on a portion of that
business in Eaton County.

6. In connection with construction of a natural gas power plant known as Delta Energy Park
(the “Project”), in Delta Township, Eaton County, Michigan, BWL, as owner, obtained builders
risk insurance through a direct insurance program in which each of the defendants participated in
varying percentages.

7. Work on the Project began in 2019.

8. The “original” or “followed” builders risk policy of the direct insurance program for the
Project was issued by AAIC and, subject to one exception, each builders risk policy of the other
three defendants were, in all material respects, identical except as to the coverage limit for each
defendant. The Allianz policy includes a General Change Endorsement that modifies

Memorandum 21, Contractors Expense, in a material way.




OADE, STROUD
& KLEIMAN, P.C.

ATTORNEYS AT LAW

AST LANSING, MICHIGAN

9. The total direct insurance program for builders risk coverage for the Project, subject to
various sub-limits, is $310,000,000.

10. On September 5, 2019, with a retroactive coverage date commencing May 1, 2019,
defendant AAIC executed and issued BWL its builders risk Policy No 58-A2-EI-0000120-00 for
25% of the direct insurance program for the Project; AAIC’s total limit of liability being
$77,500,000. AAIC is in possession of its Policy No.: 58-A2-EI-0000120-00.

11.  The premium for the AAIC builders risk policy was paid in full by BWL.

12. On May 1, 2019, defendant Allianz executed and issued BWL its builders risk Policy No.:
USEQ00061919 for 25% of the direct insurance program for the Project; Allianz’s total limit of
liability being $77,500,000. Allianz is in possession of its Policy No.: USE00061919.

13. The premium for the Allianz builders risk policy was paid in full by BWL.

14. On May 1, 2019, defendant AIG executed and issued BWL its builders risk Policy No.:
058326014 for 35% of the direct insurance program for the Project; AAIC’s total limit of
liability being $108,500,000. AIG is in possession of its Policy No.: 058326014,

15.  The premium for the AIG builders risk policy was paid in full by BWL.

16.  OnMay 1, 2019, defendant Liberty executed and issued BWL its builders risk Policy

No.: ANABSKAB8001 for 15% of the direct insurance program for the Project; Liberty’s total

limit of liability being $46,500,000. Liberty is in possession of its Policy No.:
4NABSKAS001.

17.  The premium for the Liberty builders risk policy was paid in full by BWL.

18. On March 10, 2020, while construction of the Project was underway, the Governor of the
State of Michigan declared a state of emergency across the State of Michigan due to presumptive

positive cases of novel coronavirus (hereafter “COVID-19”) having been identified in Michigan.
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19. The Governor issued Executive Order 2020-21, effective March 24,2020, which shut down
all non-essential personal, social, and work life in Michigan to combat the spread of COVID-19.
20.  Executive Order 2020-21 stopped all work on the Project.

21.  Executive Order 2020-21 was followed by a series of subsequent Executive Orders
including Executive Order 2020-70 which, in effect, allowed construction work on the Project to
resume May 7, 2020, subject however to extraordinary restrictions and work requirements aimed
at combating the spread of COVID-19 and enhancing a safe work environment.

22. In addition to the Executive Orders issued by the Governor, there were rules and guidelines
promulgated by the United States Department of Labor, Occupational Safety and Health
Administration (“OSHA”) establishing workplace rules designed to combat the spread of COVID-
19 and enhance workplace safety.

23.  BWL is informed, and believes, that COVID-19 is a ubiquitous human pathogen that was
present at its Project.

24.  As a direct consequence of the presumed presence of the COVID-19 virus at the Project,
and the state and federal orders and guidelines, all work on the Project was halted for a period of
time.

25.  When work was allowed to resume on the Project, the Executive Orders and OSHA
guidelines imposed extra ordinary restrictive workplace rules and enhanced cleaning protocols.
26.  As a direct consequence of state and federal orders and guidelines, and the presumed
presence of the COVID-19 virus at the Project, contractors working for BWL on the Project

incurred hundreds of thousands of dollars of delay and extra expense which has been billed to, and

paid by, BWL.
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27. During the period of complete shutdown, and for a time after work was allowed to resume,
BWL incurred tens of thousands of dollars of extra expense associated with additional Project
oversight and extra ordinary cleaning to combat the spread of COVID-19 and enhanced workplace
safety.
28.  BWL has incurred a loss of not less than $1,734,174.00 as a consequence of being
prohibited from the free and unrestricted use of its Project during the period of shut down and after
work was allowed to resume on the Project, for re-mobilization, increased labor and material costs,
compliance with extra ordinary work rules and enhanced cleaning expense.
29.  BWL has submitted claims to each of the four defendants for its losses and extra expense.
30. BWL is informed and believes that each of the four defendants will deny BWL’s claims.
31.  Denial of BWL’s claims is a breach by each defendant of defendants’ duties in their
respective builders risk insurance policies.
COUNT I
32.  BWL incorporates its allegations above.
33.  The “followed” or “original” builders risk policy of AAIC provides:
INSURING CLAUSE

The Insurers shall, subject to the Terms of this Contract of Insurance, indemnify the Insured
against physical loss or damage to Property Insured, occurring during the Period of Insurance and
happening on the Project Site.
34. “Property Insured” is defined “As stated in the Risk Details.” In Risk Details “Property

Insured” is defined as:
Permanent works, materials (including those supplied free to the Project by or on

behalf of the Principal, provided the value is included in the Contract Works Sum
Insured), temporary works, equipment, machinery, supplies, temporary buildings




OADE, STROUD
& KLEIMAN, P.C.

ATTORNEYS AT LAW

AST LANSING, MICHIGAN

and their contents, camps and their contents, and all other property used for or in
connection with the Project.

“Project” is defined as:

The financing, prefabrication, design, engineering, procurement, construction,

erection, Hot Testing and Commissioning of the NGCCP/Delta Energy Park and

all ancillary work connected therewith.
35.  The terms “physical loss” and “damage” are not defined in defendants’ policies.
36.  As a matter of law and common understanding, “damage to Property” includes harm to
BWL’s rights in the free and unrestricted right to continue work at the Project. ““Property’ in a
thing does not consist merely in its ownership or possession, but also in the lawful, unrestricted
right of its use,..” Laurence G Wolf Capital Mgt Trust v City of Ferndale, 269 Mich App 265; 713
NW2d 274 (2005).
37.  As a matter of law and common understanding, “‘Damage’ is defined as "injury or harm
that reduces value, usefulness, etc." Random House Webster's College Dictionary (1997).
Combining the definitions, then, the plain and ordinary meaning of the phrase "property damage"
includes injury or harm to one's rights or interests associated with an object.” Id at 271.
38. By virtue of the Governor’s Executive Orders and OSHA guidelines, and the presumed
presence of the COVD-19 virus at the Project, BWL suffered damage to property when BWL was
prevented from continuing construction work at the Project. .
39.  BWL acknowledges Gavrilides Mgt Co, LLC v Mich Ins Co, __NW2d___; 2022 Mich.
App. LEXIS 632, (Ct App, Feb. 1, 2022), but asserts that Gavrilides does not apply to the builders
risk policies of defendants due to differences in the insuring clause language in defendants’
builders risk policies which insure against “physical loss or damage to Property” whereas the
insuring clause construed in Gavrilides insured against “direct physical loss of or damage to

property.”
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40.  The Court of Appeals in Gavrilides was clear that it was construing an insuring agreement

that required "direct physical loss of property" or "direct physical damage to property." Id at 11-

12.

41.  The Court of Appealsin Gavrilides considered, but rejected, the claim that “loss or damage
can include contamination to the environment within a building, such as the air, even in the absence
of any detectable alteration to the structure or other property” under the insuring agreement in
Gavrilides explaining: “We find this latter argument questionable because it seemingly describes
an indirect physical loss or damage, which would be precluded by the word "direct" in the policy.”
Id at 12.

42.  Defendants’ ensuring clause does not require “direct” physical loss or damage to Property
Insured and for that reason, and others, the holding in Gavrilides does not bar BWL’s claim in this
action.

43.  The insuring clause in Gavrilides provides “direct physical loss of or damage to property.”
The insuring clause in Gavrilides does not provide “direct physical loss of or direct physical
damage to property.”

44.  To support its holding that damage to property must be “physical,” the Court of Appeals
in Gavrilides held that: “As used here, the policy clearly requires ‘direct physical loss of property’
or ‘direct physical damage to property.”” Id at 11.

45.  BWL respectfully submits that “a court must construe and apply unambiguous contract
provisions as written,” Rory v Continental Ins Co, 473 Mich 457, 461; 703 NW2d 23 (2005) and
the Court of Appeals erred in holding that properly understood the insuring clause in Gavrilides

requires “direct physical damage to property.”
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46.  As recognized by the Court of Appeals, Gavrilides presents issues of significant public
importance, and as of the filing of this action, Gavrilides is pending on an application for leave to
appeal before the Michigan Supreme Court.
COUNT 11
47.  BWL incorporates its allegations above.
48.  The “followed” or “original” builders risk policy of AAIC provides: “Subject otherwise to
the Terms of this Contract of Insurance the following Memoranda are to be incorporated in and
deemed to form part of this Contract of Insurance.”
49.  Memoranda 16 entitled “Extra Expense” provides in relevant part:
The Insurers shall indemnify the Insured for costs and expenses (Extra
Expense) incurred by the Insured, if at any time during the Period of
Insurance any, or all the Property Insured, suffers physical loss or damage
indemnifiable under this Section of the Contract of Insurance,

Extra Expense includes:

(1) the reasonable extra expenses, incurred to continue the Project as
nearly normal as practicable;

50.  As described above, BWL has suffered damage to its Project within the scope of

Memoranda 16.

51. BWL has incurred not less than $1,734,174.00 of reasonable extra expenses to continue

the Project as nearly normal as practicable after the damage to the Project as described above.
COUNT 111

52.  BWL incorporates its allegations above.

53. The AAIC, AIG and Liberty builders risk policies contain a Memoranda 21 entitled

“Contractor’s Expense” which provides in relevant part:

A. Continuing Hire Charges
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In respect of construction plant and equipment (including site huts or other
temporary buildings or structures) hired to the Insured this Policy extends
to indemnify the Insured in respect of expenses incurred by the Insured
under the terms of any hiring agreement or otherwise to pay continuing hire
charges incurred as a result of:

a) Damage to such items

b) Damage indemnifiable hereunder to the permanent or temporary works
which directly renders the item(s) idle provided that the first seventy two
(72) hours of such idle time is excluded, and the insurers maximum liability
hereon is subject to the additional limit stated in the schedule.

B. Continuing Wages and Overheads

This Policy also insurers continuing wages and overheads of Site personnel
reasonably and necessarily retained on Site during the period of the insured
repair or replacement who during this period are unable to carry out their
work in whole or in part. Subject to the additional limit stated in the
Schedule.

C. Contractors Extra Expense

This Policy is extended for Barton Marlow’s to insure Contractors Extra
Expense incurred in order to complete the Project following Damage
indemnifiable under this Policy.

Contractors Extra Expense Means:
a) Additional interest on money borrowed to finance construction or repair;

b) Additional real estate and property taxes incurred for the period of time
that construction extends beyond the Scheduled Commercial Operation
Date;

¢) The additional costs incurred for preventative maintenance, protection
and laying up of Property Insured not Damaged in order to keep such
Property Insured in the same condition as it was in immediately prior to the
Damage. It is agreed that such preventative maintenance, protection and
laying up of Property Insured shall be carried out in accordance with the
original equipment manufacturers' recommendations;

d) Any reasonable costs incurred to maintain and/or extend warranties for
purposes of meeting the requirements of the Project Agreements; or
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€) Additional amounts (other than as recovered under a —d above) by which
the cost of the permanent or temporary works incomplete at the date of the
Damage shall exceed the cost to the contractor which would have been
incurred but for any delay caused by the Damage, it being understood that
additional costs incurred to accelerate the progress of uncommenced works
is excluded;

which become necessary as a result of indemnifiable Damage and which are
incurred by the Insured under this Endorsement over and above the pre-loss
projected cost for any recoverable item.

The Contractors Extra Expense coverage provided by this Policy is subject
to the following additional provisions:

a) As soon as practicable after any loss, the Insured shall exercise due
diligence and dispatch in the reinstatement of the Damage and utilize all
reasonable means to reduce the amount of the loss including;

1) Resumption of construction, business or operations completely or
partially;

i1) Making use of materials, equipment, supplies, or other property at the
Insured's premises or elsewhere; or

iii) Making use of substitute facilities or services where practical; and such
reduction will be taken into account in arriving at the amount of such loss;

b) In the event any relevant contract contains a penalty clause providing for
payments to the Insured under this Endorsement for a delay caused by
indemnifiable Damage, any portion of such penalty inuring to the benefit of
the Insured under this Endorsement shall be taken into consideration in the
settlement of any loss hereunder;
¢) Coverage provided under this Endorsement is strictly in relation to those
costs and expenses that are not otherwise insured under any other part of
this Policy.
54.  Incontrast to the insuring clause in the body of these defendants’ builders risk policies, the
insuring clause of the Contractor’s Expense Memoranda does not require that damage triggering
coverage be “physical.”
55. Asdescribed above, BWL has suffered damage to its Project.

56. BWL has incurred not less than $1,734,174.00 of reasonable extra expenses to continue

the Project as nearly normal as practicable after the damage to the Project as described above

10
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WHEREFORE, plaintiff Lansing Board of Water and Light requests entry of this Court’s
money judgment as follows:

1. $433,543.50 as to defendant American Alternative Insurance Corporation;

2. $433,543.50 as to defendant Allianz Global Risks US Insurance Company;

3. $606,960.90 as to defendant Lexington Insurance Company; and

4. $260,126.10 as to defendant Liberty Mutual Insurance Company.

together with interest, costs and attorney fees to be taxed.

Respectfully submitted,

OADE, STROUD & KLEIMAN, P.C.

Dated: OctoberL , 2022

Ted W/Stroud (P30196)
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