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THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

 
CHELSEA VENTURES, LLC 
 d/b/a VALIANT BAR & GRILL, 
        Case No.: 20-cv-13002 
   Plaintiff,    Hon. 
vs        Magistrate Judge: 
 
THE CINCINNATI INSURANCE COMPANY, 
 
   Defendant. 
___________________________________/ 
 
Lawrence J. Buckfire (P42841) 
BUCKFIRE & BUCKFIRE, P.C. 
Attorney for Plaintiff 
29000 Inkster Road, #150 
Southfield, MI 48034  
(O) (248) 569-4646 
(F) (248) 569-6737 
larry@buckfirelaw.com 
 
James J. Kelly (P72111) 
JIM KELLY LAW, PC 
Attorney for Plaintiff 
30300 Northwestern Hwy, Suite 324 
Farmington Hills, MI 48334 
(O) (248) 449-4444 
(F) (844) 722-9161 
Jim@JimKellyLaw.com 
___________________________________/ 
 

COMPLAINT FOR DECLARATORY ACTION, DAMAGES, AND 
OTHER RELIEF AND DEMAND FOR JURY TRIAL 

 
Plaintiff Chelsea Ventures, LLC (“Plaintiff”) for its Complaint against 

Defendant The Cincinnati Insurance Company, (“Defendant”), states and alleges 
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as follows: 

Parties, Jurisdiction, and Venue 

1. This is a declaratory judgment action brought under, inter alia, Fed. 

R. Civ. P. 57 and Mich. Comp. Laws §500.2006 seeking damages under a business 

insurance policy. 

2. Plaintiff Chelsea Ventures LLC, is a limited liability company 

organized under the laws of the State of Michigan and conducting business at a 

restaurant located at 1120 South Main Street, in the City of Chelsea, in Washtenaw 

County, Michigan, and which is situated in the Eastern District of Michigan. The 

members of Plaintiff Chelsea Ventures, LLC are Perry Porikos, a resident of the 

City of Ann Arbor in Washtenaw County, Michigan; Paul Rutter, a resident of the 

City of Farmington Hills in Oakland County, Michigan; Angelina Luscri, a resident 

of the City of Novi in Oakland County, Michigan; and Frank Luscri, a resident of 

the City of Farmington in Oakland County, Michigan. Plaintiff has no sub-

members. No other persons or entities hold any interest in Plaintiff. Plaintiff, 

therefore, is a citizen of Michigan.  

3. Plaintiff Chelsea Ventures, LLC has registered the assumed name 

Valiant Bar & Grill. 

4. Defendant The Cincinnati Insurance Company (hereinafter 

“Defendant”) is a foreign insurance company organized under the laws of the state 
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of Ohio with its principal place of business in Cincinnati, Ohio and doing business 

at all times in Washtenaw County Michigan. Defendant is a citizen of Ohio. 

5. Plaintiff submitted claims for insured loss to Defendant for an amount 

in excess of $75,000.00, exclusive of consequential damages, interest, fees, costs, 

or other expenses. 

6. Pursuant to 28 U.S.C. §1332, this Court has original jurisdiction over 

the claims asserted in Counts I – VIII of this civil action in that they involve a 

controversy between citizens of different States and the amount in controversy 

exceeds $75,000.00. 

7. Venue is proper and appropriate in this District under 28 U.S.C. §1391 

because Defendant conducts business in this District, because the action concerns 

breaches of contracts formed under and subject to the laws of the State of Michigan, 

and because the properties that are the subject of this civil action are situated in this 

District. 

General Allegations 

8. Plaintiff operates a restaurant in the Eastern District of Michigan in the 

City of Chelsea in Washtenaw County, Michigan, with the address being 1120 

South Main Street. 

9. The restaurant serves customers from throughout Michigan, as well as 

visitors from other states and foreign countries. 
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10. Defendant Cincinnati Insurance Company (“Cincinnati) is a foreign 

corporation that that insures businesses, including restaurants, throughout the 

United States and including in Michigan. 

11. Plaintiff purchased an all-risk commercial property insurance policy, 

Policy No. 05ECP 0511516 from Defendant to protect the business in the event of 

property loss and business interruption for the period of November 1, 2019 to 

November 20, 2020 (“the Policy”). Among other coverages, the Policy provides 

coverages for loss to business personal property as well as business income 

coverage in the amount of the actual loss sustained over a maximum period of 12 

months. 

12. COVID-19 and the resulting response by state and local governments 

caused physical loss of Plaintiff’s property and has interrupted Plaintiff’s business. 

Yet, Defendant has refused to honor its promise to provide the protection that 

Plaintiff purchased. 

13. The Policy did not have virus exclusions and exemplifies the broken 

promise from insurance companies across the country.  

14. As a result of COVID-19 and Stay at Home Orders (as defined below), 

Plaintiff was forced to greatly reduce operations. 

15. This is an action for declaratory judgment and breach of contract 

damages arising from Defendant’s refusal to pay claims related to COVID-19 as 
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required by its property insurance agreements it sold to Plaintiff. 

16. The novel coronavirus – named “severe acute respiratory syndrome 

coronavirus 2” or “SARS-CoV2” – has spread widely and rapidly across the United 

States and the world. The illness related to SARS-CoV-2 is “novel coronavirus 

disease 2019,” commonly abbreviated to “COVID-19.” Although the virus and the 

related illness are distinct, for purposes of this Complaint, Plaintiff refers to both 

interchangeably as “COVID-19.” 

17. Over 200,000 Americans have died of COVID-19 as of the date of this 

filing, according to the Centers for Disease Control and Prevention (“CDC”). Some 

studies suggest that the number of infected persons is a significantly greater number 

than confirmed cases. 

18. The State of Michigan has over 159,000 Covid-19 cases and over 

6,900 confirmed deaths caused by the virus.  

19. A growing body of evidence suggests that the virus transmits both 

through droplets, when someone sneezes and coughs, and aerosols, which are 

produced by normal breathing. 

20. Aerosols are particularly concerning because unlike droplets, which 

stay airborne for only a few seconds, aerosols are water droplets suspended in air 

and can remain suspended for hours, until gravity ultimately forces them to the 

nearest surface below. 

Case 5:20-cv-13002-MAG-APP   ECF No. 1, PageID.5   Filed 11/09/20   Page 5 of 49



6  

21. Consequently, aerosols can spread widely through air flow and settle 

on surfaces hundreds of feet away from any infected individual. Thus, someone not 

even in the vicinity of an infected person can unknowingly touch an infected 

surface, later touch their face, and become infected. 

22. According to the CDC, everyone is at risk of getting COVID-19. The 

virus can spread by respiratory droplets when an infected person coughs, sneezes, 

or talks. A person can become infected from respiratory droplets or potentially by 

touching a surface or object that has the virus on it and then by touching the mouth, 

nose, or eyes.
1 The virus can live on surfaces for several days if not longer.2 

23. In addition, some scientific publications have reported finding 

COVID-19 in the air. The New England Journal of Medicine reported finding that 

experimentally produced aerosols containing the virus remained infectious in 

tissue-culture assays, with only a slight reduction in infectivity during a 3-hour 

period of observations. “Aerosols from infected persons may therefore pose an 

inhalation threat even at considerable distances and in enclosed spaces….”3 

24. A consensus appears to be emerging that COVID-19 can travel 

through the air via aerosols. For example, aerosol scientist Lidia Morawska of the 

 
1https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-covid-spreads.html, last 
retrieved on Oct. 17, 2020. See https://www.cdc.gov/coronavirus/2019-ncov/downloads/2019-
ncov-factsheet.pdf, last retrieved Oct. 17, 2020.  
2https://www.health.harvard.edu/diseases-and-conditions/covid-19-basics, last retrieved Oct. 17, 
2020. 
3https://www.nejm.org/doi/full/10.1056/NEJMc2009324, last retrieved Oct. 17, 2020. 
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Queensland University of Technology in Brisbane, Australia told Nature that, “In 

the minds of scientists working on this, there’s absolutely no doubt that the virus 

spreads in the air. This is a no-brainer.”4 

25. An April 2020 study published in the journal Emerging Infectious 

Diseases found a wide distribution of COVID-19 on surfaces and in the air about 

13 feet from patients in two hospital wards in Wuhan, China, leading the authors to 

conclude that the virus spreads in aerosols in addition to large respiratory droplets. 

The investigators found evidence of the virus in swabs of floors, computer mice, 

trash bins, bed handrails, patients’ face makes, health workers’ personal protective 

equipment, and air vents.5 

26. The authors also surmised that the high rate of positivity for floor 

samples in the hospital strongly suggest that droplets fall to the ground and then are 

spread via patients’ shoes. For example, every sample tested from the pharmacy 

floor tested positive for COVID-19 even though no patients were housed there.6 

27. Another study conducted in Wuhan indicates that staff movement, 

floor cleaning, and the removal of personal protective equipment could transmit the 

virus through the re-suspension of virus-contaminated aerosols.7  

 
4https://www.nature.com/articles/d41586-020-00974-w, last retrieved Oct. 17, 2020. 
5https://www.cidrap.umn.edu/news-perspective/2020/04/study-finds-evidence-covid-19-air-
hospital-surfaces, last retrieved Oct. 17, 2020. 
6https://www.cidrap.umn.edu/news-perspective/2020/04/study-finds-evidence-covid-19-
air-hospital-surfaces, last retrieved Oct. 17, 2020. 
7https://www.biorxiv.org/content/10.1101/2020.03.08.982637v1, last retrieved Oct. 17, 2020.  
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28. Kimberly Prather, an aerosol chemist at the University of California, 

San Diego told Science magazine: “I’m relieved to see aerosolization is accepted. 

This added airborne pathway helps explain why it is spreading so fast.”8 

29. Aerosol particles are held in the air by physical and chemical forces. 

The suspended particles remain for hours or more, depending on factors such as 

heat and humidity. If virus particles can be suspended in air for more than a few 

seconds, like, for instance, the measles virus can, then anyone passing through could 

become infected by a pathogenic aerosol cloud. And the virus can travel long 

distances and land on surfaces, only to be stirred back up into the air later by 

cleaning or other disturbances. 

30. The SARS virus that caused a 2003 epidemic is a coronavirus and is 

similar to COVID-19. As a result, the behavior of SARS during the 2003 epidemic 

provided evidence about any aerosol risk from COVID-19.  

31. A 2014 analysis published in the journal Clinical Infectious Diseases 

investigated a seemingly puzzling outbreak in a Hong Kong apartment complex 

whose residents had not been in close contact with each other.9 The study found 

that “airborne spread was the most likely explanation, and the SARS coronavirus 

could has spread over a distance of 200 meters,” or about 600 feet.10 

 
8https://www.sciencemag.org/news/2020/04/you-may-be-able-spread-coronavirus-just-breathing-
new-report-finds, last retrieved Sept. 10, 2010. 
9https://academic.oup.com/cid/article/58/5/683/365793, last retrieved Oct. 17, 2020. 
10Id. 
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32. The implications of airborne spread of the virus are extremely serious. 

Airborne spread means that the virus can travel long distances from any infected 

person. It can then infect someone who unknowingly walks through a pathogenic 

cloud. It can also infect someone by settling on a physical surface, which someone 

touches and later becomes infected. And regardless of the transmission method, the 

evidence suggests that COVID-19 can be transmitted by shoes even once it reaches 

the ground. 

33. State and local governments have determined that without the Stay at 

Home Orders, COVID-19 could spread rampant throughout the community. 

34. In an effort to combat the virus and slow the spread of COVID-19, 

Governor of the State of Michigan, Gretchen Whitmer, issued multiple Executive 

Orders, including No. 2020-04 that Declared a State of Emergency throughout the 

State of Michigan. Subsequent Executive Orders were issued restricting entry into 

restaurants and similar places of public accommodation, including EO 2020-09 and 

subsequent reiterations or modifications. EO 2020-21 imposed a variety of 

temporary restrictions on activities not necessary to sustain or protect life which 

were commonly referred to as the “Stay at Home Order,” “Stay Home, Stay Safe” 

or “shelter in place” restrictions. These orders, the orders extending their duration, 

and related actions of the State and local government required residents to stay at 

home except to perform “essential” activities, like shopping for food, picking up 
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prescription medications, and seeing the doctor for urgent treatment. 

35. Governor Whitmer issued EO 2020-9 which closed bars, restaurants, 

and other places of public accommodation to on-site consumption of food and 

beverages effective no later than March 16, 2020 at 3:00 p.m. EO 2020-9 expressly 

provided willful violation of its provisions was a misdemeanor under Michigan law.  

36. Based upon the nature of Plaintiff’s restaurant, EO 2020-9 severely 

restricted access into the business and prevented the performance of most business 

operations from the March 16, 2020 at 3:00 p.m. to the date of the lifting of the 

restrictions.  

37. Following a decision of the Michigan Supreme Court invalidating 

some of the extensions of the executive orders referred to in this Complaint, the 

Michigan Department of Health and Human Services issued an Emergency Order 

under Mich. Comp. Laws. § 333.2253 that mirrored the restrictions imposed by the 

stay at home orders.11 Notably, the Emergency Order prohibits Plaintiff from 

exceeding 50% of seating capacity, prohibits Plaintiff from seating customers 

within 6 feet of each other, and imposes other restrictions on Plaintiff’s operations. 

38. As of the date of the filing of this Complaint, Plaintiff’s business has 

not returned to full capacity at pre-COVID-19 levels and remains under restrictions 

related to COVID-19.  

 
11https://www.michigan.gov/documents/coronavirus/MDHHS_epidemic_order_-_Gatherings_masks_bars_sports_-
_FINAL_signed_704740_7.pdf last retrieved October 19, 2020. 
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39. The government directives required businesses deemed “non-

essential” to be closed and in-person work is not permitted. But even businesses 

classified as “essential” has been severely impacted by the pandemic. For example, 

“essential” businesses have had to increase the frequency of cleaning, reduce hours, 

install new protective barriers between employee and customer, provide personal 

protective equipment to its workforce and prohibit customers from entering their 

facilities. But even with those precautions, many such businesses have had great 

difficulty retaining employees who fear becoming infected at work and have a 

decrease in services due to customers’ fears of infection by eating in a restaurant. 

40. The State of Michigan has issued ongoing guidance on the restrictions 

that remain in place.12 Those restrictions include limiting seating on-site to 50% 

capacity. 

41. Plaintiff reduced operations starting on or about March 15, 2020, due 

to outbreaks of COVID-19 on-site and has been unable to return to full operations, 

in accordance with the Executive Orders, Stay at Home Orders, and the guidance 

from the CDC.  

42. By the nature of Plaintiff’s business, EO 2020-9 and subsequent 

restrictions restricted access into the business and prevented the performance of 

 
12https://www.michigan.gov/documents/leo/COVID-
19_Workplace_Guidelines_for_Restaurants_and_Bars_691404_7.pdf, retrieved Oct. 17, 2020. 
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Plaintiff’s normal operations. Plaintiff’s business suffered financial losses due to 

this, and other, Executive Orders. 

43. Also, with respect to Plaintiff’s claims under the Civil Authority 

coverage, the same analysis applies as stated above. The Governor of the State of 

Michigan issued Executive Orders which prohibit access to the insured properties 

or, at the very least, significantly restricted access to the insured properties. These 

orders also recognized the damage to the health and safety of persons, as well as to 

property damage, caused by the coronavirus. Beginning with EO 2020-21 and 

extended numerous times, “shelter in place” orders were issued as a direct result of 

the physical spread of COVID-19 in Plaintiff’s community, which was causing 

physical loss or damage to Plaintiff’s property or other properties nearby. 

44. It is likely customers, employees, and/or other visitors to the insured 

properties over the months prior to, during, and after the government shutdown 

were infected with the coronavirus and thereby caused physical loss and damage to 

the property.  

45. The transmission of COVID-19, Executive Orders, and the Stay at 

Home Orders has adversely affected Plaintiff’s business. For example, customers 

and employees could not access the property due to the Executive Orders and the 

Stay at Home Orders or fear of being infected with or spreading COVID-19 or 

subjected to penalties under Michigan law. 
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46. But Plaintiff, like countless other small businesses, prepared for an 

unexpected event like the COVID-19 pandemic. Specifically, Plaintiff purchased 

property insurance from Defendant, that did not exclude pandemic coverage. A true 

and accurate copy of the Policy purchased by Plaintiff is in Defendant’s possession. 

47. Although the Policy defines “loss” as “physical loss or accidental 

physical damage,” Michigan case law holds that physical damage was not a 

prerequisite to benefits under a business interruption policy when a civil authority 

order limited access to the property. Compare Policy at Building and Personal 

Property Coverage Form FM 101 05 16, Section G. Definitions, Loss, page 38 of 

40 with Southland Bowl, Inc. v Lumberman’s Mutual Insurance Co., 208 N.W. 2d 

569 (Mich. App. 1973). 

48. Further, actual exposure to COVID-19, including actual, documented 

exposure to the droplets and aerosols containing COVID-19, constitutes physical 

loss or damage. 

49. The Policy is an all-risk or open peril policy, meaning the Policy cover 

all direct loss unless the loss is expressly excluded. Policy at Building and Personal 

Property Coverage Form FM 101 05 16, Section A. Coverage, 3. Covered Causes 

of Loss, a. Covered Causes of Loss, page 5 of 40.  

50. As set forth below, the Policy also provides coverage for: 

a. losses sustained due to the necessary interruption of 
business conducted by the Plaintiff and caused by direct 
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physical loss or damage (“Business Income” coverage)  
 

b. extra expenses necessarily incurred to minimize 
interruption of business and to continue operations 
(“Extra Expense” coverage); and  

 
c. interruption of business caused by an order from a civil 

authority (“Civil Authority” coverage). 
 

51. Plaintiff timely submitted a claim to Defendant requesting payment of 

insurance benefits pursuant to the provisions of the policy and substantially 

complied with all the requirements of Defendant’s policy of insurance and 

applicable Michigan law, in making its claim for insurance proceeds, resulting from 

said loss. 

52. On or about September 30, 2020, in response to Plaintiff’s notice of 

claim, Defendant improperly and unlawfully denied coverage and refused to cover 

Plaintiff’s COVID-19 losses. Defendant indicated it was refusing to pay any money 

for the covered benefits. (Exhibit A – Denial Letter). 

53. The Policy does not exclude or limit coverage for losses from COVID-

19 or pandemics. 

54. The risk of a virus like COVID-19 was foreseeable to, if not foreseen 

by, insurance companies like the Defendant. The Insurance Services Office 

(“ISO”), an organization that provides policy writing services to insurers, has 

recognized for years that a virus can constitute physical damage to property. 

Specifically, in 2006, it announced the submission of an “exclusion of loss due to 
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disease-causing agents such as viruses and bacteria.” A copy of ISO’s July 6, 2006 

Circular is attached hereto as Exhibit B and contains ISO’s standard form virus or 

bacteria exclusion. 

55. In issuing its Circular, ISO expressly noted that, notwithstanding the 

inclusion in policies of a broadly worded exclusion for pollutants, “viral and 

bacterial contamination are specific types that appear to warrant particular attention 

at this point in time.” Id. 

56. In connection with circulating the virus exclusion, ISO sent the 

following statement to state insurance regulators: 

Disease-causing agents may render a product impure 
(change its quality or substance), or enable the spread of 
disease by their presence on interior building surfaces or 
the surfaces of personal property. When disease-causing 
viral or bacterial contamination occurs, potential claims 
involve the cost of replacement of property (for example, 
the milk), cost of decontamination (for example, interior 
building surfaces), and business interruption (time 
element) losses. Although building and personal property 
could arguably become contaminated (often temporarily) 
by such viruses and bacteria, the nature of the property 
itself would has a bearing on whether there is actual 
property damage. An allegation of property damage may 
be a point of disagreement in a particular case. Id. 

 
57. Despite the availability of a specific exclusion for viruses, Plaintiff’s 

Policy contains no relevant exclusion. Nor does Plaintiff’s Policy contain an 

exclusion for “pandemics,” “communicable disease,” or anything similar. 

58. Because damage due to viruses constitutes loss under the Policy and/or 
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the Stay at Home Orders, Plaintiff has suffered the loss of use of the premises for 

its intended purposes, Plaintiff’s loss is covered under the Policy. 

59. The Policy provides coverage for several different types of losses 

arising from COVID-19 that are relevant here through specific Coverage 

Extensions. 

60. Defendant is obligated to pay for actual loss of “Business Income” 

sustained due to direct physical loss or damage. Policy at Business Income (and 

Extra Expense) Coverage Form FA 213 05 18, Section A. Coverage, 1. Business 

Income, page 1 of 9. Such losses are defined as actual losses. Id. Plaintiff has 

suffered lost business income because it has reduced operations of its business due 

to COVID-19. 

61. Defendant also agreed to pay for “Extra Expense.” Id. at Section A. 

Coverage 2. Extra Expense, page 1-2 of 9. Plaintiff has suffered Extra Expenses 

because it reduced operations due to COVID-19 to prevent physical damages to the 

premises by the presence or proliferation of the virus and the physical harm it could 

cause persons present there. 

62. Defendant also agreed to provide coverage from an interruption to 

business caused by an order from a “Civil Authority.” Id. at Section A. Coverage 

5. Additional Coverages, b. Civil Authority, page 2-3 of 9. Specifically, Defendant 

agreed to pay for “actual loss sustained” when access to the covered property is 
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prohibited by order of civil authority. Id. Access has been restricted to the Plaintiff’s 

business due to the presence and threat of COVID-19 as customers has been 

prohibited from entering. 

63. Plaintiff has taken such steps by, for example, complying with the 

Stay-at-Home Orders. 

64. Losses caused by COVID-19 and the related state and local Stay at 

Home Orders triggered these provisions of Defendant’s Policy. Specifically, 

Plaintiff’s full operations has been largely suspended, and Plaintiff has lost revenue 

and business opportunities. 

65. Plaintiff submitted claims to Defendant for coverage under the Policy, 

but Defendant has denied Plaintiff’s claim. Exhibit A. 

Count I: Declaratory and Injunctive Relief – Business Income 

66. The preceding paragraphs are incorporated by reference as if fully 

alleged herein.  

67. The Declaratory Judgment Act, 28 U.S.C. §§ 2201 and 2202, allows 

this Court to declare the rights and other legal relations of the parties to this dispute. 

68. An actual controversy has arisen and now exists between Plaintiff, on 

the one hand, and Defendant, on the other hand, concerning the respective rights 

and duties of the parties under the Policy. 

69. Plaintiff contend that Defendant has breached the Policy in the 
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following respects: 

a. Plaintiff suffered loss covered by the Business Income 
coverage in the Policy. 
 

b. Defendant is obligated to pay Plaintiff for that loss. 
 
c. Defendant has failed to pay Plaintiff for that loss. 

 
70. Plaintiff therefore seeks a declaration of the parties’ respective rights 

and duties under the Policy and request the Court declare the aforementioned 

conduct of Defendant unlawful and in material breach of the Policy so that future 

controversies may be avoided. 

71. Pursuant to a declaration of the parties’ respective rights and duties 

under the Policy, Plaintiff further seeks an injunction enjoining Defendant (1) from 

continuing to engage in conduct in breach of the Policy in regards to coverage 

decisions under the Business Income coverage in the Policy; and (2) ordering 

Defendant to comply with the terms of the Policy in regards to coverage decisions. 

Count II: Breach of Contract – Business Income 

72. The preceding paragraphs are incorporated by reference as if fully 

alleged herein. 

73. Plaintiff purchased the Policy from Defendant. 

74. The Policy is a valid and enforceable contract between Defendant and 

Plaintiff. 

75. Plaintiff substantially performed its obligations under the terms of the 
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Policy including giving Defendant timely notice of the claim. Alternatively, 

Defendant has waived any terms or conditions of coverage and may not assert any 

term or condition in the Policy as a defense to liability beyond the terms or 

conditions set forth in Defendant’s letter of September 30, 2020. 

76. Plaintiff has sustained a loss under the Business Income coverage in 

the Policy arising from the COVID-19 virus and associated Stay at Home orders. 

77. Defendant has not agreed to pay the claim for Business Income or 

requested a proof of loss and has denied coverage. 

78. Defendant has unlawfully denied claims for Business Income related 

to COVID-19 in breach of the Policy. 

79. As a direct and proximate result of Defendant’s breaches, Plaintiff 

sustained damages in an amount to be determined at trial or through appraisal. 

80. Plaintiff has also suffered and continue to suffer additional 

consequential damages that were within the reasonable contemplation of the parties 

when they entered into the contract of insurance or that were the natural 

consequence of Defendant’s breach of the contract of insurance. 

Count III: Declaratory and Injunctive Relief – Civil Authority 

81. The preceding paragraphs are incorporated by reference as if fully 

alleged herein. 

82. The Declaratory Judgment Act, 28 U.S.C. §§ 2201 and 2202, allows 
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this Court to declare the rights and other legal relations of the parties to this dispute. 

83. An actual controversy has arisen and now exists between Plaintiff, on 

the one hand, and Defendant, on the other hand, concerning the respective rights 

and duties of the parties under the Policy. 

84. Plaintiff contend that Defendant has breached the Policy in the 

following respects: 

a. Plaintiff suffered loss covered by the Civil Authority coverage 
in the Policy. 

 
   b. Defendant is obligated to pay Plaintiff for that loss. 
 

c. Defendant has failed to pay Plaintiff for that loss. 
 

85. Plaintiff therefore seeks a declaration of the parties’ respective rights 

and duties under the Policy and requests the Court declare the aforementioned 

conduct of Defendant unlawful and in material breach of the policy so that future 

controversies may be avoided. 

86. Pursuant to a declaration of the parties’ respective rights and duties 

under the Policy, Plaintiff further seeks an injunction enjoining Defendant (1) from 

continuing to engage in conduct in breach of the Policy in regards to coverage 

decisions under the Civil Authority coverage in the Policy; and (2) ordering 

Defendant to comply with the terms of the Policy in regards to coverage decisions. 

Count IV: Breach of Contract – Civil Authority 

87. The preceding paragraphs are incorporated by reference as if fully 
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alleged herein. 

88. Plaintiff purchased the Policy from Defendant. 

89. The Policy is a valid and enforceable contract between the Defendant 

and Plaintiff. Plaintiff substantially performed its obligations under the terms of the 

Policy including giving Defendant timely notice of the claim. Alternatively, 

Defendant has waived any terms or conditions of coverage and may not assert any 

term or condition in the Policy as a defense to liability beyond the terms or 

conditions set forth in Defendant’s letter of June 8, 2020. 

90. Plaintiff sustained a loss under the Civil Authority coverage in the 

Policy arising from the COVID-19 virus and associated Stay-at-Home Orders. 

91. Defendant has not agreed to pay the claim for Civil Authority or 

requested a proof of loss. Instead, Defendant has requested information not 

necessary to determine coverage. 

92. Defendant has denied claim for recovery under the Civil Authority 

coverage in the Policy related to COVID-19 and the Stay at Home Orders in breach 

of the Policy. 

93. As a direct and proximate result of Defendant’s breaches, Plaintiff 

sustained damages in an amount to be determined at trial or through appraisal. 

94. Plaintiff has also suffered and continue to suffer additional 

consequential damages that were within the reasonable contemplation of the parties 

Case 5:20-cv-13002-MAG-APP   ECF No. 1, PageID.21   Filed 11/09/20   Page 21 of 49



22  

when they entered into the contract of insurance or that were the natural 

consequence of Defendant’s breach of the contract of insurance. 

Count V: Declaratory and Injunctive Relief – Extra Expense 

95. The preceding paragraphs are incorporated by reference as if fully 

alleged herein. 

96. The Declaratory Judgment Act, 28 U.S.C. §§ 2201 and 2202, allows 

this Court to declare the rights and other legal relations of the parties to this dispute. 

97. An actual controversy has arisen and now exists between Plaintiff on 

the one hand, and Defendant, on the other hand, concerning the respective rights 

and duties of the parties under the Policy. 

98. Plaintiff contend that Defendant has breached the Policy in the 

following respects: 

a. Plaintiff has suffered losses covered by the Extra Expense 
coverage in the Policy. 
 

b. Defendant is obligated to pay Plaintiff for that loss. 
 

c. Defendant has failed to pay Plaintiff for that loss. 
 

99. Plaintiff therefore seeks a declaration of the parties’ respective rights 

and duties under the Policy and requests the Court declare the aforementioned 

conduct of Defendant unlawful and in material breach of the policy so that future 

controversies may be avoided. 

100. Pursuant to a declaration of the parties’ respective rights and duties 
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under the Policy, Plaintiff further seeks an injunction enjoining Defendant (1) from 

continuing to engage in conduct in breach of the Policy in regards to coverage 

decisions under the Extra Expense coverage in the Policy; and (2) ordering 

Defendant to comply with the terms of the Policy in regards to coverage decisions. 

Count VI: Breach of Contract – Extra Expense 

101. The preceding paragraphs are incorporated by reference as if fully 

alleged herein. 

102. Plaintiff purchased the Policy from Defendant. 

103. The Policy is a valid and enforceable contract between Defendant and 

Plaintiff. 

104. Plaintiff substantially performed its obligations under the terms of the 

Policy including giving Defendant timely notice of the claim. Alternatively, 

Defendant has waived any terms or conditions of coverage and may not assert any 

term or condition in the Policy as a defense to liability beyond the terms or 

conditions set forth in Defendant’s letter of September 30, 2020. 

105. Plaintiff sustained a loss under the Extra Expense coverage in the 

Policy arising from the COVID-19 virus and associated Stay-at-Home Orders. 

106. Defendant has not agreed to pay the claim for Extra Expense or 

requested a proof of loss. 

107. Defendant has denied Plaintiff’s claim for recovery under the Extra 
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Expense coverage in the Policy related to COVID-19 in breach of the Policy. 

108. As a direct and proximate result of Defendant’s breaches, Plaintiff 

sustained damages in an amount to be determined at trial or through appraisal. 

109. Plaintiff has also suffered and continue to suffer additional 

consequential damages that were within the reasonable contemplation of the parties 

when they entered into the contract of insurance or that were the natural 

consequence of Defendant’s breach of the contract of insurance. 

Count VII – Appraisal 

110. The preceding paragraphs are incorporated by reference as if fully 

alleged herein. 

111. The Policy and Mich. Comp. Laws §500.2833(1)(m) provide the 

amount of a loss may be determined in appraisal at either party’s request. 

112. To date, the parties has not agreed to the amount of the insured loss. 

113. Plaintiff has suffered damages, in the amount of unpaid insurance 

proceeds, as a proximate result of Defendant’s failure to pay Plaintiff’s claim in the 

amounts Plaintiff are entitled to. 

114. Plaintiff demand appraisal of the loss sustained at the property.  

Count VIII - Violation of the Michigan Uniform Trade Practices Act 

115. The preceding paragraphs are incorporated by reference as if fully 

alleged herein. 
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116. At all relevant times, Defendant was and is subject to the Michigan 

Uniform Trade Practices Act, Mich. Comp. Laws §500.2001 et seq. 

117. At all relevant times, Plaintiff were and are entitled to benefits under 

the Policy. 

118. Defendant failed to pay Plaintiff’s claim on a timely basis, in violation 

of the Michigan Uniform Trade Practices Act, Mich. Comp. Laws §500.2006. 

119. Plaintiff claim penalty interest, as provided for in the Michigan 

Uniform Trade Practices Ac, Mich. Comp. Laws §500.2006. 

Prayer for Relief 
 

Wherefore, Plaintiff respectfully requests this Court grant relief against 

Defendant as follows: 

a. For a judgment against Defendant for the causes of action alleged 
against it; 
 

b. For compensatory damages in an amount to be proven at trial or 
through appraisal; 
 

c. For a declaration that Defendant’s conduct as alleged herein is 
unlawful and in material breach of the Policy; 
 

d. For appropriate injunctive relief, enjoining Defendant from 
continuing to engage in conduct related to the breach of the 
Policy; 
 

e. For pre-judgment and post-judgment interest at the maximum 
rate permitted by law, including penalty interest under 
Michigan’s Uniform Trade Practices Act, Mich. Comp. Laws 
§500.2006; 
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f. For Plaintiff’s attorney’s fees; 
 

g. For Plaintiff’s costs incurred; and 
 

h. For such other relief in law or equity as the Court deems just and 
proper. 
 

Demand for Jury Trial 

Plaintiff hereby demands a trial by jury on all issues so triable. 

Respectfully submitted,    Respectfully submitted, 

Buckfire & Buckfire, P.C.   Jim Kelly Law, PC 

/s/ Lawrence J. Buckfire    /s/ James J. Kelly 
Lawrence J. Buckfire (P42841)   James J. Kelly (P72111) 
Attorney for Plaintiff    Attorney for Plaintiff 
 
Date: November 9, 2020    Date: November 9, 2020 
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INSURANCE SERVICES OFFICE, INC. 545 WASHINGTON BOULEVARD JERSEY CITY, NJ 07310-1686 
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FORMS - FILED JULY 6, 2006
FROM:  LARRY PODOSHEN, SENIOR ANALYST 

 COMMERCIAL PROPERTY LI-CF-2006-175
 

NEW ENDORSEMENTS FILED TO ADDRESS EXCLUSION OF 
LOSS DUE TO VIRUS OR BACTERIA 
 

This circular announces the submission of forms filings to address exclusion of loss 
due to disease-causing agents such as viruses and bacteria. 

BACKGROUND 
Commercial Property policies currently contain a pollution exclusion that encompasses 
contamination (in fact, uses the term contaminant in addition to other terminology).  Although the 
pollution exclusion addresses contamination broadly, viral and bacterial contamination are specific 
types that appear to warrant particular attention at this point in time. 

ISO ACTION 
We have submitted forms filing CF-2006-OVBEF in all ISO jurisdictions and recommended the 
filing to the independent bureaus in other jurisdictions.  This filing introduces new endorsement    
CP 01 40 07 06 - Exclusion Of Loss Due To Virus Or Bacteria, which states that there is no coverage 
for loss or damage caused by or resulting from any virus, bacterium or other microorganism 
that induces or is capable of inducing physical distress, illness or disease. 
Note:  In Alaska, District of Columbia, Louisiana*, New York and Puerto Rico, we have submitted 
a different version of this filing, containing new endorsement CP 01 75 07 06 in place of CP 01 40.  
The difference relates to lack of implementation of the mold exclusion that was implemented in 
other jurisdictions under a previous multistate filing.   
Both versions of CF-2006-OVBEF are attached to this circular. 
* In Louisiana, the filing was submitted as a recommendation to the Property Insurance Association 
of Louisiana (PIAL), the independent bureau with jurisdiction for submission of property filings. 

PROPOSED EFFECTIVE DATE 
Filing CF-2006-OVBEF was submitted with a proposed effective date of January 1, 2007, in 
accordance with the applicable effective date rule of application in each state, with the exception of 
various states for which the insurer establishes its own effective date. 
Upon approval, we will announce the actual effective date and state-specific rule of effective date 
application for each state. 
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RATING SOFTWARE IMPACT 
New attributes being introduced with this revision: 

• A new form is being introduced. 

CAUTION 
This filing has not yet been approved. If you print your own forms, do not go beyond the proof stage 
until we announce approval in a subsequent circular. 

RELATED RULES REVISION 
We are announcing in a separate circular the filing of a corresponding rules revision. Please refer to 
the Reference(s) block for identification of that circular. 

REFERENCE(S) 
LI-CF-2006-176 (7/6/06) - New Additional Rule Filed To Address Exclusion Of Loss Due To Virus 
Or Bacteria 

ATTACHMENT(S) 
• Multistate Forms Filing CF-2006-OVBEF 

• State-specific version of Forms Filing CF-2006-OVBEF (Alaska, District of Columbia, 
Louisiana, New York, Puerto Rico) 

We are sending these attachments only to recipients who asked to be put on the mailing list for 
attachments. If you need the attachments for this circular, contact your company’s circular 
coordinator. 

PERSON(S) TO CONTACT 
If you have any questions concerning: 

• the content of this circular, please contact: 

Larry Podoshen 
Senior Analyst 
Commercial Property 
(201) 469-2597 Fax: (201) 748-1637 
comfal@iso.com 
lpodoshen@iso.com 

     or 

Loretta Newman, CPCU 
Manager 
Commercial Property 
(201) 469-2582 Fax: (201) 748-1873 
comfal@iso.com 
lnewman@iso.com 
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• the mailing or distribution of this circular, please contact our Customer Service Division: 

E-mail: info@iso.com 
Fax: 201-748-1472 
Phone: 800-888-4476 
World Wide Web: http://www.iso.com 
Write: See address on page 1 

• products or services, please call or e-mail ISO Customer Service, or call your ISO 
representative. 

Callers outside the United States may contact us using our global toll-free number (International 
Access Code + 800 48977489) or by e-mail at info.global@iso.com.  For information on all ISO 
products, visit us at http://www.iso.com. 
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IMPORTANT NOTICE FOR USERS OF 
ISO PRODUCTS AND SERVICES 

Please make sure that your company has authorized your use of this product and has complied with the 
requirements applicable in the jurisdiction where you plan to use it. 

We distribute both state-specific and multi-state products and services.  We do not distribute all the multi-state 
products and services for use in every jurisdiction due to corporate policy, regulatory preference, or variations or 
lack of clarity in state laws. 

We provide participating insurers with information concerning the jurisdictions for which our products and services 
are distributed.  Even in those jurisdictions, each insurer must determine what filing requirements, if any, apply 
and whether those requirements have been satisfied. 

Now, as in the past, all of our products and services are advisory, and are made available for optional use by 
participating insurers as a matter of individual choice.  Your company must decide for itself which, if any, ISO 
products or services are needed or useful to its operation and how those selected for use should be applied.  We 
urge that you be guided by the advice of your attorneys on the legal requirements. 

 Copyright Explanation 
 

 

 The material distributed by Insurance Services Office, Inc. is copyrighted.  All 
rights reserved.  Possession of these pages does not confer the right to print, 
reprint, publish, copy, sell, file, or use same in any manner without the 
written permission of the copyright owner.  Permission is hereby granted to 
members, subscribers, and service purchasers to reprint, copy, or otherwise 
use the enclosed material for purposes of their own business use relating to 
that territory or line or kind of insurance, or subdivision thereof, for which 
they participate, provided that: 

 

 A. where ISO copyrighted material is reprinted, copied, or otherwise used 
as a whole, it must reflect the copyright notice actually shown on such 
material. 

 

 B. where ISO copyrighted material is reprinted, copied, or otherwise used 
in part, the following credit legend must appear at the bottom of each 
page so used: 

 

 Includes copyrighted material of Insurance Services Office, Inc., with its 
permission. 
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COMMERCIAL FIRE AND ALLIED LINES 
FORMS FILING CF-2006-OVBEF 
 

Amendatory Endorsement - 
Exclusion Of Loss Due To Virus Or 

Bacteria  
About This Filing 

This filing addresses exclusion of loss due to disease-causing agents such as 
viruses and bacteria. 

New Form 
We are introducing: 

♦ Endorsement CP 01 40 07 06 - Exclusion Of Loss Due To Virus Or Bacteria  

Related Filing(s) 
Rules Filing CF-2006- OVBER  

Introduction 
The current pollution exclusion in property policies encompasses contamination 
(in fact, uses the term contaminant in addition to other terminology).  Although 
the pollution exclusion addresses contamination broadly, viral and bacterial 
contamination are specific types that appear to warrant particular attention at this 
point in time.   

An example of bacterial contamination of a product is the growth of listeria 
bacteria in milk.  In this example, bacteria develop and multiply due in part to 
inherent qualities in the property itself.  Some other examples of viral and 
bacterial contaminants are rotavirus, SARS, influenza (such as avian flu), 
legionella and anthrax.  The universe of disease-causing organisms is always in 
evolution. 

Disease-causing agents may render a product impure (change its quality or 
substance), or enable the spread of disease by their presence on interior building 
surfaces or the surfaces of personal property.  When disease-causing viral or 
bacterial contamination occurs, potential claims involve the cost of replacement 
of property (for example, the milk), cost of decontamination (for example, 
interior building surfaces), and business interruption (time element) losses.   
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Current Concerns 
Although building and personal property could arguably become contaminated 
(often temporarily) by such viruses and bacteria, the nature of the property itself 
would have a bearing on whether there is actual property damage.  An allegation 
of property damage may be a point of disagreement in a particular case.  In 
addition, pollution exclusions are at times narrowly applied by certain courts.  In 
recent years, ISO has filed exclusions to address specific exposures relating to 
contaminating or harmful substances.  Examples are the mold exclusion in 
property and liability policies and the liability exclusion addressing silica dust.  
Such exclusions enable elaboration of the specific exposure and thereby can 
reduce the likelihood of claim disputes and litigation. 

While property policies have not been a source of recovery for losses involving 
contamination by disease-causing agents, the specter of pandemic or hitherto 
unorthodox transmission of infectious material raises the concern that insurers 
employing such policies may face claims in which there are efforts to expand 
coverage and to create sources of recovery for such losses, contrary to policy 
intent.    

In light of these concerns, we are presenting an exclusion relating to 
contamination by disease-causing viruses or bacteria or other disease-causing 
microorganisms.   

Features Of New Amendatory Endorsement 
The amendatory endorsement presented in this filing states that there is no 
coverage for loss or damage caused by or resulting from any virus, 
bacterium or other microorganism that induces or is capable of inducing 
physical distress, illness or disease.  The exclusion (which is set forth in 
Paragraph B of the endorsement) applies to property damage, time element and 
all other coverages; introductory Paragraph A  prominently makes that point.  
Paragraphs C and D serve to avoid overlap with other exclusions, and Paragraph 
E emphasizes that other policy exclusions may still apply. 

Copyright Explanation 
The material distributed by Insurance Services Office, Inc. is copyrighted.  All 
rights reserved.  Possession of these pages does not confer the right to print, 
reprint, publish, copy, sell, file or use same in any manner without the written 
permission of the copyright owner. 
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Important Note 
Insurance Services Office, Inc. (ISO) makes available advisory services to 
property/casualty insurers. ISO has no adherence requirements. ISO policy forms 
and explanatory materials are intended solely for the information and use of 
ISO's participating insurers and their representatives, and insurance regulators. 
Neither ISO's general explanations of policy intent nor opinions expressed by 
ISO's staff necessarily reflect every insurer's view or control any insurer's 
determination of coverage for a specific claim. ISO does not intercede in 
coverage disputes arising from insurance policies. If there is any conflict between 
a form and any other part of the attached material, the provisions of the form 
apply. 
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 COMMERCIAL PROPERTY
 CP 01 40 07 06
 

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY. 
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 EXCLUSION OF LOSS DUE TO VIRUS OR BACTERIA  
 
This endorsement modifies insurance provided under the following:  

 
COMMERCIAL PROPERTY COVERAGE PART 
STANDARD PROPERTY POLICY  

 
A. The exclusion set forth in Paragraph B. applies to 

all coverage under all forms and endorsements 
that comprise this Coverage Part or Policy, includ-
ing but not limited to forms or endorsements that 
cover property damage to buildings or personal 
property and forms or endorsements that cover 
business income, extra expense or action of civil 
authority.     

B. We will not pay for loss or damage caused by or 
resulting from any virus, bacterium or other micro-
organism that induces or is capable of inducing 
physical distress, illness or disease.  

  However, this exclusion does not apply to loss or 
damage caused by or resulting from "fungus", wet 
rot or dry rot. Such loss or damage is addressed in 
a separate exclusion in this Coverage Part or Pol-
icy. 

C. With respect to any loss or damage subject to the 
exclusion in Paragraph B., such exclusion super-
sedes any exclusion relating to "pollutants".    

D. The following provisions in this Coverage Part or 
Policy are hereby amended to remove reference 
to bacteria: 

 1. Exclusion of "Fungus", Wet Rot, Dry Rot And 
Bacteria; and 

 2. Additional Coverage - Limited Coverage for 
"Fungus", Wet Rot, Dry Rot And Bacteria, in-
cluding any endorsement increasing the scope 
or amount of coverage. 

E. The terms of the exclusion in Paragraph B., or the 
inapplicability of this exclusion to a particular loss, 
do not serve to create coverage for any loss that 
would otherwise be excluded under this Coverage 
Part or Policy.  
 

Case 5:20-cv-13002-MAG-APP   ECF No. 1, PageID.45   Filed 11/09/20   Page 45 of 49



© ISO Properties, Inc., 2006 

ALASKA, DISTRICT OF COLUMBIA, LOUISIANA, NEW YORK, PUERTO RICO 
COMMERCIAL FIRE AND ALLIED LINES 
FORMS FILING CF-2006-OVBEF 
 

Amendatory Endorsement - 
Exclusion Of Loss Due To Virus Or 

Bacteria  
About This Filing 

This filing addresses exclusion of loss due to disease-causing agents such as 
viruses and bacteria. 

New Form 
We are introducing: 

♦ Endorsement CP 01 75 07 06 - Exclusion Of Loss Due To Virus Or Bacteria  

Related Filing(s) 
Rules Filing CF-2006-OVBER  

Introduction 
The current pollution exclusion in property policies encompasses contamination 
(in fact, uses the term contaminant in addition to other terminology).  Although 
the pollution exclusion addresses contamination broadly, viral and bacterial 
contamination are specific types that appear to warrant particular attention at this 
point in time.   

An example of bacterial contamination of a product is the growth of listeria 
bacteria in milk.  In this example, bacteria develop and multiply due in part to 
inherent qualities in the property itself.  Some other examples of viral and 
bacterial contaminants are rotavirus, SARS, influenza (such as avian flu), 
legionella and anthrax.  The universe of disease-causing organisms is always in 
evolution. 

Disease-causing agents may render a product impure (change its quality or 
substance), or enable the spread of disease by their presence on interior building 
surfaces or the surfaces of personal property.  When disease-causing viral or 
bacterial contamination occurs, potential claims involve the cost of replacement 

Case 5:20-cv-13002-MAG-APP   ECF No. 1, PageID.46   Filed 11/09/20   Page 46 of 49



COMMERCIAL FIRE AND ALLIED LINES 
FORMS FILING CF-2006-OVBEF Page 2
 

© ISO Properties, Inc., 2006 

of property (for example, the milk), cost of decontamination (for example, 
interior building surfaces), and business interruption (time element) losses.   

Current Concerns 
Although building and personal property could arguably become contaminated 
(often temporarily) by such viruses and bacteria, the nature of the property itself 
would have a bearing on whether there is actual property damage.  An allegation 
of property damage may be a point of disagreement in a particular case.  In 
addition, pollution exclusions are at times narrowly applied by certain courts.  In 
recent years, ISO has filed exclusions to address specific exposures relating to 
contaminating or harmful substances.  Examples are the mold exclusion in 
property and liability policies and the liability exclusion addressing silica dust.  
Such exclusions enable elaboration of the specific exposure and thereby can 
reduce the likelihood of claim disputes and litigation. 

While property policies have not been a source of recovery for losses involving 
contamination by disease-causing agents, the specter of pandemic or hitherto 
unorthodox transmission of infectious material raises the concern that insurers 
employing such policies may face claims in which there are efforts to expand 
coverage and to create sources of recovery for such losses, contrary to policy 
intent.    

In light of these concerns, we are presenting an exclusion relating to 
contamination by disease-causing viruses or bacteria or other disease-causing 
microorganisms.   

Features Of New Amendatory Endorsement 
The amendatory endorsement presented in this filing states that there is no 
coverage for loss or damage caused by or resulting from any virus, 
bacterium or other microorganism that induces or is capable of inducing 
physical distress, illness or disease.  The exclusion (which is set forth in 
Paragraph B of the endorsement) applies to property damage, time element and 
all other coverages; introductory Paragraph A  prominently makes that point.  
Paragraph C serves to avoid overlap with another exclusion, and Paragraph D 
emphasizes that other policy exclusions may still apply. 

Copyright Explanation 
The material distributed by Insurance Services Office, Inc. is copyrighted.  All 
rights reserved.  Possession of these pages does not confer the right to print, 
reprint, publish, copy, sell, file or use same in any manner without the written 
permission of the copyright owner. 
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Important Note 
Insurance Services Office, Inc. (ISO) makes available advisory services to 
property/casualty insurers. ISO has no adherence requirements. ISO policy forms 
and explanatory materials are intended solely for the information and use of 
ISO's participating insurers and their representatives, and insurance regulators. 
Neither ISO's general explanations of policy intent nor opinions expressed by 
ISO's staff necessarily reflect every insurer's view or control any insurer's 
determination of coverage for a specific claim. ISO does not intercede in 
coverage disputes arising from insurance policies. If there is any conflict between 
a form and any other part of the attached material, the provisions of the form 
apply. 
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 EXCLUSION OF LOSS DUE TO VIRUS OR BACTERIA  
 
This endorsement modifies insurance provided under the following:  

 
COMMERCIAL PROPERTY COVERAGE PART 
STANDARD PROPERTY POLICY  

 
A. The exclusion set forth in Paragraph B. applies to 

all coverage under all forms and endorsements 
that comprise this Coverage Part or Policy, includ-
ing but not limited to forms or endorsements that 
cover property damage to buildings or personal 
property and forms or endorsements that cover 
business income, extra expense or action of civil 
authority.     

B. We will not pay for loss or damage caused by or 
resulting from any virus, bacterium or other micro-
organism that induces or is capable of inducing 
physical distress, illness or disease.  

  However, this exclusion does not apply to loss or 
damage caused by or resulting from fungus. Such 
loss or damage is addressed in a separate exclu-
sion in this Coverage Part or Policy. 

C. With respect to any loss or damage subject to the 
exclusion in Paragraph B., such exclusion super-
sedes any exclusion relating to "pollutants".    

D. The terms of the exclusion in Paragraph B., or the 
inapplicability of this exclusion to a particular loss, 
do not serve to create coverage for any loss that 
would otherwise be excluded under this Coverage 
Part or Policy.  
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