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49.000 Scope of part.

(a) This part establishes-pelietescovers the policy and procedures relating-to-the-complete-or
partial-termination-effor terminating contracts fer-the-convenienee-ofcarly. The Government

ercan terminate contracts for two main reasons:

(1) For its own convenience.

(2) Because the contractor failed to perform (called "default—t").

(b) This part prescribes—

(1) The contract clauses relating to termination and excusable delay: and-inelades
(2) Instructions for using termination and settlement forms.

49.001 Definitions.
As used in this part-—

Other work means any-eurrent-orscheduled-work-of the-contractor,-whether-Government erand

commercial;-otherthan work the contractor is doing now or plans to do later, which does not
include work related-toon the terminated-contract that was terminated.

Plant clearance period, as-used-in-this-subpart;means-the-a set time period beginning-enthat starts
when the effeetive-date-of-contract eempletionis completed or terminationterminated and

endingends 90 days (ersuchlongerperiod-as-may be-agreed-to)-after reeeipt-by-the contracting

officer efreceives acceptable inventory schedules for each property classification. The parties can

agree to make this period longer if needed. The final phase efthe-plantelearance period-means
that-periodstarts after reeeipt-efthe contracting officer receives acceptable inventory schedules.

Settlement agreement means a written agreement in the form of a contract modification

setthngthat settles all or a-severable-pertienpart of a settlement proposal-

Settlement proposal means a contractor's or subcontractor's proposal for effeetingsettlement

efending a contract terminated in whole or in part;-submitted-by-a-contractor-orsubeontractor-in.
The proposal must use the formsr egulred forms and sa-ppeﬁed—by—themclude supportmg data;

required-by from this part. A

weord-"elaimSettlement proposals count as ”clalms under false claims aetslaws (see 18 U S.C.
287 and 31 U.S.C. 3729).

Unsettled contract change means anya contract change or contract term for which a
definttrveformal modification is required but has not been executed.

49.002 Applicability.



(a€)(1) This part applies to contracts that previde-forallow termination for theGovernment
convenience efthe-Gevernmentor for-the-defavltefthe-contractor (see-alse12-403-and-default.
See part 13-362-4)- for information on simplified acquisition contracts.

(2) This part does not apply to contracts for commercial preduetproducts and commercial serviee
eentraetsservices awarded wsigunder part 12 procedures. Seelor those contracts, use part

12463 for termlnatlon pohc1es—fe%eemfaem—feﬁtheaeqms+ﬁe&eﬁeefﬁm%eml—pfedﬂets—&ﬂd

eem&&erai—semees—thts—p&ﬂ—pmwdes—ad{mms&atwe Thls part can be used as guldance wh+eh
may-be-foHewedunless-for those contracts, but only if it is+reensistentdoes not conflict with the

%q&&emeats—&&d—p%eeedwes—m—l%#@%ﬁem&&&&eﬂ?&nd—thepart 12 or the apphcable clause—at

(b) Contractors shalkmust use this part—&n%ess—mappfep%}ate to settle subcontracts terminated
asafter a result-ef-meodifieationofcost-reimbursement prime eentraets-contract is modified, unless
the contracting officer shalldeems such a use inappropriate. The contracting officer must use this
part as a guide #-evaluatingwhen reviewing subcontract settlements-efsubeontracts-terminated
for-the-convenienee-of-a-. This applies when the contractor wheneveruses the subcontract

settlement will-be-theas basis ef-for reimbursement under a propesalforreimbursementfromthe
Geverament-undera-cost-reimbursement contract.

(c) The contracting officer may use this part in-determininganto determine equitable

adjustmentadjustments resulting from a modification under the-Changes elause-of any-contraet;
exeept-clauses. This does not apply to cost-reimbursement contracts.

(d) When 2 enthis part

refers to the "amoun " of thea settlement proposal that—amekmt—shaﬂ—bedeteﬂmned—byéedﬂeﬂﬂg
from-the-grosscalculate as follows:

(1) Start with the total settlement propesed-the-ameuntspayableamount requested.

(2) Then subtract—

(1) Amounts due for completed artieles-er-work at the contract price; and

(i1) Amounts for thesettlement-efscttling subcontractor settlement-proposals.

(3) Do not subtract—

(1) Credits forretention-or-otherdispesaleffrom keeping or selling termination inventory: and
anounts for

(11) Advance or partial payments shal-netbe-deduetedalready made.
Subpart 49.1 - General Principles

49.100 Scope of subpart.
(a) This subpart deals-withcovers-



(1) The authority and respensibilitydutics of contracting officers to terminate contracts i#
whelecompletely or #partpartially for theGovernment convenience efthe-Geverament-or
forcontractor default;

(2) Duties-of theecontractor-What contractors and the-contracting effieerofficers must do after
issuanece-of the-noetice-ofa termination notice;

(3) GeneralBasic procedures for the-settlement-ofscttling terminated contracts; and

(4) Settlement agreements.

(b) Add%t%e&al—pﬂ&eiplesappl&eab}ﬁeﬂ%Pm}naﬁeﬂ—fer—More detailed rules are in other
subparts. Subparts 49.2 and 49.3 cover convenience terminations and settement-efsettlements
for fixed-price and cost-reimbursement contracts-are-ineluded-in-subparts—492-and-493-
Addittonal-prineiplesapphicable to-the terminationofeontraetsfor ~ default
are-ineludedin-subpart—49-4terminations.

49.101 Authorities and responsibilities.
(a) FheContract termination clauses er-othercontract-elauses-autherizegive contracting officers

the authority to—

(1) Terminate contracts for convenience; or fer-default;; and-te

(2) Enter into settlement agreements under this regulation.

(b) The contracting officer shalhmust terminate contracts, whether for default or convenience,
only when it is in the Government's interest. The-contracting-officershall-effeetUse a no-cost
settlement instead of issuire-a termination notice when——

(1) It is known that the contractor will accept eneit,

(2) Government property was not furnished, and

(3) There are no outstanding payments, debts due the Government, or other contractor
obligations.

(c) When-theprice-of the-undelivered-balanee-ef the-Contracting officers should not terminate a
contract for convemence when the remammg work is worth less than $5 OOO—Ghe—eeﬂ%Paet—sheu}d

(d) After the contracting officer issues-a-netice-of termination;-theor termination contracting
officer (TCO) issues a termination notice, the TCO handles the settlement negotiations, including
no-cost settlements if appropriate. The TCO is responsible for negetiating-anysettlement
working out payment details with the contractorineludingane-costsettlementifappropriate—.
Auditors and FEO's-shall-premptlyschedule-and-eompleteaundit TCOs must work quickly on




reviews-and, negotiations, giving-partieslarand give special attention to the-need-for-timely
action-on-al-settlements-invelving-small business eeneernssettlements.

(e) KWhen the same item is under contract with both large and small business
eeneerasbusinesses, and #is-neeessarythe contracting officer needs to terminate some of the

undelivered items for convenience-part-of-the-unitsstil-to-be-delivered;, the contracting officer
must give preference shall-be-given-to the-continuing perfermanee-of-small business contracts
evertargeunless it can be clearly shown that the small business eentracts-unless-the-ehiefofwill

be unable to provide the ecentracting-office-determines-that-thisisnetitem in the- Government's

mteresta timely fashion.

(f) The contracting officer isresponsiblefortherelease-ofexeesshandles releasing extra funds

resulting-from the-terminationunlessterminations. This responsibility is-speetfieally-delegatedcan
be given to the TCO if specified in writing.

49.102 Notice of termination.

(a) General. The-contracting-officershallContracting officers must terminate contracts for
convenienee-or-default-only bywith a written notice to the contractor-(. See 49.601)- for the
notice format. The notice of termination may be expedited by means of electronic
communication capable of providing confirmation of receipt by the contractor. When mailing the

notice-is-matled;+t-shall-be-sent-by, use certified mail; and request return receiptrequested—When

the-contractingofficearrangesfor. [f hand-delivery-ef-delivering the notice, aget written
acknowledgment shall-be-ebtained-from the contractor. The notice shall-state-must include the

following:

(1) FhatWhy the contract is being-terminated for-the-(convenience efthe-Gevernment{or for
default) underand the related contract clause-autherizing.

(2) When the termination;: takes effect.
2 The effective-d c ination:
3y c ination:

(3) How much of the contract is terminated (partial or complete). If partial, which parts are
terminated.

(4) Any special instructions; and

(5) Fhe-Steps the contractor should take to minimize-the-impaetonpersennethelp employvees if

the termination, together with all other outstanding terminations, will ressltin-acause significant

fedaeﬁeﬂ—m—ﬂ&e—eeﬂﬁaeter—s—weﬂefefee—{seewb losses See 49.601 2 paragraph (g)—ef—the—ﬂef&ee




(b) Distribution of copies. The contracting officer shallmust simultaneously send the termination
notice to the contractor;-and-a-ecopy-te; the contract administration office; and te-any known
assignee, guarantor, or surety-ef-the-contractor.

(c) Amendment of termination notice. The contracting officer may amend a termination notice
to-

(1) Correctnonsubstantivelix minor mistakes-i-the-netice;

(2) Add supplemental-datamore information or instructions; or

(3) Rescind the notice if it is determineddiscovered that #emsthe terminated had-beenitems were
completed or shipped before the eentractor'sreeeipt-efcontractor received the notice.

(d) Reinstatement of terminated contracts. Upon written consent of the contractor, the
contracting office may reinstate thea terminated portion of a contract in whole or in part by
amending the notice of termination if it has been determined in writing that-

(1) Circumstances clearly indicate aregquirementforthat the Government still needs the
terminated items; and

(2) Reinstatement is-advantageous-tobenefits the Government.

49.103 Methods of settlement.
(a) Settlement of terminated cost-reimbursement contracts and fixed-price contracts terminated
for convenience may be effected by-(a-

(1) Negotiated agreement;(b;
(2) Determination by the TCO;¢:

(3) Costing-out under vouchers using SF 1034, Public Voucher for Purchases and Services Other
Than Personal, for cost-reimbursement contracts (as prescribed in subpart 49.33;): or(€

(4) A combination of these methods.

(b) When possible, the TCO should negotiate a fair and prompt settlement with the contractor.
The TCO shalmust settle a settlement proposal by determination only when it cannot be settled
by agreement.

49.104 Duties of prime contractor after receipt of notice of termination.

After receipt-ofthenoetice-ofreceiving a termination notice, the contractor shall-cemply—withis

required to follow the notice and the termination clause of the contract, except as otherwise
directed by the TCO. The notice and clause applicable-tefor convenience terminations generally
require thatthe contractor- to—




(a) Stop work immediately on the terminated portion of the contract and stop placing
subcontracts thereunderfor that work;

(b) Terminate all subcontracts related to the terminated portion of the prime contract;

(c) Immediately adwvisetell the TCO efabout any special circumstances precluding-the-stoppage
ofthat prevent stopping work;

(d) Perform the continued portlon of the contract and submit promptly any request for an

equitable adjustment of price for the continued portion, supperted-by-evidence-of anyinereasein

the-eost-if the termination is partial. Support this request with evidence of any cost increases;

(e) Take necessary or directed action to protect and preserve property in the contractor's
possession in which the Government has or may acquire an interest-and;-as. When directed by
the TCO, deliver thethis property to the Government;

(f) Promptly notify the TCO in writing of any legal proceedings grewing-eut-efarising from any
subcontract or other commitment related to the terminated portion of the contract;

(g) Settle outstanding liabilities and proposals arising eut-effrom termination of subcontracts;
obtaining. Get any approvals or ratifications reguired-by-the TCO requires;

(h) Promptly submit the contractor's own settlement proposal, supported by appropriate
schedules; and

(1) Dispose of termination inventory; as directed or authorized by the TCO.
49.105 Duties of termination contracting officer after issuance of notice of termination.

(a) Cenststent-withlollowing the termination clause and the-netice-eftermination notice, the
TCO shalmust-

(1) Direet-theactionrequired-of [cll the prime contractor what actions to take;

(2) Examine-the-settlement propesal-efReview the prime eentraeter-contractor's settlement
proposal and, when appropriate, thesubcontractor settlement proposals-ef-sub-contractors;

(3) PrempthyQuickly negotiate settlement with the contractor and enterintemake a settlement
agreement; and

(4) PremptlyQuickly settle the contractor's settlement proposal by determination for the-elements

thatportions on which agreement cannot be agreed-enrcached, if unable-tonegotiate-a complete
settlement cannot be negotiated.

(b) To expeditespeed up settlement, the TCO may reguestask for specially gualified
persenneltrained people to-



(1) Assist in dealings with the contractor;
(2) Advise on legal and eentractaalcontract matters;
(3) Conduct accounting reviews and advise-and-assist enwith accounting matters; and

(4) PerfermHandle the following funetionsregarding-termination inventory tasks (see subpart
45.6):

(1) Verify #s-existenee-the inventory exists;

(1) Determine-gualitativeDecide what can be allocated and guantitative-alloeabiityin what

amounts;

N ot :  conbilitss

(ii1) Recommend whether items can be used or are serviceable:

(iv) YUndertakeDo necessary screening and redistribution-; and

(v) AssistHelp the contractor in-accomplishing-other-dispesitionget rid of remaining items.

(c) The TCO should prempthrquickly hold a eenfereneemecting with the contractor to

develepmake a definite-programclear plan for effeetingcompleting the settlement. When

appropriate-in-thejudgment-of the FCO, after eensultingtalking with the contractor,
priretpatmajor subcontractors should be reguestedasked to attend. Topics thatsheuldto be

discussed atthe-eenferenee-and documented include- the following:

(1) General-prineiplesrelating to-the settlement-ofBasic rules for settling any settlement
proposal, including ebligatiens-efwhat the contractor must do under the termination clause-efthe

eontract;.

(2) ExtentHow much of the termination;peintat-whiehcontract is terminated, when work s
stoppedstops, and status of any-plans, drawings, and information that would have been delivered
hadif the contract had been completed:.

(3) Status of any continuing work;

(4) Obligatien-efthe-contractor-The contractor's duty to terminate subcontracts and general
prineiples-to-be-followedin-basic rules for settling subcontractor settlement proposals:.

(5) Names of subcontractors involved and the-dates the termination notices were issued to thems:.

(6) Contractor persennelstaff handling review and settlement of subcontractor settlement
proposals and the-methods being used:.



(7) ArrangementsPlans for transfer-eftransferring title and deliveryfor delivering to the
Government ef-any material required-bymaterials the Government; needs.

(8) General-prineiplesBasic rules and procedures to-befoHowed-in-the-protection;preservationfor
protecting, preserving, and dispesttiengetting rid of the-eentraetor'scontractor and

sabeentraetors'subcontractor termination inventories, including the-preparation-efpreparing
termination inventory schedules:.

(9) Contractor accounting practices and preparation of SF 1439 (Schedule of Accounting
Information (49.602-3)):)).

(10) Eermin-whiehWhat form to submituse when submitting settlement proposalss:.

(11) Accounting review of settlement proposals:.

(12) Any reguirementneed for interim financing in-the-natare-ofthrough partial paymentss:.;

(13) Fentative-time-seheduleRough timeline for negetiation-ofnegotiating the settlement,
including submissten-bywhen the contractor and subcontractors efmust submit settlement
proposals, termination inventory schedules, and accounting information schedules (see 49.206-3
and 49.303-2);).

(14) Actions taken by the contractor to mintmize-tmpaetupen-reduce harm to employees affected
adversebyhurt by the termination (see paragraph (g) of the letter notice in 49.601-2):and).

(15) Obligation-ofthe-contractortofurnishContractor's duty to provide accurate, complete, and
current cost or pricing data, and to certify te-thateffeetin-aececordance-with15-403-4(a)+this data

(see part 15 requirements for certified cost or pricing data) when the ameunt-efa-termination
settlement agreementamount, or a-partial termination settlement agreementamount plus the
estimate-estimated cost to complete the continued pertion-of-the-centractwork, exceeds the cost
or pricing data threshold in part 15.403-4-

491052 Release of excess funds.

(a) The TCO shalmust estimate the-funds required-to-settle-the-termination;needed for
settlement, and within 30 days afterthereeeipt-ofof receiving the termination notice, recommend

that the contractmg officer release ef-excess funds—te The contractmg ofﬁcer—”Phe—}mtl-&}

eﬁﬁeer—er—the—”P@Q— or TCO (1f delegatedg ven the respons1b111ty) should qulcklv release the
initial excess funds. The TCO shalhmust not recommend the-release-efircleasing amounts under
$1,000; unless requested by the contracting officer.




(b) The TCO shallmain ; vetlla : : must
continuously monitor fundmg requ1rements in order to release of—&ﬂlfaddnwnal excess funds
¢promptly. See 49.604 for a recommended format-ferrelease-of-excessfundsis1-49-604).. If
previous funding releases efexeessfundsresultincreate a shortage efthe-ameountrequired-for
settlement, the TCO shall-prempthy-informmust tell the contracting officer immediately. The
contracting officer;whe-shal-remnstate must restore the funds within 30 days.

49105-42 Cleanup of construction site.
T-the-ease-ofF or terminated construction contracts, the contracting officer shalmust direct aetion
to-ensure-the-cleanup eftheactions to ensure: site cleanup, protection of serviceableusable

materials, removal of hazards, and any other action-neeessary-to-leaveactions needed for a safe
and healthfuthealthy site.

49.106 Fraud or other criminal conduct.
If the TCO suspects fraud or other criminal conduct related to the settlement of a terminated
contract, the TCO shall discontinue negotiations and report the facts under agency procedures.

49.107 Audit of prime contract settlement proposals and subcontract settlements.

(a) Fhe FC€O-shallrefereach-Prime contractor audits. The TCO must send settlement prepesat

valued-at-er-abeveproposals to the thresheldaudit agency for ebtainingreview when the value

meets or exeeeds the cert1ﬁed cost or prlcmg data set—feﬁhthleshold in EARpart 15.403-4a)Hte
; ; rmendations: The TCO may submit

settlemen{send proposals ollless—thaﬁvalued below the threshold for ebtaining-certified cost

erand pricing data te-thefor audit ageney-—Referrals-shallindieate-anyreview.

(1) When referring proposals, include-

(1) Specific information er-data-thatthe TCO considers relevant; and-shal-inelude

(i1) Facts and circumstances that-wilassistto help the audit agency-inperformingsfunetion-.

(2) The audit agency shalmust-

(1) Develop requested information-and-may-make-any-further;

(11) Make additional accounting reviews -eenstdersas appropriate—Afteritsreviewthe-audit
ageney-shall; and

(ii1) Submit written comments and recommendations to the TCO.-When-aformal-examination-of
settlement




3) For proposals valeed-under the threshold for-ebtainingcertified-cost-orprieing-data-isthat do
not warrantedneed formal examination, the TCO will perform-or-have-performeddo a desk

review and include a written summary efthereview-in the termination case file.

(b) Subcontract settlement audits. The TCO shalmust refer subcontract settlements reeeived-for
approvalorratthicationto the approprite-audit agency-torreview-—andrecommendations when—

(1) The amount exceeds the certified cost or pricing data threshold-fer-ebtainingeertified-cost-or
prietrg-data; or

(2) The TCO determines-thatdecides a complete or partial accounting review is advisable. The
audit agency shalmust submit written comments and recommendations to the TCO. FheThis
review by-the-audit-ageney-does not relieveremove the prime eentraetorcontractor's or higher-tier
subeontractor-of-thesubcontractor's responsibility ferperforming-anto do their own accounting
review.

(c) Contractor responsibilities.

(M) - he prime con o el siheon -
pe%fe%m&ne&ef—Prlme contractors and subcontractors must perfOIm accountlng reviews and any
necessary field audits. However, the TCO should request thea Government audit ageney-te

perform-the-accounting review-of a subcontractor's settlement proposal when-—
(1) A subcontractor objects, for competitive reasons, to an aceountingreview-of itsrecords-by-an

upper-tier contractor reviewing its records;

(i1)) The Government audit agency is evrrenthyperformingandit-workalready working at the
subcontractor's plantlocation, or can perfermdo the audit more economically-erefficiently;

(1i1) Auditby-the-Government audit is reeessaryneeded for consistent audit-treatment and orderly
administration; or

(iv) The contractor has-a substantial or controlling financial interest in the subcontractor.

(2) The audit agency should avoid duplieation-ofaceountingduplicating reviews perfermeddone
by the-upper-tier eontractor-on-subeontractorsettlementpropesals-contractors. However, this
sheulddoes not meel&de—the—@evemmeﬂt—&em—m&kmg—prevent add1t10na1 Govemment reV1ews

When approprlate

(d) FheUsing audit repertisreports. Audit reports are advisory onlys-and+s. The TCO uses them
for the FEO-touse-in-negotiating a-settlementscttlements or issuinrg-amaking unilateral
determinatien-determinations. Government personnel handling audit reports must be careful not
to reveal privileged information erinfermatien-that wiljeepardizecould hurt the negotiation




position of the Government, the-prime contractor, or a-higher-tier subcontractor. Censistent-with
this; When appropriate and when-in the Government's best interest, the TCO may furnishgive

audit reports under-paragraph{e)-ofthisseetion-to prime contractors and higher-tier
subcontractors for theiruse-in-settling subcontract settlement-proposals.

49.108 Settlement of subcontract settlement proposals.

49.108-1 Subcontractor's rights.

A-stubeentraetor-hasSubcontractors have no eentraetaaldirect contract rights against the
Government upen-the-termination-efwhen a prlme contract-A-subeentraetor is terminated.
Subcontractors may have rights against the prime contractor or intermediate subcontractor with
whom it has contracted. Upen-termination-of When a prime contract is terminated, the prime
contractor and each subcontractor are responsible for the-premptsettlement-efpromptly settling
the settlement proposals of their immediate subcontractors.

49.108-2 Prime contractor's rights and obligations.
(a) Termination for convenience clauses previde-that-after receipt-ofaterminationnotice-the
prime-contractor shall,-unless-directed-otherwise- by-the FE€O,require prime contractors to

terminate al-subcontracts te-the-extent-that-theyrelaterclated to the-performanee-efterminated
prime work terminated—Therefore;unless the TCO directs otherwise. Prime contractors should

include a-termination elauseclauses in their subcontracts for their ews-protection. Suggestions
regardinguse-ofSce subpart 49.5 for suggestions on subcontract termination clauses-are-#

subpart 49.5.

(b) Fhefailure-oflf a prime contractor fails to include an-appropriateproper termination
elauseclauses in any-subeentraet;subcontracts or fails to exercise the-clause rights, shalthis does
nOt—:

(1) Affect the Government's right to require thesubcontract termination-efthe-subeentraet; or

(2) Increase the-ebligation-ofthe-Government obligations beyond what #they would have been i
the-subeontract-had-contained-an-appropriate-elausewith proper clauses.

feHmnany-ease;(c) Normally, the TCO should measure the reasonableness of the-prime
contractor'ssettlementcontractor settlements with the-subeentractor should-normally-be
measuredsubcontractors by the aggregatetotal amount due under paragraph (f) of the subcontract
termination clause suggested in 49.502(e). The TCO shalmust allow reimbursement #-exeess
efabove that amount only in unusual cases and then-only te-the-extent-thatthe-terms-oefwhen the
subcontract terms did not unreasonably increase the subcontractor's rights-efthe-subeontractor.

49.108-3 Settlement procedure.

(a) Contractors shalmust settle with subcontractors #-general-eonformitywithfollowing the
same policies and principles relating-to-settlement-ofused for prime eentraetscontract settlements
in this subpart and subparts 49.2 or 49.3. However, the prime contractor or next higher tier
subcontractor must accept the basis and form of the subcontractor's settlement proposal-must-be

aceeptable-to-the prime-contractor-or-the next higher tier subeontraetor.. Each settlement must be
supperted-byhave enough accounting data and other information sufficientfor-adequatereview




by-for the Government—tane-event-will- to adequately review it. The Government will never pay
the prime contractor any amount for less-ef-antieipaterylost anticipated profits or consequential
damages restlting-from the-terminatien-efterminating any subcontract (but see 49.108-5).

(b) Except as provided in 49.108-4, the TCO shallmust require that-

(1) All subcontractor termination inventory be disposed of and accounted for #+-aceordance
withfollowing the procedures eentained-in paragraph (j) of the-clause at-52.245-1, Government
Property; and

(2) The prime contractor submit;fer-appreval-erratification; all termination settlements with
subcontractors for approval or ratification.

(¢) The TCO shal-prempthymust quickly examine each subcontract settlement received to
determine thatwhether-

(1) The subcontract termination was made-necessary by-the-terminationbecause of the prime
contract termination (or by-issuaneebecause of a change order——see 49.002(b)-—Fhe- FEO-will
e e e S

(2) The settlement was arrived-atmade in good faiths;;

(3) The settlement amount is reasonable-in-ameunt;; and

(4) The settlement is allocable to the terminated portion of the contract (or; if only partially
allocable-enly-in-part, that the proposed allocation is reasonable). -}

(d) When considering the-reasonableness-efif any subcontract settlement is reasonable, the TCO

shallmust generally be-guided-byfollow the provisions efin this part relatingto-thesettlement
offor settling prime contracts;-and-shal. The TCO must also comply with any applicable

requirements efin 49.407106 and 49.111 relatingtofor accounting and other reviews. After the
examination, the TCO shallmust notify the contractor in writing of—

(1) Approval or ratifications-e+; and
(2) The reasons for disapproval.

49.108-4 Authorization for subcontract settlements without approval or ratification.

(a3€)(1) The TCO maysupen-writtenreguest; give written authorization to the prime contractor
to eencludecomplete settlements of subcontracts terminated in whole or in part without approval
or ratification when the ameunt-efsettlement amount (see 49.002(d)) is $100,000 or less;. This
requires a written request from the contractor. The TCO may grant this authorization if—

(1) The TCO is satisfied with the adequacy of the procedures used by the contractor in settling
settlement proposals, including proposals for retentions;-salekeeping, selling, or ether




dispesalotherwise disposing of termination inventory of the immediate and lower tier
subcontractors-. The TCO shalmust obtain the-advice and recommendations ef-from-—

(A) The appropriate audit agency relatingteabout the adequacy of the contractor's audit
administration, including personnel;; and

(B) The cognizant plant clearance officer relatingteabout the adequacy of the contractor's
procedures and personnel for the-administration-efhandling property disposal matters):;

(i1) Any termination inventory included in determining the ameunt-efthe-settlement amount will
be disposed of as directed by the prime contractor, except that the-dispesitiondisposing of the
inventory shalhwill not be subject to-

(A) Review by the TCO under 49.108-3(c); or
(B) The screening requirements in 45.602-3; and

(ii1) A certificate similar to the certificate in the settlement proposal form in 49.602-1(a) will
accompany the settlement.

(2) Except as providedstated in paragraph (a)(4) of this section, authority granted to a prime
contractor under paragraph (a)(1) of this section by any TCO shalimust apply to all Executive
agencies' prime contracts that are terminated; or modified by change orders.

(3) Except as providedstated in paragraph (a)(4) of this section, the TCO shalmust accept;
settlements of terminated lower tier subcontracts as part of the prime contractor's settlement
proposal;. This applies when the settlements efterminatedtowertiersubeontracts-conecladedare

completed by any of the prime contractor's immediate or lower-tier subcontractors who have
been granted authority as prime contractors to settle subcontracts:, provided; that the settlement
is within the limit of the authority. Authorization to settle proposals of lower-tier subcontractors
shalmust not be granted directly to subcontractors. However, a prime contractor authorized to
approve subcontractor settlements may also exercise this authority in-its-eapaeitywhen acting as
a subcontractorwith-respeette for its terminated subcontracts and orders. When exercising this
authority as a subcontractor, the contractor shalhmust notify the purchaser.

(4) The provisions of paragraphs (a)(1), (2), and (3) of this section shaldo not apply to contracts
under the administration of any contracting officer if the contracting officer se-notifies the prime
contractor concerned. This notice shalmust—

(1) Be in writing;; and
(i1) If paragraph (a)(3) of this section is involved, specify any subcontractor affected.
(b) Section 45.602 shalmust apply to disposal of completed end items allocable to the

terminated subcontract. However, these items may be disposed of without review by the TCO
under 49.108-3 and without screening under 45.602-3, if the items do not require demilitarization



and the total amount (at the subcontract price) when added to the ameunt-efthe-settlement
amount does not exceed the amount authorized under this subseetionsection.

(c) A TCO granting the authorization in paragraph (a)(1) of this section shalkmust periodically (at
least annually) make a selective review of settlements and settlement procedures-to-determine.
This review determines if the contractor is making adequate reviews and fair settlements, and
whether the authorization should remain in effect. The TCO shallmust obtain the-advice and
recommendatlons effrom the approprlatc audit agency and the cogmzant plant clearance officer.

The TCO shaHm ust revoke the authorlzatlon by wrltten notice to the contractor, effectlve on the
date of receipt-, when—

(1) The contractor's procedures are not adequate:

(2) Improper settlements are being made: or

(3) The authority has not been used in the preceding 2 vears.

(d) The contractor may make any number of separate settlements with a single subcontractor but
shallmust not divide settlement proposals solely to bring them under an authorization limit.
Separate settlement proposals that would normally be included in a single proposal, such as those
based on a series of separate orders for the same item under one contract, shallmust be
consolidated whenever possible.

(e) Upon written request of the contractor, the TCO may increase an authorization granted under
paragraph (a)(1) of this subseetiensection to authorize the contractor to conclude settlements
under a particular prime contract. The TCO may limit the increased authorization to specific
subcontracts or classes of subcontracts.

(f) Authorizations granted under his-49.108-4 shaldo not authorize the settlement of requisitions
or orders placed with any unit within the contractor's corporate entity.

49.108-5 Recognition of judgments and arbitration awards.

(a) When a subcontractor obtains a final judgment against a prime contractor, the TCO shallfor
the-purpeses-ofsetthng the prime-eontract,must treat the ameunt-efthejudgment amount as a
cost of settling with the contractor;. This applies to the extent the judgment is properly allocable
to the terminated portion of the prime contract, if- these conditions are met:

(1) The prime contractor-kas made reasonable efforts to include in the subcontract a termination
clause described in 49.502(e), 49.503(c), or a similar clause exeludingthat excludes payment of
anticipatory profits or consequential damages:.



(2) The proevisions-of-the-subcontract relatingto-the-provisions about termination rights of
theboth parties upen-its-termination-are fair and reasonable and do not unreasonably increase the

subcontractor's common law rights-ef-the-subeontractor;.

(3) The contractor made reasonable efforts to settle the subcontractor's settlement proposal-efthe
subeontractor:

(4) The contractor gave-premptroticetopromptly notified the contracting officer efthe-initiation
efwhen the proceedings #-whiehthat led to the judgment was+enderedbegan and did not refuse

to give the Government control of the defense-of theproceedings:and.

(5) The contractor diligenthy-defended the suit diligently or, if the Government assumedtook

control of the defense-ofthe-proceedings;rendered, provided reasonable assistance when
requested-by-the-Gevernment.

(b) If thenot all conditions in paragraphs (a)(1) through (5) of this section are-net-al met, the
TCO may allow the contractor the part of the judgment considered fair for settling the
subcontract settlement-proposal;giving-dueregard-te. The TCO must consider the policies in this
part for settlement-ef proposals.

(c) When a contractor and-a subcontractor submit the subcontractor's settlement proposal to
arbitration under any applicable law or contract provision, the TCO shallmust recognize the
arbitration award as the cost of settling the contractor's proposal-efthe-centractor. This applies to
the same extent and under the same conditions as in paragraphs (a) and (b) of this section.

49.108-6 Delay in settling subcontractor settlement proposals.

When a prime contractor's inability to settle with a subcontractor delays the-settlement-ofthe
prime contract settlement, the TCO may settle with the prime contractor. The TCO shalt
exeeptmust exclude the subcontractor settlement proposal from the settlement #
whelecompletely or partpartially and reserve the rights of the Government and the-prime

contractor with-respeettorcgarding the subcontractor proposal.

49108-8-Assignment of rights under subcontracts.

(a)-Fhe Termination for convenience clauses in 52.249:- (except the-short-form clauses;-obligate
the) require prime eentraetorcontractors to assign to the Government;-as-directed-by-the FCO; all
rights, titles, and interestinterests under any subcontract terminated because of termination-ofthe
prime contract termination. The TCO shalldirects this assignment. The TCO must not require the
assignment unless it isirbenefits the Gevernment's-interestGovernment.




(b)-Fhe Termination for convenience clauses (except the-short-form clauses) also previdegive the
Government the rightin-its-diseretion; to settle and pay any settlement proposal arising-eut-of
thefrom a subcontract termination efsubeentraetsat its discretion. This right does not obligate the
Government to settle and pay subcontractor settlement proposals-efsubeentractors—As-ageneral
rale. Generally, the prime contractor is-ebligated-temust settle and pay these proposals. However,
when the TCO determines that-it isinbenefits the Gevernment's-interestGovernment, the TCO

shall-after notifyying the-eontractor;must settle the subcontractor's proposal using the-prime

contract settlement procedures forsettlement-of prime-contracts—An-example-in-whichthe
Government'sinterest-would-beservedisafter notifying the contractor (e.g.. when a

subcontractor is a-selethe only source and it-appears-that-a delay by the prime contractor in
settlement or payment efwould hurt the subcontractor's prepesal-willjeepardize-the-financial
position-efthe-subeontractor:). Direct settlements with subcontractors are not encouraged.

49.109 Settlement agreements.

49.109-1 General.

When a termination settlement has been negotiated and all required reviews have been obtained,
the contractor and the TCO shalmust execute a settlement agreement-e#. Use Standard Form 30
(Amendment of Solicitation/Modification of Contract) (see 49.603). The settlement shalmust
cover——

(a) Any setoeffsoffsets that the Government has against the contractor that may be applied against
the terminated contract; and

(b) All subcontractor settlement proposals-ef-subeontractors, except proposals that are
specifically exeeptedexcluded from the agreement and reserved for separate settlement.

49.109-2 Reservations.
(a) The TCO shal-must—

(1) Reserve in the settlement agreement any rights or demands of the parties that are
exeeptedexcluded from the settlement;

(2) Ensure that-the-werding-efthe-reservation wording does not create any-rights for the parties
beyond those in-existeneecxisting before exeention-ofexecuting the settlement agreement;

(3) Mark each applicable settlement agreement with "This settlement agreement contains a
reservation" and retaikeep in the contract file until the reservation is removed;

(4) Ensure that-sufficient funds are retainedkept to cover complete settlement of-the reserved
items; and

(5) At the appropriate time, prepare a separate settlement of reserved items and include it in a
separate settlement agreement.

(b) A recommended format for settlement of reservations appears in 49.603-9.



49.109-3 Government property.

Before exeention-efexccuting a settlement agreement, the TCO shallmust determine the accuracy
of the Government property account for the terminated contract. If an audit diselesesreveals
property for-whieh-the contractor cannot account for, the TCO shall-reserve-in-thesettlement

agreement-themust either—

(a) Reserve the Government's rights efthe-Gevernmentregarding that property in the settlement
agreement; or

(b) Make an appropriate deduction from the amount otherwise due the contractor.

49.109-4 No-cost settlement.
The TCO shalmust execute a no-cost settlement agreement (see 49.603-6 or 49.603-7, as
applicable) if-—

(a) The contractor has not incurred costs for the terminated pertien-ef-the-contract portion; or
(b) The contractor is willing to waive the costs incurred; and
(c) No amounts are due the Government under the contract.

49.109-5 Partial settlements.

The TCO should attemptiry to settle in-ene-agreement-all rights and liabilities of the parties
under-the-eentraet-in one agreement except those aristng-from any eentinted-continuing contract
portion-efthe-eentraet-. Generally, the TCO shallmust not-attempt-te make partial settlements
covering part1cular items of the pr1me contractor's settlement proposal. However, when-athe TCO

act;may make a partial
settlement may—when complete settlement cannot be entelced—mt&hmshed promptly if—

(a) FhreAgreed upon issues en—which-agreementhas-beenreached-are clearly severable from

other issues; and

(b) The partial settlement will not prejudieehurt the Government's or contractor's interests in

disposing of the unsettled part-efthesettlementpreposal.

49.109-6 Joint settlement of two or more settlement proposals.

(a) With the-eensent-of-the-contractor consent, the TCO or FEO'sTCOs concerned may jointly
negotiate jeinthy-two or more termination settlement proposals efwith the same contractor under
different contracts, even theughif the contracts are with different contracting offices or agencies.

Tsueh-eases;Consolidate accounting work shall-be-conselidated-to-the-greatestextentas much as
practical. The resulting settlement may be evideneedshown by—

(1) One settlement agreement covering all contracts involved; or-by

(2) A separate agreement for each contract involved.



(b) When the settlement agreement covers more than one contract, it shal-must—
(1) Clearly identify the contracts involved,
(2) Assign an amendment modification number to each contract,

(3) AppertionDivide the total ameunt-ef-the-settlement amount among the several-contracts on
some reasonable basis;;

(4) Have attached or incorporated a schedule showing the appertienment;division; and

(5) Be distributed and attached to each contract involved in-the same mannerway as other
contract modifications.

49.109-7 Settlement by determination.

(a) General. If the contractor and TCO cannot agree on a termination settlement, or if a
settlement proposal is not submitted within the period required by the termination clause, the
TCO shallmust issue a determination of the amount due. This determination must be consistent
with the termination clause, including any cost principles incorporated by reference. The TCO
shallmust comply with 49.109-1 through 49.109-6 in making a settlement by determination and

with 49.203 in making an adjustment for loss, if any.-Cepies-ef-determinationsshallreceive-the
same distribution as other contract modifications.

(b) Notice to contractor. Before issuing a determination of the amount due the contractor, the
TCO shalmust give the contractor at least 15 daysdays' notice by certified mail (return receipt
requested) to submit written evidence;se-aste. The evidence must reach the TCO on or before a
stated date;substantiating and must support the amount previously proposed.

(c) Justification of settlement proposal-—.(1) The contractor has the burden of establishing;- the
proposed amount by proof satisfactory to the TCO;the-ameuntpropesed.

(2) The contractor may submit vouchers, verified transcripts of books of account, affidavits,
audit reports, and other documents as desired. The TCO may request the contractor to submit
additional documents and data, and may request appropriate accountings, investigations, and
audits.

(3) The TCO may accept copies of documents and records without requiring original documents
unless there is a question of authenticity.

(4) The TCO may hold any conferences considered appropriate——
(1) To confer with the contractor,

(i1) To obtain additional information from Government personnel or from independent experts, or



(iii) To consult persons who have submitted affidavits or reports.

(d) Determinations. After reviewing the information available, the TCO shalmust determine the
amount due and shallmust transmit a copy of the determination to the contractor by certified mail
(return receipt requested), or by any other method that provides evidence of receipt. The
transmittal letter shallmust advise the contractor that the determination is a final decision from
which the contractor may appeal under the Disputes clause, except as shown in paragraph (f) of
this section. The determination shallmust specify the amount due the contractor and will be
supported by detailed schedules conforming generally to the forms for settlement proposals
prescribed in 49.602-1 and by additional information, schedules, and analyses as appropriate.
The TCO shallmust explain each major item of disallowance. The TCO need not reconsider any
other action relating to the terminated portion of the contract that was ratified or approved by the
TCO or another contracting officer.

(e) Preservation of evidence. The TCO shalmust retain all written evidence and other data relied
upon in making a determination, except that copies of original books of account need not be
made. The TCO shalimust return books of account, together with other original papers and
documents, to the contractor within a reasonable time.

(f) Appeals. The contractor may appeal, under the Disputes clause, any settlement by
determination, except when the contractor has failed to submit the settlement proposal within the
time provided in the contract and failed to request an extension of time. The pendency of an
appeal shallwill not affect the authority of the TCO to settle the settlement proposal or any part
by negotiation with the contractor at any time before the appeal is decided.

(g) Decision on the contractor's appeal. The TCO shalmust give effect to a decision of the
Claims Court or a board of contract appeals, when necessary, by an appropriate modification to
the contract. When appropriate, the TCO should obtain a release from the contractor.
FEO'sTCOs are authorized to modify the formats of settlement agreements in 49.603 to agree
with this provision.

49.110 Settlement negotiation memorandum.

(a) The TCO shalimust, at the conclusion of negotiations, prepare a settlement negotiation
memorandum describing the principal elements of the settlement for inclusion in the termination
case file and for use by reviewing authorities. Pricing aspects of the settlement shalmust be
documented-in-aceordance-with-15-406-3—The, and memorandum shal-be-distributed. both in
accordance with part 15:466-3.

(b) If the settlement was negotiated on the basis of individual items, the TCO shalmust specify
the factors considered for each item. If the settlement was negotiated on an overall lump-sum
basis, the TCO need not evaluate each item or group of items individually; but shalmust support
the total amount of the recommended settlement in reasonable detail. The memorandum
shalmust include explanations of matters involving differences and doubtful questions settled by
agreement, and the factors considered. The TCO should include any other matters that will assist
reviewing authorities in understanding the basis for the settlement.




49.111 Review of proposed settlements.

Each agency shallmust establish procedures;when-neeessary; for-the administrative review of
proposed termination settlements when necessary. When one agency provides termination
settlement services for another agency, the agency providing the services shallmust also perform
the settlement review function.

49.112 Payment.

49.112-1 Partial payments.

(a) General. If the contract authorizes partial payments on settlement proposals before settlement,
a prime contractor may request them on the form prescribed in 49.602-4 at any time after
submission of interim or final settlement proposals. The Government will process applications
for partial payments promptly. A subcontractor shallmust submit its apphcatlon through the
prime contractor-whieh-shall. The prime contractor must attach its own invoice and
recommendations to the subcontractor's application. Partial payments to a subcontractor
shalmust be made only through the prime contractor and only after the prime contractor has
submitted its interim or final settlement proposal. Except for undelivered acceptable finished
products, partial payments shallmust not be made for profit or fee claimed under the terminated
portion of the contract. In exercising discretion on the extent of partial payments to be made, the
TCO shalmust consider the diligence of the contractor in settling with subcontractors and in
preparing its own settlement proposal.

(b) Amount of partial payment. Before approving any partial payment, the TCO shalimust obtain
any desired accounting, engineering, or other specialized reviews of the data submitted in
support of the contractor's settlement proposal. If the reviews and the TCO's examination of the
data indicate that the requested partial payment is proper, the TCO may authorize reasonable

payments may-be-authorized-in-the-diseretionof the FECO-up to——

(1) 100 percent of the contract price, adjusted for undelivered acceptable items completed before
the termination date, or later completed with the approval of the TCO (see 49.205);

(2) 100 percent of the amount of any subcontract settlement paid by the prime contractor if the
settlement was approved or ratified by the TCO under 49.108-3(c) or was authorized under
49.108-4;

(3) 90 percent of the direct cost of termination inventory, including costs of raw materials,
purchased parts, supplies, and direct labor;

(4) 90 percent of other allowable costs (including settlement expense and manufacturing and
administrative indirect costs) allocable to the terminated portion of the contract and not included
in paragraphs (b)(1), (2), or (3) of this section; andor

(5) 100 percent of partial payments made to subcontractors under this section.



(c) Recognition of assignments. When an assignment of claims has been made under the
contract, the Government shalmust not make partial payments to other than the assignee unless
the parties to the assignment consent in writing (see part 32-805(e})-).

(d) Security for partial payments. If any partial payment is made for completed end items or for
costs of termination inventory, the TCO shallmust protect the Government's interest. This
shallmust be done by obtaining title to the completed end items or termination inventory, or by
the creation of a lien in favor of the Government, paramount to all other liens, on the completed
end items or termination inventory, or by other appropriate means.

(e) Deductions in computing amount of partial payments. The TCO shalimust deduct from the
gross amount of any partial payment otherwise payable under 49.112-1(b)-)—

(1) All unliquidated balances of progress and advance payments (including interest) made to the
contractor, which are allocable to the terminated portion of the contract; and

(2) The amounts of all credits arising from the purchase, retention, or sale of property, the costs
of which are included in the application for payment.

(f) Limitation on total amount. The total amount of all partial payments shalmust not exceed the
amount that will, in the opinion of the TCO, become due to the contractor because of the
termination.

(g) Effect of overpayment. If the total of partial payments exceeds the amount finally determined
due on the settlement proposal, the contractor shallmust repay the excess to the Government on

demand together W1th interest. ?h%m%ereskshal—kbeee%&p&ﬁed%ﬂ&%mtees%&bhshed—by—ehe

feeewed—by—éheeeima&er—ee%}eda%eeﬁrepaﬁmem—However 1nterest will not be charged for

any-——

(1) Excess payment attributable to a reduction in the settlement proposal because of retention or
other disposition of termination inventory, until 10 days after the date of the retention or
disposition, or a later date determined by the TCO;; or

(2) Overpayment under cost-reimbursement research and development contracts without profit or
fee if the overpayments are repaid to the Government within 30 days after demand.

(h) Certification and approval of partial payments—.(1) The contractor shalmust place the
following certification on vouchers or invoices for partial payments=:"The payment covered by
this voucher is a partial payment on the Contractor's settlement proposal under contract No.
under part 49 of the Federal Acquisition Regulation-."

(2) The TCO shall approve the invoice or voucher by noting on it the following:

"Payment of $ is approved-."




49.112-2 Final payment.

(a) Negotiated settlement. After execution of a settlement agreement, the contractor shalkmust
submit a voucher or invoice showing the amount agreed upon, less any portion previously paid.
The TCO shalmust attach a copy of the settlement agreement to the voucher or invoice and
forward the documents to the disbursing officer for payment.

(b) Settlement by determination. If the settlement is by determination and-

(1) There is no appeal within the allowed time, the contractor shallmust submit a voucher or
invoice showing the amount determined due, less any portion previously paid; or

(2) There is an appeal, the contractor shahmust submit a voucher or invoice showing the amount
finally determined due on the appeal, less any portion previously paid. Pending determination of
any appeal, the contractor may submit vouchers or invoices for charges that are not directly
involved with the portion being appealed, without prejudice to the rights of either party on the
appeal.

(c) Construction contracts. In the case of construction contracts, before forwarding the final
payment voucher, the contracting officer shallmust ascertain whether there are any outstanding
labor violations. If so, the contracting officer shallmust determine the amount to be withheld
from the final payment (see sabpartpart 22:4).

(d) Interest. The Government shalmust not pay interest on the amount due under a settlement
agreement or a settlement by determination. The Government may, however, pay interest on a
successful contractor appeal from a contracting officer's determination under the Disputes clause
at 52.233-1.

49.113 Gest—p%mc—rplesUnsettled contract Changes

(a) Before settlement-ofsettling a completely terminated contract, the TCO shal-ebtain-must get
a list from the contracting office a-hst-of all related ursettled-contract changes that have not been
settled. The TCO shalmust settle;-as-part-offinal-settlement; all unsettled contract changes after
obtainingtheas part of the final settlement. Get recommendations effrom the contracting office
eeneeraingabout the changes before settling them.




(b) When the-only part of a contract has been partiath-terminated, the contracting officer will

usually handle any outstanding unsettled contract changes-wil-usualthy-be-handled-by-the
contracting-officer-. However, the contracting officer may delegate this funetionjob to the TCO.

49 15114 Settlement of terminated incentive contracts.

(a) Fixed-price incentive contracts. The TCO shall settle terminated fixed-price incentive (FPI)
contracts under the provisions of paragraph (j) of the clause at 52.216-16; Incentive Price
Revision-Firm Target., Incentive Price Revision-Firm Target, and 52.249-2; Termination for
Convenience of the Government (Fixed-Price)., Termination for Convenience of the Government
(Fixed-Price).

(1) Partial termination. Under a partially terminated contract, the TCO shall negotiate a
settlement as provided in the termination clause of the contract, and paragraph (j) of the clause at
52.216-16; Incentive Price Revision-Firm Target., Incentive Price Revision-Firm Target, or
paragraph (1) of the clause at 52.216-17; Incentive Price Revision-Successive Targets., Incentive
Price Revision-Successive Targets. The contracting officer shall apply the incentive price
revision provisions to completed items accepted by the Government, including any for which the
contractor may request reimbursement in the settlement proposal. The TCO shall reimburse the
contractor at target price for completed articles included in the settlement proposal for which a
final price has not been established. The TCO shall incorporate in the settlement agreement an
appropriate reservation as to final price for these completed articles.

(2) Complete termination. If any items were delivered and accepted by the Government, the
contracting officer shall establish prices under the incentive provisions of the contract. On the
terminated portion of the contract, the provisions of the termination clause (see 52.249-2;
Termination for Convenience of the Government (Fixed-Price)., Termination for Convenience of
the Government (Fixed-Price)) shall govern and the provisions of the incentive clause shall not
apply. The TCO responsible for the termination settlement will ensure, on the basis of evidence
considered proper (including coordination with the contracting officer), that no portion of the
costs considered in the negotiations under the incentive provisions are included in the
termination settlement.

(b) Cost-plus-incentive-fee contracts. The TCO shall settle terminated cost-plus-incentive-fee
contracts under the clause at 52.249-6; Termination (Cost-Reimbursement)., Termination (Cost-
Reimbursement).

(1) Partial termination. Under a partial termination, the TCO shall limit the settlement to an
adjustment of target fee as provided in paragraph (e) of the clause at 52.216-10; Incentive Fee.,
Incentive Fee. The settlement agreement shall include a reservation regarding any adjustment of
target cost resulting from the partial termination. The contracting officer shall adjust the target
cost, if required.

(2) Complete termination. The parties shall negotiate the settlement under the provisions of
subpart 49.3 and the clause at 52.249-6; Termination (Cost-Reimbursement)., Termination (Cost
Reimbursement). The fee shall be adjusted on the basis of the target fee, and the incentive
provisions shall not be applied or considered.




Subpart 49.2 - Additional Principles for Fixed-Price Contracts Terminated for Convenience
49.201 General.

(a)

compensatlon ﬂ—a—ma%ter—ef— nvolves ]udgment and eaﬂﬂet—b%measmed—aeaeﬂ-yukl—a—gwen—e&s&
varteushas no exact measurement. Different methods may-be-equally-appropriateforarriving

atcan determine fair compensation. Fhe-use-ef-Business judgment, as-distingaishedfromnot
strict accounting prineiples;is-the-heart-efasettlementrules, is most important when making

settlements. Settlements should pay contractors fairly for—

(1) Work they have completed:

(2) Preparations they made for terminated portions of the contract; and

(3) A reasonable profit amount.

(b) The primary-objeetivemain goal is to negetiate-arcach an agreed settlement-by-agreement:
Theparties-may. Parties can agree uperon a total payment amount-te-be-paid-the-contractor
without agreeing-on-orsegregatingtheparticularelementsotbreaking down specific costs or
profit cemprising-this-ameuntcomponents.

(c) Cost and accounting data-may-prevideguides;-information helps guide—but are-netrigid
measures;for-aseertaining-does not strictly control—fair compensation— decisions. When
appropriate-eases;-costs-may—

(1) Costs can be estimated;-differences-ecompromised;;

(2) Preparations they made for terminated portions of the contract; and-deubtful-questions—settled
by

(3) Uncertain matters can be resolved through agreement.

(d) Other data types ef-dataeriteria;-or standards may-furnish-might provide equally reliable

suides-tofaircompensation—The-amountofguidance. Keep recordkeeping, reporting, and
accounting related-to-the-settlement-of for terminated contracts sheuld-bekept-to a minimum

compatible-with-the-reasonable protection-ofthewhile protecting public interest.

49.202 Profit.
(a) The TCO shall-alHowprefitcan use any reasonable method to determine a fair profit.

(1) The TCO must pay profit to the contractor for-

(1) Work they did on the terminated part; and




(i1) Preparations made and-work-done-by-the-contractorforfor the terminated portion of the
contraetbutwork.

(2) Do not en-pay profit for-

(1) Settlement costs (the settement-expenses—-Antietpatory-profits-and-costs of working out the

final payment);

(i1) To cover the profit amount the contractor expected to make on work they never did; or

(ii1) Consequential damages-shallnot-be-allowed-(butsee-49108-5)Profitfor the-contractor's
effortsin-setthing.

(3) When the contractor helps settle subcontractor proposals-shal, do not be-basedbase their
profit on the deHar-amount of the-subeentraetthose settlements. The effort involved in reaching

settlement agfeemeﬂts—bat—th%eeiﬁaeter—s—effeﬂs—wrﬂma be cons1dered—rn—éete1=m1—mn-g—the

(4) Do not pay profit for materials or services that-as-ofthe-effective-date-of terminationhave
netbeen subcontractors had not delivered by a-subeentraetorthe termination date, regardless of

the percentage of completion. Fhe- FCO-mayuse-anyreasonable-method-to-arrive-atafair profit:

(b) Innegotiating-or-determiningWhen deciding on profit, factors-to-be-considered-inelade-think
about these things:

(1) ExtentHow much and ditfienttyofhow hard was the work dene-by-the-ecentractoras-compared
withto all the tetal-work the contract required-by-the-contract{. Engineering estimates efthe

pereentage-of completion-ordinariysheuwldnoetbe-are not required, but should be considered if
they are available-should-be-considered);.

(2) Engineering work;preduetionscheduling, planning schedules, technical stady-andstudies,

supervision, and other reeessaryneeded services:.

(3) Effieteney-ofHow well the contractor,with-partienlarregard-te- did, especially—
(1) Attainment-of quantity-andMaking quality preduetionproducts on time;

(11) Reduetien-efKeeping costs down;

(ii1) Eeconemietse-ofUsing materials, faetitiesbuildings, and manpewerandworkers
economically: or

(iv)Disposition of termination inventorys:.



(4) AmeuntHow much money the contractor put in and seuree-of-capital-and-extent-efhow much
risk asswmed:they took.

and-developmen o butions—and-coov n-wath(5) New ideas and technical
ntractor gave to the Govemment and other contractorSﬂ—suppl—ymg—teehmeal

help the co
assistanee;.

(6) CharaeterThe type of the-business, including the-souree-and-nature-ofwhere materials come
from and how complicated the eemplexity-efmanufacturing techniquessis.

(7) Fherate-ofHow much profit that-the contractor would have earnedmade if they had finished
the whole contract-been-completed:.

(8) Fherate-ofHHow much profit both parties-contemplated-at-the-timesides expected when they
made the contract-was-negetiated:and.

(9) Characterand-diffienlty-of subeontractingHow hard it was to manage subcontractors,
including seleetion;placementpicking them, placing contracts with them, managing them, and

management-of subeontracts;-and-effertinnegotiatingworking out settlements efterminated
subeentraets-when their contracts were

- When-computingprofiton-the terminated-portion-ofa

(c) For construction eentraetcontracts, the contracting officer shalmust-

(1) Comply-wiathFollow paragraphs (a) and (b) of this section;

(2) Allow profit on theprime-contractor's-settlements with construction subcontractors for actual
work i-plaeedone at the job site; and

(3) Exclude profit on the-prirne-contractor's-settlements with construction subcontractors for
materials they had on hand andferor preparations made to complete the work.

49.203 Adjustment for loss.

(a) Inthenegotiation-or-determination-of anysettlement When settling a terminated contract, the
TCO shalmust not allow profit if #-appears-thatthe contractor would have ineurred-aless

kadlost money completing the entirefull contract-beencempleted:. The TCO shall-negotiate-or
determinemust—

(1) Figure out how much the ameuntefloss-and-make-anadiustmentincontractor would have

lost;

(2) Adjust the settlement payment accordingly using the ameuntofsettlementas

speetfiedmethods in paragraph (b) or (c) of this section—tr-estimating-the-cost-to-complete;the
FEO-shall-considerexpeeted; and




(3) Consider factors like production efficienetes-and-otherfactorsaffecting the-eostte

completeefficiency when estimating completion costs.

(b) Hthesetdementisenanl oI inventory-basis{see-49206-2(ap;the-contractorshallnot-bepatd
more-than-the total of the-amounts—based settlements payment is limited to the sum of items in

paragraphs (b)(1), (2), and (3) of this section, fessminus all disposal credits and minus all
unliquidated previous advance and progress payments previously made-underthe-contraet:—

(1) The settlement expenses.

(2) The contract price;-as-adjusted; for acceptable completed end-items-{see-49-205)..

(3) The remainder of the settlement amount otherwise agreed upon or determined (including the
allocable portion of initial costs (see part 31:205-42(¢e});). reduced by multiplying the remainder
by the ratio of- the total contract price to the total cost incurred before termination, plus the
estimated cost to complete the entire contract.

(1) The total contract price to

(i1) The total cost incurred before termination plus the estimated cost to complete the entire
contract.

(c) If the settlement is on a total cost basis (see 49.206-2(b)), the contractor shalkmust not be paid
more than the total of the amounts in paragraphs (c)(1) and (2) of this section, {essminus all
disposal and other credits, all advaneeadvanced and progress payments, and all other amounts
previously paid under the contract=—

(1) The amount negotiated or determined for settlement expenses.

(2) The remainder of the total settlement amount otherwise agreed upon or determined (lines 7
and 14 of SF 1436, Settlement Proposal (Total Cost Basis}}) reduced by multiplying the
remainder byof the ratio of-

(1) The total contract price to

(i1) The remainder plus the estimated cost to complete the entire contract.

49.204 Deductions.

From the ameuntpayable-to-the-contractorundera-settlement payment, the TCO shal-deduet-

must subtract—




(a) The agreed-price forof any part-efthe-termination-inventory kept or purchased erretained-by
the contractor, and-theplus proceeds from any-materials sold thathavebut not beenyet paid or

credited to the Government;

(b) The fair value, as determined by the TCO, of any part-efthe-termination-inventory that;
befef%&aﬂsfer—ef—&tle was lost, damagcd bcyond usability, or not dcllvcrcd to the Government or

e (normal spoilage is
aeeepted xpcctcd as is 1nventory for Wthh the Govemment has expressly assumed the risk of
loss);-and

(c) Any other ameunts-as-appropriate #-the-partientaramounts for that specific case.

49.205 Completed end items.
(a) PrempthyRight after the effeetive-date-eftermination date, the TCO shal-must-

(1) Have all undelivered eempleted-end-itemsfinished products inspected and accepted if they
comply-with-themeet contract requirementss;; and

(2) determineDecide which accepted end-items-aretoproducts should be delivered under the
contract.

(b)The contractor shall-inveiee-must bill for accepted and delivered end-itemsproducts at the
contract price in the usuval-mannerand-shallnormal way. Do not include themthese in the
settlement proposal.

(c) When eompleted-enditems-theugh-finished products are accepted;-are but will not te-be
delivered under the contract, the eentractorshallTCO should include them in the settlement
proposal at the contract pricesadjusted. The TCO should adjust for any saving-effretghtsavings

in shipping or other eharges;togetherwithcosts, and include any credits for theirpurehase;
retepttonbuying, keeping, or saleselling them.

b>Work in place accepted by the Government under a construction contract is not considered a

completed item, even theugh-that-werk-may-havebeenif the Government paid for it at unit prices

specified in the contract-.(d)

49.206 Settlement proposals.

49.206-1 Submission of settlement proposals.

(a) Subject to the previstens-ofthe-termination clause, the contractor should prempthyquickly
submit te-the F€O-a settlement proposal to the TCO for the amount claimed because of the
termination. The final settlement proposal must be submitted within eneyearone vear from the
effective-date-oefthe-termination date, unless the period-is-extended-by-the TCO—TFermination
chargesunder allows more time. [ a single prime-contract #vebAnginvolves two or more
divisions er-units-of the primne-contractor-may-be-conselidated-and-ineluded, they can combine

their termination costs in a single settlement proposal.




(b) The settlement proposal must cover all cost elements including settlements with
subcontractors and any proposed profit. With the eensent-ofthe FEOTCO's agreement, proposals
may be filed in sueeessive-steps covering separate pertionsparts of the-eontractor's-costs. Sueh
intertn [hese step-by-step proposals shalhmust include all costs of a particular type, exeept

asunless the TCO may-autherizesays otherwise.

(c) Settlement proposals must be on the forms prescribed in 49.602 unless thethose forms are
inadeguatedo not work for a particular contract. Settlement proposals must be-irhave reasonable
detail supported by adequate accounting data. Actual costs, standard (apprepriatelycosts
(properly adjusted), or average costs may be used in-preparingsettlement propesals-if-they-are
determinedunderif the contractor determines them based on generally reeegnizedaccepted
accounting principles consistently followed by the contractor. When actual, standard, or average
costs are not reasonably available, estimated costs may be used if the TCO approves the

estimation method-efarriving-at-the-estimates-is-approved-by-the F€O-. Contractors shalldo not
berequiredhave to maintain snduly-elaberateoverly complicated cost accounting systems
merelyjust because their contracts may-subseguenthymight be terminated.

(d) The contractor mayshould use-the Settlement Proposal (Short Form), SF 1438-(see-49-602-
Heyand-53-249),. when the total proposal is less than $10,000, unless the TCO authorizes
otherwise-instrueted-by-the FEO-. Combine settlement proposals that would normally be
incladed-ina-singlesettlementpropesale-g5go together whenever possible, such as those based
on a series of separate orders for the same item under one contract;-should-be-consolidated
whenever-pessible-and. Do not dividedsplit them up just to bring them below $10,000.

(e) FheSubmit Schedule of Accounting Information, SF 1439, must-be-submitted-for each
termination uvndera-contractfor-whichrequiring a settlement proposal-issubmitted, except when
theusing Standard Form 1438-is-used-Although. Even if several imterimstep-by-step proposals

may-beare submitted, only one SF 1439 needshould be submitted-enty-onee unless;-subsequentte
filing the-originalform; major changes eeesrhappen in the information submittedafter the

original form is filed.

49.206-2 Bases for settlement proposals.
(a) Inventory basis.

(1) Bse-of The inventory basis is the preferred method for settlement proposals-is-preferred-
Ynder. With this basisapproach, the contractor may propose only costs allocable to the
terminated portion of the contract;and. The settlement proposal must itemize-separately- list—

(1) Metals, raw materials, purchased parts, work in process, finished parts, components, dies, jigs,
fixtures, and tooling, at purchase or manufacturing cost;

(i1) Charges such as engineering costs, initial costs, and general administrative costs;
(ii1) Costs of settlements with subcontractors;

(iv) Settlement expenses; and



(v) Other proper charges.

(2) An allowance for profit (49.202) or adjustment for loss (49.203(b)) must be madeadded to
complete the gross settlement proposal. All unliquidated advance and progress payments and all

disposal and other known credits knewn-when-the-propesal-issubmitted-must then be
deduetedsubtracted.

(3)FhisThe inventory basis is also appropriate for-use-underthe foleowingeirenmstances:—
(1) The partial termination of a construction or related professional services contract.

(i1) The partial or complete termination of supply orders under any terminated construction
contract.

(ii1) Fhe-Complete termination of a unit-price (as-distinguishedfrom-atump-sum)-professional

services contract- (not lump-sum contracts).

(b) Total cost basis.

(1) When use-efthe inventory basis is not praetieablepractical or wilunduly-delay
settlementwould cause delays, the total-cost basis (SF 1436) may be used if apprevedthe TCO

approves it in advance-by-the FEO-as-in. Examples include the following-examples:—

(1) EWhen production has not eemmeneedstarted and the-acewmulated-costs represent planning
and, preproduction, or "get ready" expenses.

(i1) H5underWhen the contractor's accounting systems; cannot easily establish unit costs for work

in process and finished products-eannetreadilybe-established.

(i11)) EWhen the contract does not specify unit prices.
(iv) EWhen the termination is complete and involves a letter contract.

(2) When-the-total-costbasisisusedunderFor a complete termination using the total-cost basis,
the contractor must itemize costs incurred under the contract up to the effective date of
termination. The costs of settlements with subcontractors and applicable settlement expenses
must also be added. An allowance for profit (49-202)-or adjustment for loss (49-203(e})-must be
made. The contract price for all end items delivered or to be delivered and accepted must be
deducted. All unliquidated advance and progress payments and known disposal and other credits

knewn-when-the propesalissubmitted must also be deducted.

(3) When-the-total-cost basisisusedunderlor a partial termination; using the settlementpropesal
shall-net-be-submittedtotal-cost basis, the contractor must wait until eempletien-efcompleting the
continued portion of the contract: before submitting the proposal. The settlement-proposal must

be-prepared-as-nfollow paragraph (b)(2) efthis-seetioninstructions, except thatit must include all




costs incurred up to the date-ef-completion of the continued portion-efthe-contract-mustbe
wehaded.

(4) HFor a completely terminated construction contract or a-lump-sum professional services

contract-is-completelyterminated, the contractor shal-must—

(1) Use the total cost basis of settlement;

(i1) Omit Line 10 "Deduct-Finished Product Invoiced or to be Invoiced" from Section II of SF
1436 Settlement Proposal (Total Cost Basis); and

(ii1) Reduce the gross ameunt-efthe-settlement amount by the total of all progress and other
payments.

(c) Other basis. Settlement proposals may-netcannot be submitted on any basis other than
paragraph (a) or (b) of this section without the-prior approval effrom the chief of the contracting
or contract administration office.

49.206-3 Submission of inventory disposal schedules.

Subject to the terms-efthe-termination clause;-and-whenever-terminationinventory-is-involved
terms, the contractor shal-submit-eompleteshould prepare inventory schedules on Standard Form
1428, Inventory Disposal Schedule, listing inventory dispesal-sehedules-to-the FEO-reflecting
inventery-thatwhich is allocable to the terminated portion of the contract. The-inventory-disposal
schedules shalmust be submitted within 120 days fremof the effective date of termination unless

e%he%wrs&extended by the TCO—baseé—en—a—wmtenjﬁsHﬁeaﬁen%e—s&ppefPﬂ%&eﬂﬁeﬂiPhe

49.207 Limitation on settlements.

The total amount payable to the contractor for a settlement, before deduetingsubtracting disposal
or other credits and exehusive-efnot counting settlement costs, must not exeeedbe more than the
contract price lessminus payments etherwisealready made or to be made under the contract.

49.208 Equitable adjustment after partial termination.

Under the termination clause, after partial termination, a contractor saycan request an equitable
adjustment in the price erprices-of the continued pertienpart of a fixed-price contract. The TCO
shalmust forward the proposal to the contracting officer except when negetiationthe TCO has
authority is-delegated-to the FE€Onegotiate. The contractor shahmust submit the proposal using
the format in the fermat-efTableUniform Contract Format shown in part 15-2-e£15-408.

(a) When the contracting officer retainskeeps responsibility for negotiating the equitable
adjustment and exeentingmaking a supplemental agreement, the contracting officer shal-ensure
thatmust make sure no pertienpart of ara price increase in-priee-is included in a termination
settlement made or in process.

(b) The TCO shalmust also ensure-thatmake sure no pertienpart of the costs included in the
equitable adjustment are included in the termination settlement.



Subpart 49.3 - Additional Principles for Cost-Reimbursement Contracts Terminated for
Convenience

49.301 General.

Cost-reimbursement contract termination clauses fercover both cost-reimbursement-contracts

(see-49-503(a))-providefor-thesettlement-ofeosts and fee;+fany settlements. The contract
clausesgoverning-costs-shall- determine-whatexplains which costs are alewableallowed.

49.302 Discontinuance of vouchers.

(a) WhentheAfter complete contract has-beenecompletelyterminatedtermination, the contractor
shall netusestop using Standard Form 1034 (Public Voucher-forPurchases-and-Services-Other
thanPersonal) after the last day of the sixth month following the month #whiehof the
termination-is-effeetive. The contractor may elect to stop using-veuchers-at any time during the
6-month period. When the contractor has vouchered out all costs within the 6-month period, a

proposal for fee, if any, may be submitted on SF 1437 {see-49-:602-15)-or by letter-appropriately

certified letter. The contractor must submit a-substantiated-propesalfor-fee proposals to the
Termination Contracting Officer (TCO) within 1 year from-the-effeetive-date-of termination,

unless the perieddeadline is extended by the TCO. When the-use of vouchers is discontinued, the
contractor shalmust submit all unvouchered costs and the proposed fee, if any, as specified in
49.303.

(b) When-the-contractispartially-terminated;For partial terminations, see section 49.304-shalt
apply.

49.303 Procedure after discontinuing vouchers.
49.303-1 Submission of settlement proposal.
Fhe-Unless extended by the TCO, within 1 year of termination the contractor shallmust submit a

final setﬂemeﬁt—proposal eeveﬂﬁgfor unvouchered costs and any pmpesed—fee%e—wﬁmn—l—ye&r

shalrl—&se, using the form pfeseﬂbed—ln 49.602-1; unless the TCO &chGH%%S—G{-h%W}S%aQQI‘OVQS
another format. The proposal shalmust not include—

(a) Any costs thathave been-

ey Hmalbralready disallowed by the eentraetingofficerGovernment; or

(b) Previously weuchered-andformally-questioned by-the-Gevernmentbutnot-yet-decided-aste
aewab#itycosts still under review.

49.303-2 Submission of inventory disposal schedules.

Subteetto-the-terms-of the-termination-—elause,and-wheneverFor termination inventory-is
inveolved;-the-eentractorshall, contractors must submit complete inventory disposal schedules to

the TCO., only reflecting inventory-thatisitems allocable to the terminated portion-efthe
eeﬂ%met—”l:h%memeiﬂy—dﬁpesal These schedules shallmust be submltted w1th1n 120 days from




be prepared on Standard Form 1428-JnventeryDispesal-Sehedule. TCO approval in writing is

required for any time extensions.

49.303-3 Audit of settlement proposal.
The TCO shallmust submlt the settlement proposal te%h%&ppfepﬂatefor audlt ageney-forreview

unless it only

d] usts the fee—ne+efe1=1ﬁa-l—teth%aﬂd+t—ageney—}s—requ&ed

49.303-4 Adjustment of indirect costs.

(a) HTo avoid delays when the contract eentainshas the elause-at-52.216-7;- clause (Allowable
Cost and Payment—mé%&ppea%&tha%&d&&&nen%eﬁm@e%eesﬁ—wﬂ—&né&y—dehy—ﬁml
settlement;), the TCO;= agency; may-agree
with the contractor to-

(1) Negotiate the-ameunt-ef-indirect costs for-the-contractpertodfor-whichwhen final indireet
eoestrates have not been negotiated;-erto-tse;

(2) Use reasonable billing rates as final rates-for-this-period-ifthe billing rates-appearreasonable;

or

2y Reserveany-Save the indirect cost adjustment #for the final settlement agreement;-pending
establishment-ef negotiated rates-undersubpart—42-7 when rates are established.(3)

(b) When an-ameunt-efnegotiating indirect eestis-negotiated-underparagraph-(a)y-ofthis
seetion;costs the contractor shalrl—elrﬂmnat%th%mdﬂeet—eestmust remove these costs and the

related direct costs en-w ; ’
eestsfrom calculations for other contracts peffemed—durmg the appl-}eab}esame accountmg
period.

49.303-5 Final settlement.

(a) The TCO shal-proceed-withfinalizes the settlement and-exeeution-ofasettlement-agreement

wpenreeeiptofafter receiving the audit reports- (if apphieable;needed), and the contract audit
closing statement eeveringfor costs vouchered-eests.

(b) Fhe FCO-shall-adjust thefee-asprovidedinltee adjustments follow 49.305.

(c) The final setement-agreement may #eladercsolve all demands-efthe- Gevernmentand

propesals-of-the-contractorunder-the-terminated-eontractissues between both parties. However;
Fromie e e b e L s DL

(1) Costs disallowed by the Government;-rerforany-otherttemofeest are not allowable; and

(2) Costs of the same nature as those disallowed are not allowable.

(d) Han-everallsettlement-ofParties can agree on total costs isagreed-upoenagreementwithout
agreeing on each element-of-costisnotnecessaryIappropriate;differencesmayindividual item.




Differences can be compromised, and deubtful-questions-settleduncertain issues can be resolved
by agreement. However, an overall settlement shalmust not include costs that are elearlynet
allewableunallowable under the terms of the contract.

49.304 Procedure for partial termination.

49.304-1 General.

(a) In-alor partial terminationterminations, the TCO shalmust limit the-settlement to anfee
adjustment ofthefeetamv-and with-the-concurrenceof the contracting office to-nreductionin
thereduced estimated cost. The TCO shalimust adjust the-fee as provided in 49.304-2 and 49.305,
unless——

(1) The terminated portion is clearly severable from the balance of the contract; erand

(2) Performance of the contract is virtually complete, or perfermanece-ofany-continted pertion

iswhen the remaining work involves only en-substdiaryminor items-ex, spare parts, or is
otherwisenot substantial.

(b) Inthe-ease-eftheFor these exceptions-in-paragraph(a);-the procedures+, follow 49.302 and
49.303-apply.

49.304-2 Submission of settlement proposal (fee only).
For fee-only proposals the contractor shalhmust limit the settlement proposal to a proposed
reduction in the-ameunt-ef-fee. The final settlement proposal shalhmust be submitted to the TCO

within eneyearfrom-the-effective-dateone year of termination, vnless-the periodis-extended by
the FCO-—The-proposal-may-be-submitted-inusing the form prescribed in 49.602-1 or by-letter
appropriatelya certified—The-eontractorshall substantiate letter. It must include proof supporting

the fee amount-effee-elatmed-(see 49305)..

49.304-3 Submission of vouchers.

When aonly adjusting the fee in partial termination—settlementislimited-to-adjustment-of
feesterminations the contractor shallmust continue to submit the SF 1034, Public Voucher for
Purchases and Services Other than Personal, for eests-reimbursable under-the-centractcosts. The
Government must not reimburse the contractor shall-net-bereimbursed-for costs of settlements
with subcontractors srlesswithout required approvals or ratifications-have-been-ebtained-(see

49.305 Adjustment of fee.
49.305-1 General.

(a)(1) The TCO shalmust determine the adjustedfinal fee to-bepaidifanyinthe- manner
provided-by-the-contract—The-determinationis-generally-based on acontract terms, typically
using percentage of completion-efthe-contract-or-of the-terminated pertion—When-this-bastsis
used;.

(2) Important factors saeh-asinclude-




(1) The extent and difficulty of the work performed by the contractor-(e-gplanning-scheduling;
teehmeal—smdlyhen-gmeerm-g—weﬂepredﬁe&eﬁ and-supervistonphicinzand-superyising

,

(11) Work performed by-the-contractor-in{+—
(A) Stopping performance;(2;

(B) Settling terminated subcontracts;; and-3
(C) Disposing of termination-inventory}-shat.

(3) These costs must be compared with the total work required by the contract or by-the
terminated portion.

The contractor's adjusted fee shallmust not include an allowance for fee fersubeontraetin
subcontractor effort included in subeentraetors'subcontractor settlement proposals-.(4)

(b) JEh%ratreefCompletron percentage is not onlv based on costs 1ncurred teth%tetal—estrmated

pereentag%ef—eemplet&eﬂ—"f—m&ratro The percentage maymight be erther—greater igher or
lesslower than thatindieated-by-the ratio of costs incurred, depending upenon the TCO's

evaluation by-the F€O-of other pertinentimportant factors.

49.305-2 Construction contracts.
(a) The percentage of completion basis refers-to-the-eontractor'stotal-includes all contractor

effort-and, not se}ely—tej_t the actual constructlon Work Geﬁerai-l—y—the—effert—ef—a—eeﬂtraeter

It mcludes such factors saeh—asﬁ

(1) Mobilization including organization,

(2) Use of finances,

(3) Contractingfor Ordering and reeeiptefreceiving materials;;
(4) PlacementefPlacing subcontracts,

(5) Preparatien-efCreating shop drawingss:

(6) Performing work in place perfermed-by own ferees;personnel;
7S .. sl . ,

(7) Supervising subcontractors;




(8) Fommbi e e
Managing

o\ r bilization.

by Eaeh-of the job:

(9) apphicablefactors-in-paragraph-(a)-of thisseectionshall be-asstgnedClosing down the project;

(b) Calculate the fee adjustment as follows—

(1) Assign a weighted value dependingto each factor based on #s-importance and difficulty.

(2) The total sweightweighted value efal-faetors-should be easily divisible (e.g., by 100) to
determine percentages.

(3) Determine the percentage ef-cempletioncomplete of each factor must-be-established-based
wpen-theon specific facts of each contract.-When-totaled;

(4) Multiply the completion percentage efcompletion-ofeachfactorapplied-toby the
wetghtedimportance value effor each factorresultsinthe-.

(5) Add these values for overall completion percentage-ef-centract-completion—TFhe-.

Apply this percentage efeompletion-is-thenapplied-to the total contract-fee-orto-the-fee
applicable to the terminated portion of the contract to arrive-atancalculate the equitable

adjustment-.(6)

Subpart 49.4 - Termination for Default

49.401 General.

(a) In a termination for default-is-generally, the exercise-of the Gevernment's
eontractualGovernment exercises its right to eempletelerpartially-terminate a contract because
ofthe contractor'sactaalcontractor failed or anticipatedfatlareis expected to fail to perform its
contractual obligations.

(b) If the contractor ean-establishestablishes, or it is otherwise determined that, the contractor
was not in default, or that-the failure to perform iswas excusable:- (i.e., arese-out-of catses
beyond the contractor's control and without the-fault or negligence-efthe-centraetor;), then the
default clauses prescribed irat 49.503 anddocated-at-52:249-provide that a-terminationfor-default
will-be-eonstdered-to-have-beena-the termination fer-the-will be treated as a termination for
convenience-ef-the-Gevernment-and-the. The parties' rights and obligations efthe-partieswill be
governed accordingly.

(c) The Government may;-in-appropriate-eases; exercise termination or cancellation rights s
additten-tebeyond those in the contract clauses (see-for example, paragraph (h) of the Default
clause at 52.249-8).



(d) For default terminations of erdersunder-Federal Supply Schedule orders, see GSA
procedures for those contracts;-see-subpart—8-4.

() NetwithstandingDespite the provisions of this 49-404section, the contracting officer mays;
with-the-written-consent-of the-contractor; reinstate thea terminated contract by amending the
notice-of terminations-after notice if-

(1) The contractor provides written consent;

(2) The contracting officer makes a written determination is-aee-that the supplies or services

are still required-andreinstatementisadvantageoustonceded; and

(3) Reinstatement benefits the Government.

49.402 Termination of fixed-price contracts for default.

49.402-1 The Government's right.

Under contracts eontainingwith the Default clause at 52.249-8, the Government has the right,
subject to the notice requirements of the clause, to terminate the contract completely or partially
for default if the contractor fails to-

(a) Make-delivery-oftheDeliver supplies or perform the-services within the time specified in the
contract;;

(b) Perform any other provision of the contract;; or
(c) Make progress, and that failure endangersputs contract performance efthe-eontraetat risk.

49.402-2 Effect of termination for default.
(a) Under a default terminationfer-default, the Government-

(1) Is not kableresponsible for the contractor's costs on undelivered work-and:

(2) Is entitled to the-repayment of advance and progress payments;H-any-appheablete- for that
work. The Government may clect. under the Default clause, to

May require the contractor to transfer title and deliver to-the-Gevernment-completed supplies and
manufacturing materials;as-directed-by-the-contracting officer.(3)

(b) The contracting officer shallmust not use the Default clause as-authority-to acquire any
completed supplies or manufacturing materials unless #-has-been-aseertained-thatthe
Government does not already have title under seme-other previsten-efthe-contract provisions.
The contracting officer shalishould only acquire manufacturing materials underthe Default
elause-for furnishingte-another contractor enby-after considering theany difficulties the other
contractor maymight have in-using the-materialsthem.



(c) Subject to paragraph (d)-efthisseetion;). the Government shallmust pay the contractor the

contract price for any completed supplies; and the agreed amount agreed-upen-by-the-contracting
otficer-and-the-contractor-for any-manufacturing materials; acquired by the Government under

the Default clause.

(d) Fhe-Governmentmustbe-proteetedfrom-10 protect against overpayment thatmightresult
fromfatlure-to-providefor the-Government's-potential- liabity tewhen laborers and material
supphers fer—l—ren—ﬂghts—ea-tst&némgmlght have liens agalnst the completed supplles or materlals

sappl-}es—er—mater—kals the contractlng ofﬁcer shaJ—lmust take one or more of th%feﬂewmgthese

measures before payment:

(1) Aseertain-whetherthe Verify that payment bonds;+-any-furnished-by from the contractor are
adeguate-to-satisfyadequately cover all lieners-claims or whetherit-is-feastble-te-obtain similar
bonds to cover outstanding liens.

(2) Require the contractor to furnish-apprepriate-provide statements from laborers and material
suppliers diselaiminggiving up any lien rights they may have-te-the-supplies-and-materials.

(3) Obtirappropriste- agreement by-the Governmrentthe-contractor—and-Henors
ensuringrelease-efamong all parties that releases the Government from any-potential liability-te

the contractororlienors.

(4) W1thh01d approprlate amounts from th%&metmt—da%fer—th%s&pphes—er—m&teemls—m&y—ameu—nt

thepayments When the above measures m—pafagfaﬁhs{@(—lé—@%—aﬂd—é}ef—ﬂﬁs—see&e&eamet—be
accomplished-or-are eonstdered-inadequate.

(5) Take other apprepriate-action—eonstderingsuitable actions based on the ereumstaneessituation
and the degree-ofthe-contractor's selveneyfinancial condition.

(e) The contractor is hable-te-the-Gevernmentresponsible for any excess costs ieurred-in
aequirtng-the Government incurs buying similar supplies and services-simtarto-these-terminated

for-defanlt{see49-402-6);and-, and for any other damages, whether or not repurehase-is-effected
(see-49-402-7-the Government buys replacement items.

49.402-3 Procedure for default.
(a) Whena-Before deciding on default termination-is-beingcensidered, the Government shalt

deetde-which-type-of terminationaetionto-take-must review the situation (i.e., default,
convenience, or no-cost cancellation) enly-afterreview-by-with contracting and technical

personnel, and-byas well as legal counsel, to ensure the propriety-ofthe propesed-action is
appropriate.

(b) The administrative contracting officer shal-netissue-a-shew-causenotice-orcure-notice
witheutthemust get prior approval effrom the contracting office;whieh before issuing a show




cause notice or cure notice. This approval should be obtained by-the-mest-expeditious
meansquickly.

(¢) Subdivision-taibarofthe Petauh-clausecoverssituations-When the contractor hus

defaulted-by-fatlurefails to make-delivery-ofthedeliver supplies or te-perform the-services within
the specified time—tn-thesesituations; (Default clause paragraph (a)(1)), no advance notice of

&%f%e%e#ﬂ%%pess}bﬂ}ty—eﬁtermmatlon fer—elefaa}t—ls requlred%b%sel%te&%eeﬂt?&etef
; ; tor)-. However, if the
Government has taken aﬁyaet}eﬂactlons that mlght beeeﬂstmed—as—a—wawer—efsuggest it waived

the contract delivery-orperformanee-datedeadlines, the contracting officer shallmust send a
notice te-the-contractor-setting a new datefor-the-contractorto-make-delivery-orcomplete
performance—The notice-shall reserve-the-Geveramment'sdeadline. This notice must state that the

Government reserves its rights under the Default clause.

(d) Sﬁbdwmeﬂs—ea%@)aﬁd—ea%l—)énﬁeﬁtheF or failures covered under Default clause cover

this—typ%ef—fa*}u—r& or endangermg contract Derformance - the contractmg ofﬁcer shal&must—

(1) Give the contractor written notice specifying the failure-and-providing-aperiod-of;

(2) Allow 10 days (or longer period-asif necessary) #n-whieh-to cure the failure-;

(3) When appropriate,

and

(4) After the time period expires, decide whether to terminate the contract or accept the
resolution.

(e) A sample cure notice format appears in 49.607.

(f) Show cause notice procedures are as follows:

(1) If default termination fer-default-appears-scems appropriate, the contracting officer should, i
praetieablewhen practical, notify the contractor in writing efthe-pessibilityoftheabout-

(1) The possible termination—Fhis-notice-shall-call-the-contractor's-attentionto;

(i1) The contractual liabilities #involved:

(ii1) Why the contract tsmight be terminated-for-defaultand requestthe-contractor-to-show-eause

2



( 1V) The opportumtv to explam why %h%eeﬁ&aettermmatlon should not b%telmma%ed—fer—defau}t—

(v) That a lack of response may be taken as an admission by the contractor that no valid

explanation exists:; and

- When appropriate, the-notice thayv-tivite the-contractorto-discussthe muatter ataconderchee:

a suggested discussion.

(2) A fermatforasample show cause notice tsappears in 49.607.
4

(2)(1) When adefault termination is likely, the contracting officer must notify the surety in
writing. If the contractor 1s later terminated for default—appeafs—}mmmenfé the contractmg officer

def&u}t—must send the suretv a copy of the ﬁeﬂe%ef—default shal—l—b%se&t—te—th&safetynotlce

3(2) If requested-by-the surety; requests it and agreed-to-by-the contractor and any assignees
agree, arrangements maycan be made to havefuturesend checks matled-to the contractor #-eare

efthrough the surety. fa-this-ease;-The contractor must ferwardsubmit a written request to the

designated disbursing officer specifically directing athis change in payment address-for-mating
cheeks.

I the-eontractorisa(h) For small business firm;contractors-

(1) The contracting officer shalhmust immediately previde-aeepysend copies of any cure notice
or show cause notice to the contracting office's small business specialist and the-Small Business
Administration Area Office nearest the contractor:;

(2) When possible, the contracting officer should;-wheneverpraetieable; consult with the small
business specialist before proceeding with a-default termination{see-alse-49-402-4)..

(#1) The contracting officer shahmust consider the-feHewing-these factors m-determiningwhen
deciding whether to terminate a contract for default:

(1) The contract fer-default:

E-Fheterms of the-contract-and apphieablerclevant laws and regulations.

(2) The specific failure efthe-contractor-and-the-exeusesfor-thefatlareand any explanations
provided.

(3) FheavatlabthtyefWhether the supplies or services can be obtained from other sources.




(4) Fheurgeney-ofHow urgently the need-forthe-supplies-orservieesitems are needed and the
peﬂed—ef—mn&req&&edhow long it would take to eb%&mg_t them from other sources;-as compared

to the original contractor.

(5) Fhe-degree-ofessentiality-ofHow essential the contractor in-theis to Government acquisition
pregramprograms and the-effeet-efahow termination for-defanltupon-the-contractor's-eapability
as-a-supphierundermight affect their ability to supply other contracts.

(6) The-effectofaHow termination fer-defautt-enmight affect the contractor's ability efthe
contractor-to hiquidatercpay guaranteed loans, progress payments, or advance payments.

(7) Any other pertinentrelevant facts and circumstances.

(e after complianee-with-the-()) After following procedures in paragraphs (a) through (H-ef
this-49-402-3;1), if the contracting officer determines-thatadecides termination fer-defautt-is

proper, the contracting officer shalmust issue a notice of termination stating-

(1) The contract number and date;

(2) Fhe-aetsWhat specific actions or emisstens-eonstitutingfailures constitute the default;

(3) That the contractor's right to proceed furtherunderwith the contract (or a specified portion-ef
the-eontraet) is terminated,

(4) That the Government may purchase similar supplies or services terminated-may-be-purchased
against-the-contractor'saceount-and thatthe-contractor-will be-held-Hable forcharge any excess

costs to the contractor;

(5) If the eentracting-officer-has-failure is determined that-thefatlureto-performisnot excusable,
that the notice eftermination-constitutes-suchserves as this decision, and that-the contractor has

therightte-may appeal sueh-deeiston-under the Disputes clause;

(6) That the Government reserves all other legal rights and remedies-previded bylaw-orunder
the contract. in addition to charging excess costs; and

(7) That thethis notice eenstitutesis a decision that the contractor is in default as-speeified-and
thatthe-eentractorand has the right to appeal under the Disputes clause.

(kk) The contracting officer shall-make the-same-distribution-ofmust-

(1) Distribute the termination notice as-was-made-ofto all parties who received the original
contract:;

12) Sen a copy shaH—ansa—b%f&Pmshed—to the contractor's surety, and ask 1f aﬁsyuwhen—th%neﬁee

v ady they want to
arrange for completlon of the WOTk—I—H—&dd*HGﬂ—E‘ﬂ%GGﬂ%P&GHHg—GfﬁG%PSh&H—HG&ﬁy and




3) Te the dlsbursmg ofﬁcer to wrthheld—fuﬁher top payments under the terminated contract;
b e e until further

notlce.

H-nthe-ease-ofa(l) For construction eentraetcontracts, promptly after issuanee-efissuing the
termination notice, the contracting officer shallmust determine-the-mannerin-whiech-

(1) How the work is-tewill be completed; and-whetherthe
(2) Whether materials, apphaneesequipment, and plant that are on the site will be needed.

(m) If the contracting officer determines before issuing the termination notice that the failure te
perform-iswas excusable, the-ecentractshallthey must not be-terminatedterminate for default. If
termination is still in the Government's interest, the-centracting-efficerthcy may terminate the
contract-for the-convenience-ef-the-Government.

(kn) If the contracting officer has-netbeen-abletocannot determine; before issuanee-efissuing the
notice eftermination-whether the eentraetor's-failure te-perform-iswas excusable, the-contraeting
otficer-shallthey must-

(1) Make a written decision on thatpeintthis issue as soon as praetieablepossible after issuanee
ofissuing the notice-eftermination:;

(2) Deliver the decision shall-be-delivered-promptly to the contractor-with-anetificationthatthe
centractor-has-the right to-appeal-asspeeified-inthe Disputes-elause:. and

(3) Notify the contractor of their right to appeal under the Disputes clause.

49.402-4 Procedure in lieu of termination for default.

ThefoHowingeoursesInstead of action;amengothers;-are-avatabletoterminating for default, the
contracting officer i-lien-ofterminationfor-defaultmay take these alternative actions when

inthey serve the Government's #terestinterests:

(a) PermitAllow the contractor, the-surety, or the-guarantor; to continue performance efthe
eontraet-under a revised delivery schedule.

(b) Permit the contractor to continue performance of the-contractby-means-ofthrough a
subcontract or other business arrangement with an acceptable third party, previdedas long as the

Government's rights efthe-Gevernmentare adequately preservedprotected.

cost term1nat10n settlement agreement using the formats in 49.603-6 and 49 603- 7 asa

guidewhen-



(1) The supplies or services are no longer needed:; and

(2) The contractor is not liable for damages under 49.402-7.

49.402-5 Memorandum by the contracting officer.

When a contract is terminated for default or awhen an alternative procedure autherized-byfrom
49.402-4 is folewedused, the contracting officer shallmust prepare a memorandum for the
contract file explaining the reasons for the action-takes.

49.402-6 Repurchase against contractor's account.

(a) When-the-Generally, the contracting officer decides whether to repurchase before issuing the
termination notice when supplies or services are still requirednceded after terminations.
Guidelines for repurchasing are as follows:

(1) The contracting officer shatimust repurchase the-same-or-similar supplies-orservieesitems

against the contractor's account as soon as practicable-The-contracting-officer shall repurehaseat
as-practical.

(2) The price must be reasonable a-price-as-praecticable-considering the-quality and delivery
requirements.

(_) The contractlng ofﬁcer may fepafeh&sea—q&&&&tyhm—%eess—eﬁtheuﬂdeh*%fed—qhw&&y

&gamst—th&éefa&lﬁ&g—eeﬂﬂtaeeer—fer—bu more than the undehvered quantlty %eﬁﬂma%ed—fef
default-if needed.

(4) Extra cost can only be charged to the contractor for the undelivered quantity (including

Vaﬂaﬁeﬁs—m—q&aﬁﬁ-tlfpermnted by—th%tem&a%ed—eea&&eﬁ—@e&eml—ky—th%eema&mg—eﬁﬁeer

HG-H-G%VH.I‘I&‘[IOI’IS ).

(b) H-therepurchase-isfora-quantitynot-ever-the-For repurchases limited to the undelivered
quantity-terminated-for-default-

(1) The Default clause autherizesallows the contracting officer to use any terms and acquisition

method deemed appropriate Tor the repurchase. However

(2) The contracting officer must maximize competition:

(3) The Default clause serves as the authority:; and

For quantities exceeding the undelivered amount, treat the entire purchase as a new

acquisition.(4)

(c) If the repurchase costs more than the terminated supplies or services, after completing the

repurchase contract, the contracting officer shall-obtain-competition-to-the-maximum-extent




wm{enmust demand eﬂpaymem from the contractor for the te%al—ame&&t—ef—th%@eee&s—gwmg
constderation-to-any-tereases-or-decreasesothereostssaehas-excess amount. This calculation

should account for changes in transportation costs, discounts, etc. If the contractor fails-te-make

payment-the-contractingofficershalldoes not pay, follow the procedures in subpart-part 32-6 for
collecting contract debts-due-the-Government.

49.402-7 Other damages.

(a) If the eontractingofficer-terminatesa-contract is terminated for default or foHews-a-course
efan alternative action instead-ef terminationfor-defaultis taken (see 49.402-4), the contracting
officer prempthy-must assess and demand any liquidated damages te-whieh-the Government is
entitled to under the contract. Under the-ecentraet clause at 52.211-11, these damages are in
addition to any excess repurchase costs.

(b) If the Government has suffered any-other aseertainablemeasurable damages, including
administrative costs, as-aresult-of the-contractor's-default-the contracting officer must, based on
the-basis-of legal advice, take appropriate action as preseribedoutlined in subpart-part 32:6 to
assert the Government's demand for thethese damages.

49.402-8 Reporting Information.
The contracting officerin-aceerdaneewith- must follow agency procedures;shal-ensure-that to

report information relatingteabout the termination for default notice-and-a-subsegquent, any
withdrawal ex-aof the termination, and any conversion to a termination for convenience—4s

reportedinaeeordanee-with-. This report must comply with requirements in 42.1503(h).

49.403 Termination of cost-reimbursement contracts for default.

(a) The right to terminate a cost-reimbursement contract for default is-previded-forincomes from
the Termination for Default or for Convenience of the Government clause at 52.249-6. A10-day
noticetoThe clause requires giving the contractor 10 days' notice before termination-fer-default

< rocuiradi b the claase.

(b) SettlementofScttling a cost-reimbursement contract terminated for default issubjeet
tefollows the same principles #-as termination for convenience (subparts 49.1 and 49.3-the-same
R e e I O (He p o

(1) The costs of preparing the contractor's settlement proposal are not allowable (see paragraph
(h)(3) of the clause); and

(2) The contractor isretmbursed-the-receives reimbursement for allowable costs, andwith an
appropriate reduction is-+rade-in the total feeifany; (see paragraph (h)(4) of the clause).




(c) The contracting officer shalmust use the procedures in 49.402 te-the-extentwhen appropriate
in-econstdering the-terminationfor-default-ofa-for cost-reimbursement eentraetcontracts.
However, a-cost-reimbursement-eontract-doesthese contracts do not eentain-any-previsioninclude
provisions for reeevery-efrecovering excess repurchase costs after termination for-default-(but
see paragraph (g) of the-clause at-52.246-3 withrespeettorcgarding the contractor's failure efthe
eontraetor-to replace or correct defective supplies).

49.404 Surety-takeover agreements.
(a) FheThese procedures #-thisseetion-apply primartymainly, but not selelyexclusively, to
fixed-price construction contracts terminated for default.

(b) Since the surety is-hablemust pay for damages resulting from the contractor's default, the
surety has certain rights and-interests-in the-eempletion-efcompleting the contract werk-and
apphieationofanyusing undisbursed funds. Fherefore-The contracting officer must eonsider

carefully consider the surety ] proposals—fe%eempletmg—th%eent&ae@h%eeﬂtfaetﬂ&g—efﬁeepm&st

evaluatlng how thev mlght affect the Government's rlghts agalnst the surety

(c) The contracting officer should permit-surety-effersallow sureties to complete the contract;
unless-the-contractingothicer beheves-that the persons

(1) The people or firmscompanies proposed by the surety te-complete-the-werk-are not
competent-and-qualified or competent; or

The proposal isdoes not #serve the Government's best interest-ofthe-Governmentinterests.(2)

(d) FhereMultiple parties may beeen%e%gdanands—fe%clann the defaultlng contractor's assets,
including unpaid prier-earnings+retat : :

The surety may include a "takeover" agreement in 1ts proposal—ﬁ*mg—th%sufetys to estabhsh 1ts
rights to payment-frem-these-funds.. The contracting officer may (but-notbefore-the-effective
date-oftermination)-enter into a written agreement with the surety—Fhe-contracting-otficer should
(but not before the termination date). Consider using a tripartitethree-way agreement among the
Government, the-surety, and the-defaulting contractor to resolve the-defaultingcontractor's
residualremaining rights, including assertionsclaims to unpaid prier-earnings.

(e) Any takeover agreement must require the surety to complete the contract and the Government

to pay the surety's costs and-expenses-up to the balanee-efthe-unpaid contract price-unpatd-at-the
time-ofdefault, subject to thefolewingthese conditions:

(1) Any unpald earnlngs of the defaultlng contractor—mek&etmg—retamed—pereentages—and—pfegfess
aa - - aa - ’l’lazz b

used to pay Government by lanns against the contractor except te%he%tent—that—the

wnpatdwhen those earnings may-be-tsedare needed to pay the eempletingsuretyitssurety's actual
omplenon costs and expenses me&&ed—m—theeemple&e&e#th%we%k—b&t—{not 1nclud1ng #tsbond




(2) The surety is-beund-bymust meet contract terms—goveraingrequirements for liquidated

damages for delays in-completion-of-the-weslk,-unless the delays arequalify as excusable under
the contract.

(3) If the-contract proceeds have-beenwere assigned to a financing institution, the surety mustnot
bepatd-cannot receive payment from unpaid earnings;-urless without the assignee

previdesassignee's written eensentpermission.

(4) The eontracting-officerGovernment must not pay the surety more than the-ameunt-it

expendedspent completing the work and disehargingmeecting its habiitiesunderthe-defaulting
eontractor's-payment bond obligations. Payments to the surety to-reimburse-it-for dischargingits

Habihitiesunder-the-  payment bond of the-defaulting contractor must-be-onhv-onauthoriby-ol-

obligations require—

(1) Mutaal- Agreement among the Government, the-defaulting contractor, and-the surety;

(i1) DeterminationofA determination by the Comptroller General as-te-payeeabout who gets paid
and ameunthow much; or

(ii1) OrderefA court order from a court of competent jurisdiction.

49.405 Completion by another contractor.
H#h%s&re%#dees—net—&maﬂg%fer—eemp}eﬁe&efrThe contract—t-h%eeﬂtf&etﬁ}g—efﬁeer—nefmaﬂry

H-Thecontractprovides-that makes the contractor and the-surety are-liable to-the-Gevernment
for resultantresulting damages. The contracting officer shalmust use all retained percentages of

progress payments previeushy-made-to-the-contractor-and any progress payments due for werk
completed before-the-terminationto-hauidatework to offset the contractor's and the-surety's
liability-te-the-Gevernmenttthe retained-and-unpaid. If these amounts are insutfieientnot

enough, the contracting officer shallmust take steps to recover the additional ssmamount from
the contractor and the-surety.

Subpart 49.5 - Contract Termination Clauses

49.501 General.

This subpart preseribes-the-prineipaldescribes which contract termination clauses to use. This
subpart does not apply to contracts that use the clause at 52.213-4, Terms and Conditions-
Simplified Acquisitions (Other Than Commercial Products and Commercial Services). In
appropriate cases, agencies may authorize the use of special purpose clauses, if consistent with
this chapter.

49.502 Termination for convenience of the Government.



(a) Fixed-price contracts that do not exceed the simplified acquisition threshold (short form)-

(1) General use.-Fhe-contracting-officershall Insert the clause at 52.249-1, Termination for

Convenience of the Government (Fixed-Price) (Short Form), in solicitations and contracts when
using a fixed-price contract is-eontemplated-and the contract amount is not expected to exceed
the simplified acquisition threshold, except if-

(1)Huse-ef The clause at 52.249-4, Termination for Convenience of the Government (Services)
(Short Form) is more appropriate;;

(1) JreentraetsThe contract is for research and development work with an educational or
nonprofit institution on a no-profit basis;;

(ii1) reentraets-The contract is for architect-engineer services;; or

(iv)-H One of the clauses prescribed or cited at 49.505(a) or (c);) is more appropriate.

(2) Dismantling and demolition. If the contract is for dismantling, demolition, or removal of
improvements, the-contracting-officershall-use the clause with its AlternatelAlternate [.

(b) Fixed-price contracts that exceed the simplified acquisition threshold-

(136)(1) General use. The-contracting-officershall-Insert the clause at 52.249-2, Termination for
Convenience of the Government (Fixed-Price), in-selicitations-and-contracts-when a fixed-price

contract is contemplated and the contract amount is expected to exceed the simplified acquisition

threshold-exeeptin-contraets.

(i1) Exceptions. Do not use this clause for -contracts for the following:

(A) Dismantling and demolitions.

(B) Research and development work with an educational or nonprofit institution on a no-profit
basis;-er.

(C) Architect-engineer services:it-shall-netbe-tsed.

(D) If the clause at 52.249-4, Termination for Convenience of the Government (Services) (Short
Form), is more appropriate (see 49.502(c)), or if one of the clauses prescribed or cited at
49.505(a) or (c);) is appropriate.

(2) Construction. If the contract is for construction, the-contracting-officer shall-use the clause
with its AdternatelAlternate 1.

(1) Partial payments. If the contract is with an agency of the B-S—-Government or with State,
local; or foreign governments or their agencies, and #-the contracting officer determines that the



regquirement-to-payrequiring interest payments on excess partial payments is inappropriate, the
contracting-officer shall-use the clause with its AlternateHIn-sueh-eontraets-Alternate 1. For

construction;-the-contracting-officershall contracts with these same organizations, use the clause
with its AdternatelHAlternate I11.

(i1) Dismantling and demolition.-Fhe-centractingofficershall Insert the clause at 52.249-3,

Termination for Convenience of the Government (Dismantling, Demolition, or Removal of
Improvements) in solicitations and contracts for dismantling, demolition, or removal of
improvements, when a fixed-price contract is contemplated and the contract amount is expected
to exceed the simplified acquisition threshold. If the contract is with an agency of the Y-S
Government or with State, local, or foreign governments or their agencies, and if the contracting
officer determines that the requirement to pay interest on excess partial payments is

inappropriate, the-contracting-officershall-use the clause with its AlternatetAlternate I.

(c) Service contracts (short form).-Fhe-contracting-otficer shall

(1) Insert the clause at 52.249-4, Termination for Convenience of the Government (Services)
(Short Form), in solicitations and contracts for services;regareless-ofvalae; when all of these

conditions are met:

(1) A fixed-price contract is contemplated and(regardless of dollar value).

(i1) The contracting officer determines that because of the kind of services required the
successful offeror w111 not 1ncur substantial charges in preparatlon for and i in carrylng out the

(111) If terminated for the Government's convenience, the contractor would limit termination

settlement charges to services rendered before the termination date.

(2) This clause may be appropriate in contracts for services such as rental of unreserved parking
space, or laundry and dry cleaning.

(d) Research and development contracts.-Fhe-eontracting-officershall Insert the clause at 52.249-
5, Termination for the Convenience of the Government (Educational and Other Nonprofit
Institutions), in solicitations and contracts when either a fixed-price or cost-reimbursement
contract is contemplated. and the contract is for research and development work with an
educational or nonprofit institution on a nonprofit or no-fee basis.

(e) Subcontracts—-(1) General use. The prime contractor may find the-elause-atthese clauses
suitable for use in fixed-price subcontracts (except as noted in paragraph (¢)(2) below): 52.249-1,
Termination for Convenience of the Government (Fixed-Price) (Short Form), or at-52.249-2,




Termination for Convenience of the Government (Fixed-Price), as appropriate, suitableforuse-in
fined-pricesubecontructs—exeeptas-noted-in-parauraph-te 2ot this-section=provided--that the
relationship between the contractor and subcontractor is clearly indicated. InapplieableDelete
conditions {e-g-that do not apply (for example. paragraph (d))) in 52.249-2-sheuld-be-deleted
and.) Reduce the time periods redueed-for submitting the subcontractor's termination settlement
proposal (e-g-for example, to 6 monthsy;) and the time for requesting an equitable price
adjustment (e-g=for example, to 45 days)-.)

(2) Research and development. The prime contractor may find the clause at 52.249-5,
Termination for the Convenience of the Government (Educational and Other Nonprofit
Institutions), suitable for use in subcontracts placed with educational or nonprofit institutions on
a no-profit or no-fee basis; provided, that the relationship between the contractor and
subcontractor is clearly indicated. frappheable-eonditionsConditions that do not apply (e.g.,
paragraph (h)) should be deleted, the period for submitting the subcontractor's termination
settlement proposal should be reduced (e.g.,6 months), the subcontract should be placed on a no-
profit or no-fee basis, and the subcontract should incorporate or be negotiated on the basis of the

cost principles in part 3+-of the Federal Aequisition Regulation3 1.

49.503 Termination for convenience of the Government and default.

(a) Cost-reimbursement contracts—-(1) General use. Insert the clause at 52.249-6, Termination
(Cost-Reimbursement), in solicitations and contracts when a cost-reimbursement contract is
contemplated, except eentraets-forin research and development contracts with an-educational or
nonprofit institatien-en-ainstitutions that have no -fee-basis.

(2) Construction. If the contract is for construction, the-contracting-officershaluseinsert the
clause with its AlternatelAlternate [.

(3) Partial payments. If the contract is with an agency of the U.S. Government or with State,
local, or foreign governments or their agencies, and if the contracting officer determines that the

requirement to pay interest on excess partial payments is inappropriate, the-eontracting-officer
shal-useinsert the clause with its AdternateHAlternate 1. In such contracts for construction, the

contracting-officershalluseinsert the clause with its AdternateHHAlternate I11.

(4) Time-and-material and labor-hour contracts. If the contract is a time-and-material or labor-
hour contract, the-eontractingofficershalluseinsert the clause with its AdternatelVAlternate [V. If
the contract is with an agency of the U.S. Government or with State, local, or foreign
governments or their agencies, and if the contracting officer determines that the requirement to

pay interest on excess partial payments is inappropriate, the-centracting-otficershalluseinsert the

clause with its Alternate V.

(b) Insert the clause at 52.249-7, Termination (Fixed-Price Architect-Engineer), in solicitations
and contracts for architect-engineer services; when a fixed-price contract is contemplated.

(c) Subcontracts. The prime contractor may finduse and customize the clause at 52.249-6,
Termination (Cost-Reimbursement), suitable for use in cost-reimbursement subcontracts:
provided;that, as long as the relationship between the contractor and subcontractor is clearly




indicated. InappheableThe contractor should delete conditions fe-g=that do not apply (for

example, paragraphs (e), (j}). and (np-sheuld-be-deleted-and)). Reduce the time period for
submitting-the subeentracter'ssubcontractor to submit their termination settlement proposal

should-be-redueed-(e-g(for example, to 6 months).

49.504 Termination of fixed-price contracts for default.

(ay€)(1) Supplies and services.-Fhe-centracting-officershall Insert the clause at 52.249-8, Default

(Fixed-Price Supply and Service), in solicitations and contracts when a fixed-price contract is
contemplated, and the contract amount is expected to exceed the simplified acquisition threshold.
The contracting officer may use the clause when the contract amount is at or below the
simplified acquisition threshold, if appropriate (e.g., if the acquisition involves items with a
history of unsatisfactory quality).

(2) Transportation. If the contract is for transportation or transportation-related services, the

contractingofficershalluseinsert the clause with its AdternatelAlternate 1.
(b) Research and development.-Fhe-contracting-officershall Insert the clause at 52.249-9,

Default (Fixed-Price Research and Development), in solicitations and contracts for research and
development when a fixed-price contract is contemplated, and the contract amount is expected to
exceed the simplified acquisition threshold, except thesefor contracts with educational or
nonprofit institutions on a no-profit basis. The contracting officer may use the clause when the
contract amount is at or below the 51mp11ﬁed acqu1s1t10n threshold;kﬁaﬁpfepm{%(%g—kf—ﬂ&e

pfegfams} if appropriate.

(c3€)(1) Construction.-Fhecontracting-etficershal Insert the clause at 52.249-10, Default

(Fixed-Price Construction), in solicitations and contracts for construction; when a fixed -price
contract is contemplated. and the-eentraet amount is expected to exceed the simplified
acquisition threshold. The contracting officer may use the clause when the contract amount is at
or below the simplified acquisition threshold, if appropriate (e.g., if completion dates are
essentialy:.)

(2) Dismantling and demolition. If the contract is for dismantling, demolition, or removal of

improvements, the-contracting-officershall-useinsert the clause with its AdternatelAlternate 1.

(3) National emergencies. If the contract is to be awarded during a period of national emergency,
the contracting officer may use the clause-

(1) With its AlternateHAlternate I when a fixed-price contract for construction is contemplated;:
or

(i1) With its AdternateHHAlternate 11 when a contract for dismantling, demolition, or removal of
improvements is contemplated.



49.505 Other termination clauses.

(a) Personal service contracts. The-contracting-officershalnsertthelnsert clause-at 52.249-12,

Termination (Personal Services), in solicitations and contracts for personal services (see part 37).

(b) Excusable delays. The-contracting-officershall-insertthelnsert clause at-52.249-14,

Excusable Delays, in—

(1) Solicitations and contracts for supplies, services, construction, and research and development
on a fee basis; when a cost-reimbursement contract is contemplated-—Fhe-centracting-otficer shall
also msert the clavse i time- and-material contracts, and labor-hour contracts.

Time-and-material and labor-hour contracts.(2)

(c) Communication service contracts. Fhisregulation-deesnetAgencies must prescribe a
elauseand insert agency-specific clauses for the-eaneelationcanceling or termination

eftermmdtmg orders under communication service contracts with common carriers-beeause-of

Subpart 49.6 - Contract Termination Forms and Formats
49.601 Notice of termination for convenience.
(See 49.402-3(g) for notice of termination for default.)

49.601-1 Electronic notice.
The contracting officer may provide expedited notice of termination by electronic means that
includes a requirement for the contractor to confirm receipt. If the contractor does not confirm
receipt promptly, the contracting officer shalmust resend the notice electronically; and expedite
the letter notice described in 49.601-2. Heonfirmationlf the contractor confirms receipt of the
electronic notice-isreeetved, and the eleetronie-notice ineladescontains all eententinformation
required in 49.601-2, the contracting officer does not need netto send the letter notice-deseribed
sl

(a) Complete termination: Use the following electronic notice is-suggestedforuse-Hwhen

completely terminating a supply contract is-beingcompletely-terminated-for convenience. H
appropriately-medified;theThis notice may be usedmodified for other than supply contracts.

Date

XYZ Corporation New York, NY 12345

Contract No. is completely terminated under clause ,
effective [insert "immediately, (today's date)" or "on ,
20 ," or "as soon as you have delivered, including prior deliveries, the following items:"

(list)]. Immediately stop all work, terminate subcontracts, and place no further orders except to
the extent [insert if applicable "necessary to complete items not terminated or"] that you or a
subcontractor wish to retain and continue for your own account any work-in-process or other



materials. Provide by electronic means similar instructions to all subcontractors and suppliers.
Detailed instructions follow.

(Contracting Officer)
(b) Partial termination: The following electronic notice is suggested for use if a supply contract is
being partially terminated for convenience. If appropriately modified, the notice may be used for

other than supply contracts.

Date

XYZ Corporation New York, NY 12345

Contract No. is partially terminated under clause , effective

[insert "immediately, (today's date)" or "on , 20 "]. Reduce items to
be delivered as follows: [insert instructions]. Immediately stop all work, terminate subcontracts,
and place no further orders except as necessary to perform the portion not terminated or that you
or a subcontractor wish to retain and continue for your account any work-in-process or other
materials. Provide by electronic means similar instructions to all subcontractors and suppliers.
Detailed instructions follow.

(Contracting Officer)

49.601-2 Letter notice.

The following letter notice of termination is suggested for use if a contract for supplies is being
terminated for convenience. With appropriate modifications, it may be used in terminating
contracts for other than supplies and in terminating subcontracts. This notice shall be sent by
certified mail, return receipt requested, or electronically, provided evidence of receipt is received
by the contracting officer. If no prior electronic notice was issued, or if no confirmation of an
electronic notice was received, use the alternate notice that follows this notice.

Notice of Termination to Prime Contractors

[At the top of the notice, set out all special details relating to the particular termination; e.g.,name
and address of company, contract number of terminated contract, line items, etc.]

(a) Effective date of termination. This confirms the Government's electronic notice to you dated

, 20 , terminating [insert "completely" or "in part"]
Contract No. (referred to as "the contract") for the Government's convenience under
the clause entitled [insert title of appropriate termination clause]. The termination

1s effective on the date and in the manner stated in the electronic notice.



(b) Cessation of work and notification to immediate subcontractors. You shall take the following
steps:

(1) Stop all work, make no further shipments, and place no further orders relating to the contract,
except for-

(1) The continued portion of the contract, if any;

(i1) Work-in-process or other materials that you may wish to retain for your own account; or

(ii1) Work-in-process that the Contracting Officer authorizes you to continue (A) for safety
precautions, (B)to clear or avoid damage to equipment, (C)to avoid immediate complete spoilage
of work-in-process having a definite commercial value, or (D)to prevent any other undue loss to
the Government. (If you believe this authorization is necessary or advisable, immediately notify

the Contracting Officer by telephone or personal conference and obtain instructions.)

(2) Keep adequate records of your compliance with paragraphsubparagraph (b)(1) of this section
showing the-

(1) Date you received the Notice of Termination;
(i1) Effective date of the termination; and
(ii1) Extent of completion of performance on the effective date.

(3) Furnish notice of termination to each immediate subcontractor and supplier that will be
affected by this termination. In the notice-

(1) Specify your Government contract number;

(i1) State whether the contract has been terminated completely or partially;

(ii1) Provide instructions to stop all work, make no further shipments, place no further orders, and
terminate all subcontracts under the contract, subject to the exceptions in paragraphsubparagraph

(b)(1) of this section;

(iv) Provide instructions to submit any settlement proposal promptly; and

(v) Request that similar notices and instructions be given to its immediate subcontractors.

(4) Notify the Contracting Officer of all pending legal proceedings that are based on subcontracts
or purchase orders under the contract, or in which a lien has been or may be placed against

termination inventory to be reported to the Government. Also, promptly notify the Contracting
Officer of any such proceedings that are filed after receipt of this Notice.



(5) Take any other action required by the Contracting Officer or under the Termination clause in
the contract.

(¢) Termination inventory.(1)As instructed by the Contracting Officer, transfer title and deliver to
the Government all termination inventory of the following types or classes, including
subcontractor termination inventory that you have the right to take: [Contracting Officer insert
proper identification or "None"].

(2) To settle your proposal, it will be necessary to establish that all prime and subcontractor
termination inventory has been properly accounted for. For detailed information, see part 45.

(d) Settlements with subcontractors. You remain liable to your subcontractors and suppliers for
proposals arising because of the termination of their subcontracts or orders. You are requested to
settle these settlement proposals as promptly as possible. For purposes of reimbursement by the
Government, settlements will be governed by the provisions of part 49.

(e) Completed end items.(1) Notify the Contracting Officer of the number of items completed
under the contract and still on hand and arrange for their delivery or other disposal (see 49.205).

(2) Invoice acceptable completed end items under the contract in the usual way and do not
include them in the settlement proposal.

(f) Patents. If required by the contract, promptly forward the following to the Contracting
Officer:

(1) Disclosure of all inventions, discoveries, and patent applications made in the performance of
the contract.

(2) Instruments of license or assignment on all inventions, discoveries, and patent applications
made in the performance of the contract.

(g) Employees affected.(1)If this termination, together with other outstanding terminations, will
necessitate a significant reduction in your work force, you are urged to-

(1) Promptly inform the local State Employment Service of your reduction-in-force schedule in
numbers and occupations, so that the Service can take timely action in assisting displaced
workers;

(i1) Give affected employees maximum practical advance notice of the employment reduction
and inform them of the facilities and services available to them through the local State
Employment Service offices;

(ii1) Advise affected employees to file applications with the State Employment Service to qualify
for unemployment insurance, if necessary;



(iv) Inform officials of local unions having agreements with you of the impending reduction-in-
force; and

(v) Inform the local Chamber of Commerce and other appropriate organizations which are
prepared to offer practical assistance in finding employment for displaced workers of the
impending reduction-in-force.

(2) If practicable, urge subcontractors to take similar actions to those described in
paragraphsubparagraph (1) of this section.

(h) Administrative. The contract administration office named in the contract will identify the
Contracting Officer who will be in charge of the settlement of this termination and who will,
upon request, provide the necessary settlement forms. Matters not covered by this notice should
be brought to the attention of the undersigned.

(1) Please acknowledge receipt of this notice as provided below.

(Contracting Officer)

(Name of Office)

(Address)

Acknowledgment of Notice

The undersigned acknowledges receipt of a signed copy of this notice on ,

20 . Two signed copies of this notice are returned.

(Name of Contractor)
By (Name)

(Title)
(End of notice)

Alternate notice. Substitute the following paragraph (a) for paragraph (a) of 49.601-2, Notice of
Termination to Prime Contractors, if no prior electronic notice was issued, or if no confirmation
of an electronic notice was received:

(a) Effective date of termination. You are notified that Contract No. (referred to
as "the contract") is terminated [insert "completely" or "in part"] for the
Government's convenience under the clause entitled [insert title of appropriate
termination clause]. The termination is effective [insert either

"immediately upon receipt of this Notice" or "on , 20 ," or "as soon as you




have delivered, including prior deliveries, the following items:" (list)]. Reduce items to be
delivered as follows: [insert instructions].

49.602 Forms for settlement of terminated contracts.

The standard forms listed below shall be used for settling terminated prime contracts. The forms
at 49.602-1 and 49.601-2 may also be used for settling terminated subcontracts. A listing of the
Standard forms is located in subpart 53.3.

49.602-1 Termination settlement proposal forms.

(a) Standard Form 1435, Settlement Proposal (Inventory Basis), shall be used to submit
settlement proposals resulting from the termination of fixed-price contracts if the proposals are
computed on an inventory basis (see 49.206-2(a)).

(b) Standard Form 1436, Settlement Proposal (Total Cost Basis), shall be used to submit
settlement proposals resulting from the termination of fixed-price contracts if the proposals are
computed on a total cost basis (see 49.206-2(b)).

(c) Standard Form 1437, Settlement Proposal for Cost- Reimbursement Type Contracts, shall be
used to submit settlement proposals resulting from the termination of cost-reimbursement
contracts (see 49.302).

(d) Standard Form 1438, Settlement Proposal (Short Form), shall be used to submit settlement
proposals resulting from the termination of fixed-price contracts if the total proposal is less than
$10,000 (see 49.206-1(d)).

49.602-2 Inventory forms.

Standard Form (SF) 1428, Inventory Disposal Schedule, and SF 1429, Inventory Disposal
Schedule-Continuation Sheet, shall be used to support settlement proposals submitted on the
forms specified in 49.602-1(b) and (d).

49.602-3 Schedule of accounting information.

Standard Form 1439, Schedule of Accounting Information, shall be filed in support of a
settlement proposal unless the proposal is filed on Standard Form 1438, Settlement Proposal
(Short Form) (see 49.206-1(¢)).

49.602-4 Partial payments.
Standard Form 1440, Application for Partial Payment, shall be used to apply for partial payments
(see 49.112-1).

49.602-5 Settlement agreement.
Standard Form30 ( SF 30), Amendment of Solicitation/Modification of Contract, shall be used to
execute a settlement agreement (see 49.109-1).

49.603 Formats for termination for convenience settlement agreements.
The formats to be used for termination for convenience settlement agreements should be
substantially as shown in this section (see 49.109). Termination contracting officers (TCQO's)



may, however, modify the contents of these agreements to conform with special termination
clauses prescribed or authorized by their agencies (e.g., see 49.501 and 49.505(¢)).

49.603-1 Fixed price contracts-complete termination.
[Insert the following in Block 14 of SF 30 for settlements of fixed-price contracts completely
terminated. ]

(a) This supplemental agreement settles the settlement proposal resulting from the Notice of
Termination dated

(b) The parties agree to the following:

(1) The Contractor certifies that all contract termination inventory (including scrap) has been
retained or acquired by the contractor, sold to third parties, returned to suppliers, delivered to or
stored for the Government, or otherwise properly accounted for, and that all proceeds and
retention credits have been used in arriving at this agreement.

(2) The Contractor certifies that each immediate subcontractor, whose settlement proposal is
included in the proposal settled by this agreement, has furnished the contractor a certificate
stating-

(1) That all subcontract termination inventory (including scrap) has been retained or acquired by
the subcontractor, sold to third parties, returned to suppliers, delivered to or stored for the
government, or otherwise properly accounted for, and that all proceeds and retention credits were
used in arriving at the settlement of the subcontract, and

(i1) That the subcontractor has received a similar certificate from each immediate subcontractor
whose proposal was included in its proposal.

(3) The Contractor certifies that all items of termination inventory, the costs of which were used
in arriving at the amount of this settlement or the settlement of any subcontract settlement
proposal included in this settlement, (i) are properly allocable to the terminated portion of the
contract, (i1) do not exceed the reasonable quantitative requirements of the terminated portion of
the contract, and (iii) do not include any items reasonably usable without loss to the Contractor
on its other work. The Contractor further certifies that the Contracting Officer has been informed
of any substantial change in the status of the items between the dates of the termination inventory
schedules and the date of this agreement-

(4) The Contractor transfers, conveys, and assigns to the Government all the right, title, and
interest, if any, that the Contractor has received, or is entitled to receive, in and to subcontract
termination inventory not otherwise properly accounted for.

(5) The Contractor shall, within 10 days after receipt of the payment specified in this agreement,
pay to each of its immediate subcontractors (or their respective assignees) the amounts to which
they are entitled, after deducting any prior payments and, if the Contractor so elects, any amounts
due and payable to the Contractor by those subcontractors.



(6)(i) The Contractor has received $ for work and services performed, or items
delivered, under the completed portion of the contract. The Government confirms the right of the
Contractor, subject to paragraph (7) of this section, to retain this sum and agrees that it
constitutes a portion of the total amount to which the Contractor is entitled in complete and final
settlement of the contract.

(i1) Further, the Government agrees to pay to the Contractor or its assignee, upon presentation of
a proper invoice or voucher, the sum of $ [insert net amount of settlement], arrived at
by deducting from the sum of $ [for proposals on an inventory basis insert gross
amount of settlement; for proposals on a total cost basis, insert gross amount of settlement less
amount shown in subdivision(6)(i) of this sub-section]-

(A) The amount of $ for all unliquidated partial or progress payments previously made
to the Contractor or its assignee and all unliquidated advance payments (with any interest),

(B) The amount of § for all applicable property disposal credits [insert if appropriate,
"and (C) the amount of $ for all other amounts due the Government under this contract,
except as provided in paragraph (7) of this section."]

(iii) The net settlement of §  in subdivision(ii)of this section, together with sums previously
paid, constitutes payment in full and complete settlement of the amount due the Contractor for
the complete termination of the contract and all other demands and liabilities of the Contractor
and the Government under the contract, except as provided in paragraph (b)(7) of this section.

(7) Regardless of any other provision of this agreement, the following rights and liabilities of the
parties under the contract are reserved: [The following list of reserved or excepted rights and
liabilities is intended to cover those that should most frequently be reserved and that should be
scrutinized at the time a settlement agreement is negotiated (see 49.109-2). The suggested
language of the excepted items on the list may be varied at the discretion of the contracting
officer. If accuracy or completeness can be achieved by referencing the number of a contract
clause or provision covering the matter in question, then follow that method of enumerating
reserved rights and liabilities. Omit any of the following that are not applicable and add any
additional exceptions or reservations required. ]

(1) All rights and liabilities, if any, of the parties, as to matters covered by any renegotiation
authority.

(i1) All rights of the Government to take the benefit of agreements or judgments affecting
royalties paid or payable in connection with the performance of the contract.

(ii1) All rights and liabilities, if any, of the parties under those clauses inserted in the contract
because of the requirements of Acts of Congress and Executive orders, including, without
limitation, any applicable clauses relating to: labor law, contingent fees, domestic articles, and
employment of aliens. [If the contract contains clauses of this character inserted for reasons other



than requirements of Acts of Congress or Executive orders, the suggested language should be
appropriately modified.]

(iv) All rights and liabilities of the parties arising under the contract and relating to reproduction
rights, patent infringements, inventions, or applications for patents, including rights to
assignments, invention reports, licenses, covenants of indemnity against patent risks, and bonds
for patent indemnity obligations, together with all rights and liabilities under the bonds.

(v) All rights and liabilities of the parties, arising under the contract or otherwise, and concerning
defects, guarantees, or warranties relating to any articles or component parts furnished to the
Government by the Contractor under the contract or this agreement.

(vi) All rights and liabilities of the parties under the contract relating to any contract termination
inventory stored for the Government.

(vii) All rights and liabilities of the parties under agreements relating to the future care and
disposition by the Contractor of Government-owned property remaining in the Contractor's
custody.

(viii) All rights and liabilities of the parties relating to Government property furnished to the
Contractor for the performance of this contract.

(ix) All rights and liabilities of the parties under the contract relating to options (except options to
continue or increase the work under the contract), covenants not to compete, and covenants of
indemnity.

(x) All rights and liabilities, if any, of the parties under those clauses of the contract relating to
price reductions for defective certified cost or pricing data.

(End of agreement)
49.603-2 Fixed-price contracts-partial termination.
[Insert the following in Block14 of SF 30 for settlements of fixed-price contracts partially

terminated. ]

(a) This supplemental agreement settles the settlement proposal resulting from the Notice of
Termination dated

(b) The parties agree to the following:

(1) The terminated portion of the contract is as follows: [specify the terminated portion clearly as
to-

(1) Line item numbers,

(i1) Descriptions,



(ii1) Quantity terminated,

(1iv) Unit price of items,

(v) Total price of terminated items, and

(vi) Any other explanation necessary to avoid uncertainty or misunderstanding].

(2) The Contractor certifies that all contract termination inventory (including scrap) has been
retained or acquired by the Contractor, sold to third parties, returned to suppliers, delivered to or
stored for the Government, or otherwise properly accounted for, and that all proceeds and
retention credits have been used in arriving at this agreement.

(3) The Contractor certifies that each immediate subcontractor, whose settlement proposal is
included in the proposal settled by this agreement, has furnished the Contractor a certificate
stating-

(1) That all subcontract termination inventory (including scrap) has been retained or acquired by
the subcontractor, sold to third parties, returned to suppliers, delivered to or stored for the
Government, or otherwise properly accounted for, and that all proceeds and retention credits
were used in arriving at the settlement of the subcontract, and

(i1) That the subcontractor has received a similar certificate from each immediate subcontractor
whose proposal was included in its proposal.

(4) The Contractor certifies that all items of termination inventory, the costs of which were used
in arriving at the amount of this settlement or the settlement of any subcontract settlement
proposal included in this settlement, (i) are properly allocable to the terminated portion of the
contract, (ii)do not exceed the reasonable quantitative requirements of the terminated portion of
the contract, and (iii)do not include any items reasonably usable without loss to the Contractor on
its other work. The Contractor further certifies that the Contracting Officer has been informed of
any substantial change in the status of the items between the dates of the termination inventory
schedules and the date of this agreement.

(5) The Contractor transfers, conveys, and assigns to the Government all the right, title, and
interest, if any, that the Contractor has received, or is entitled to receive, in and to subcontract
termination inventory not otherwise properly accounted for.

(6) The Contractor shall, within 10 days after receipt of the payment specified in this agreement,
pay to each of its immediate subcontractors (or their respective assignees) the amounts to which
they are entitled, after deducting any prior payments and, if the Contractor so elects, any amounts
due and payable to the Contractor by those subcontractors.



(7)(1) The Government agrees to pay to the Contractor or its assignee, upon presentation of a

proper invoice or voucher, the sum of $ [insert net amount of settlement], arrived at by
deducting from $ [insert gross amount of settlement],
(A) the amount of § for all unliquidated partial or progress payments previously made to the

Contractor or its assignee and all unliquidated advance payments (with any interest) applicable to
the terminated portion of the contract and

(B) the amount of $ for all applicable property disposal credits.

(i1) The net settlement of $ in subdivision (b)(7)(i) of this section, together with sums
previously paid, constitutes payment in full and complete settlement of the amount due the
Contractor for the terminated portion of the contract, except as provided in paragraph (b)(8) of
this section.

(iii) Upon payment of the net settlement of $ , all obligations of the Contractor to perform
further work or services or to make further deliveries under the terminated portion of the contract
and all obligations of the Government to take further payments or carry out other undertakings
concerning the terminated portion of the contract shall cease; provided, that nothing in this
agreement shall impair or affect any covenants, terms, or conditions of the contract relating to the
completed or continued portion of this contract.

(8) Regardless of any other provision of this agreement, the following rights and liabilities of the
parties under the contract are reserved: [The following list of reserved or excepted rights and
liabilities is intended to cover those that should most frequently be reserved and that should be
scrutinized at the time a settlement agreement is negotiated (see 49.109-2). The suggested
language of the excepted items in the list may be varied at the discretion of the contracting
officer. If accuracy or completeness can be achieved by referencing the number of a contract
clause or provision covering the matter in question, then follow that method of enumerating
reserved rights and liabilities. Omit any of the following that are not applicable and add any
additional exceptions or reservations required. ]

(1) All rights and liabilities, if any, of the parties, as to matters covered by any renegotiation
authority.

(i1) All rights of the Government to take the benefit of agreements or judgments affecting
royalties paid or payable in connection with the performance of the contract.

(111) All rights and liabilities, if any, of the parties under those clauses inserted in the contract
because of the requirements of Acts of Congress and Executive orders, including, without
limitation, any applicable clauses relating to: labor law, contingent fees, domestic articles, and
employment of aliens. [If the contract contains clauses of this character inserted for reasons other
than requirements of Acts of Congress or Executive orders, the suggested language should be
appropriately modified. ]



(iv) All rights and liabilities of the parties arising under the contract and relating to reproduction
rights, patent infringements, inventions, or applications for patents, including rights to
assignments, invention reports, licenses, covenants of indemnity against patent risks, and bonds
for patent indemnity obligations, together with all rights and liabilities under the bonds.

(v) All rights and liabilities of the parties, arising under the contract or otherwise, and concerning
defects, guarantees, or warranties relating to any articles or component parts furnished to the
government by the Contractor under the contract or this agreement.

(vi) All rights and liabilities of the parties under the contract relating to any contract termination
inventory stored for the Government.

(vii) All rights and liabilities, if any, of the parties under those clauses of the contract relating to
price reductions for defective certified cost or pricing data.

(End of agreement)

49.603-3 Cost reimbursement contracts-complete termination, if settlement includes cost.
[Insert the following in Block 14 of SF 30 for settlement of cost-reimbursement contracts that are
completely terminated, if settlement includes costs.]

(a) This supplemental agreement settles the settlement proposal resulting from the Notice of
Termination dated

(b) The parties agree to the following:

(1) The Contractor certifies that all contract termination inventory (including scrap) has been
retained or acquired by the Contractor, sold to third parties, returned to suppliers, delivered to or
stored for the Government, or otherwise properly accounted for, and that all proceeds and
retention credits have been used in arriving at this agreement.

(2) The Contractor certifies that each immediate subcontractor, whose settlement proposal is
included in the proposal settled by this agreement, has furnished the Contractor a certificate
stating-

(1) That all subcontract termination inventory (including scrap) has been retained or acquired by
the subcontractor, sold to third parties, returned to suppliers, delivered to or stored for the
Government, or otherwise properly accounted for, and that all proceeds and retention credits
were used in arriving at the settlement of the subcontract; and

(i1) That the subcontractor has received a similar certificate from each immediate subcontractor
whose proposal was included in its proposal.

(3) The Contractor certifies that all items of termination inventory, the costs of which were used
in arriving at the amount of this settlement or he settlement of any subcontract settlement
proposal included in this settlement, (i) are properly allocable to the terminated portion of the



contract, (i1) do not exceed the reasonable quantitative requirements of the terminated portion of
the contract, and (iii) do not include any items reasonably usable without loss to the Contractor
on its other work. The Contractor further certifies that the Contracting Officer has been informed
of any substantial change in the status of the items between the dates of the termination inventory
schedules and the date of this agreement.

(4) The Contractor transfers, conveys, and assigns to the Government all the right, title and
interest, if any, that the Contractor has received, or is entitled to receive, in and to subcontract
termination inventory not otherwise properly accounted for.

(5) The Contractor shall, within 10 days after receipt of the payment specified in this agreement,
pay to each of its immediate subcontractors (or their respective assignees) the amounts to which
they are entitled, after deducting any prior payments and, if the Contractor so elects, any amounts
due and payable to the Contractor by those subcontractors.

(6)(i) The Contractor has received $ for work and services performed, or articles
delivered, under the contract before the effective date of termination. The Government confirms
the right of the Contractor, subject to paragraph (b)(7) of this section, to retain this sum and
agrees that it constitutes a portion of the total amount to which the Contractor is entitled in
complete and final settlement of the contract.

(i1) Further, the Government agrees to pay to the Contractor or its assignee, upon presentation of
a proper invoice or voucher, the sum of $ [insert net amount of settlement], arrived at by
deducting from the sum of §  [insert gross amount of settlement less amount shown in
subdivision(6)(i) a of this section]-

(A) The amount of §  for all unliquidated partial or progress payments previously made to the
Contractor or its assignee and all unliquidated advance payments (with any interest),

(B) The amount of §  for all applicable property disposal credits [insert if appropriate, "and
(C) the amount of §  for all other amounts due the Government under this contract, except as
provided in paragraph (b)(7) of this section."]

(ii1) The net settlement of $ in subdivision (b)(6)(ii) of this section, together with sums
previously paid, constitutes payment in full and complete settlement of the amount due the
Contractor for the complete termination of the contract and of all other demands and liabilities of
the Contractor and the Government under the contract, except as provided in paragraph (b)(7) in
this section.

(7) Regardless of any other provision of this agreement, the following rights and liabilities of the
parties under the contract are reserved: [The following list of reserved or excepted rights and
liabilities is intended to cover those that should most frequently be reserved and that should be
scrutinized at the time a settlement agreement is negotiated (see 49.109-2). The suggested
language of the excepted items on the list may be varied at the discretion of the contracting
officer. If accuracy or completeness can be achieved by referencing the number of a contract
clause or provision covering the matter in question, then follow that method of enumerating



reserved rights and liabilities. Omit any of the following that are not applicable and add any
additional exceptions or reservations required. ]

(1) All rights and liabilities, if any, of the parties, as to matters covered by any renegotiation
authority.

(i1) All rights of the Government to take the benefit of agreements or judgments affecting
royalties paid or payable in connection with the performance of the contract.

(ii1) All rights and liabilities, if any, of the parties under those clauses inserted in the contract
because of the requirements of Acts of Congress and Executive orders, including, without
limitation, any applicable clauses relating to: labor law, contingent fees, domestic articles, and
employment of aliens. [If the contract contains clauses of this character inserted for reasons other
than requirements of Acts of Congress or Executive orders, the suggested language should be
appropriately modified.]

(iv) All rights and liabilities of the parties arising under the contract and relating to reproduction
rights, patent infringements, inventions, or applications for patents, including rights to
assignments, invention reports, licenses, covenants of indemnity against patent risks, and bonds
for patent indemnity obligations, together with all rights and liabilities under the bonds.

(v) All rights and liabilities of the parties, arising under the contract or otherwise, and concerning
defects, guarantees, or warranties relating to any articles or component parts furnished to the
Government by the Contractor under the contract or this agreement.

(vi) All rights and liabilities of the parties under the contract relating to any contract termination
inventory stored for the Government.

(vii) All rights and liabilities of the parties under agreements relating to the future care and
disposition by the Contractor of Government-owned property remaining in the Contractor's
custody.

(viii) All rights and liabilities of the parties relating to Government property furnished to the
Contractor for the performance of this contract.

(ix) All rights and liabilities of the parties under the contract relating to options (except options to
continue or increase the work under the contract), covenants not to compete, and covenants of
indemnity.

(x) Unresolved demands or assertions by the Contractor against the Government for costs under
Government Accountability Office exceptions or other costs of the same nature that are excluded
from the settlement without prejudice to the rights of either party, as follows: [Insert amount and
describe charges not waived.]

(xi) Claims by the Contractor against the Government, when the Contractor's rights of
reimbursement are disputed, that are excluded without prejudice to the rights of either party are



as follows: [Insert the amounts and describe the claims on which the Contracting Officer has
made findings and has disallowed and on which the Contractor has taken, or intends to take,
timely appeal.]

(xi1) Unresolved demands or assertions by the Contractor against the Government that are
unknown in amount and involve costs alleged to be reimbursable under the contract are as
follows: [Insert the estimated amounts and describe the charges.]

(xii1) Unknown amounts alleged by the Contractor against the Government, based upon
responsibility of the Contractor to third parties that involve costs reimbursable under the
contract.

(xiv) Debts due the Government by the Contractor that are based on refunds, rebates, credits, or
other amounts not now known to the Government, with interest, now due or that may become
due the Contractor from third parties, if the amounts arise out of transactions for which
reimbursement has been made to the Contractor under the contract. The Contractor shall pay to
the Government, within 30 days after receipt, any of these amounts that become due from any
third party or any other source. Interest at the rate established by the Secretary of the Treasury
under 50 U.S.C. (App.) 1215(b)(2) shall accrue and shall be paid to the Government on any
amounts that remain unpaid after the 30-day period.

(xv) All rights and liabilities, if any, of the parties under those clauses of the contract relating to
price reductions for defective certified cost or pricing data.

(End of agreement)

49.603-4 Cost-reimbursement contracts-complete termination, with settlement limited to fee.
[Insert the following in Block 14 of SF 30 for settlement of cost-reimbursement contracts that are
completely terminated, if settlement is limited to fee.]

(a) This supplemental agreement settles the amount of fee due under the contract, terminated in
its entirety by Notice of Termination dated

(b) The parties agree to the following:

(1) The Contractor has received $ on account of its fee under the contract before the
effective date of termination.

(2) The Government agrees to pay to the Contractor or its assignee, upon presentation of a proper
invoice or voucher, $ [insert net amount to be paid on account of fee]. This sum, with
sums previously paid, constitutes payment in full and complete settlement of the amount due the
Contractor on account of its fee under the contract.

(3) The Contractor's allowable costs under the contract will be paid under the terms and
conditions of the contract and parts 31 and 49 of the Federal Acquisition Regulation. [Insert



paragraph (a)(3) of this subsection only if there are costs to be vouchered out (see 49.302) or if
there are costs to be covered later by a separate settlement agreement. ]

(4) Regardless of any other provision of this agreement, the following rights and liabilities of the
parties under the contract are reserved: [The following list of reserved or excepted rights and
liabilities is intended to cover those that should most frequently be reserved and that should be
scrutinized at the time a settlement agreement is negotiated (see 49.109-2). The suggested
language of the excepted items on the list may be varied at the discretion of the contracting
officer. If accuracy or completeness can be achieved by referencing the number of a contract
clause or provision covering the matter in question, then follow that method of enumerating
reserved rights and liabilities. Omit any of the following that are not applicable and add any
additional exceptions or reservations required. ]

(1) All rights and liabilities, if any, of the parties, as to matters covered by any renegotiation
authority.

(i1) All rights and liabilities, if any, of the parties under those clauses inserted in the contract
because of the requirements of Acts of Congress and Executive orders, including, without
limitation, any applicable clauses relating to: labor law, contingent fees, domestic articles, and
employment of aliens. [If the contract contains clauses of this character inserted for reasons other
than requirements of Acts of Congress or Executive orders, the suggested language should be
appropriately modified.]

(ii1) All rights and liabilities of the parties arising under the contract and relating to reproduction
rights, patent infringements, inventions, or applications for patents, including rights to
assignments, invention reports, licenses, covenants of indemnity against patent risks, and bonds
for patent indemnity obligations, together with all rights and liabilities under the bonds.

(iv) All rights and liabilities of the parties, arising under the contract or otherwise, and
concerning defects, guarantees, or warranties relating to any articles or component parts
furnished to the Government by the Contractor under the contract or this agreement.

(v) All rights and liabilities of the parties under agreements relating to the future care and
disposition by the Contractor of Government-owned property remaining in the Contractor's
custody.

(vi) All rights and liabilities of the parties relating to Government property furnished to, or
acquired by, the Contractor for the performance of the contract.

(vii) All rights and liabilities of the parties under the contract relating to options (except options
to continue or increase the work under the contract), covenants not to compete, and covenants of
indemnity.

(viii) All rights and liabilities, if any, of the parties under those clauses of the contract relating to
price reductions for defective certified cost or pricing data.



(End of agreement)
49.603-5 Cost-reimbursement contracts-partial termination.
[Insert the following in Block 14 of SF 30, Amendment of Solicitation/Modification of Contract,

for settlement agreements for cost-reimbursement contracts as a result of partial termination. ]

(a) This supplemental agreement settles the termination settlement proposal resulting from the
Notice of Termination dated

(b) The parties agree as follows:

(1) The contract is amended by deleting the terminated portion as follows: [specify the
terminated portion clearly as to-

(1) Line item numbers,

(i1) Descriptions,

(ii1) Quantity terminated,

(iv) Unit and total price of terminated items, and

(v) Any other explanation necessary to avoid uncertainty or misunderstanding].

(2) The fee stated in the contract is decreased by $ , from $ to $ [Insert, if
appropriate,"(3) The estimated cost of the contract is decreased by $ , from $ to
$ n].

(c) The Contractor's allowable costs and earned fee, if any, for the terminated portion of the
contract will continue to be reimbursed on SF 1034, Public Voucher for Purchase and Services
Other Than Personal, under the applicable provisions of the contract and part 31 of the Federal
Acquisition Regulation.

(End of agreement)

49.603-6 No-cost settlement agreement-complete termination.

[Insert the following in Block 14 of SF 30 if a no-cost settlement agreement, under a complete
termination, is to be executed.]

(a) This supplemental agreement [insert "modifies the contract to reflect a no-cost settlement
agreement with respect to the Notice of Termination dated " or, if not previously terminated,

"terminates the contract in its entirety"].

(b) The parties agree as follows:



The Contractor unconditionally waives any charges against the Government because of the
termination of the contract and, except as set forth below, releases it from all obligations under
the contract or due to its termination. The Government agrees that all obligations under the

contract are concluded, except as follows: [List reserved or excepted rights and liabilities. See
49.109-2 and 49.603-1(}H-1.]

(End of agreement)
49.603-7 No-cost settlement agreement-partial termination.
[Insert the following in Block 14 of SF 30 if a no-cost settlement agreement, under partial

termination, is to executed.]

(a) This supplemental agreement modifies the contract to reflect a no-cost settlement agreement
with respect to the Notice of Termination dated .

(b) The parties agree as follows:

(1) The terminated portion of the contract is as follows: [Specify-

(1) Line item numbers,

(i1) Descriptions,

(ii1) Quantity terminated,

(iv) Unit and total price of terminated items, and

(v) Any other explanation necessary to avoid uncertainty or misunderstanding.]

(2) The Contractor unconditionally waives any charges against the Government arising under the
terminated portion of the contract or by reason of its termination, including, without limitation,
all obligations of the Government to make further payments or to carry out any further
undertakings under the terminated portion of the contract. The Government acknowledges that
the Contractor has no obligation to perform further work or services or to make further deliveries
under the terminated portion of the contract. Nothing in this paragraph affects any other
covenants, terms, or conditions of the contract. Under the terminated portion of the contract, the
following rights and liabilities of the parties are reserved: [List reserved or excepted rights and
liabilities. See 49.109-2 and 49.603-1(b)(7).]

(End of agreement)

49.603-8 Fixed-price contracts-settlements with subcontractors only.

[Insert the following in Block 14 of SF 30 for settlements of fixed-price contracts covering only
settlements with subcontractors.]



(a) This agreement settles that portion of the settlement proposal of the contractor that is based
upon termination of the following subcontracts entered into in performing this contract: [Insert a
list of the terminated subcontracts included in this settlement.]

(b) The parties agree to the following:

(1) The Contractor certifies that each immediate subcontractor, whose settlement proposal is
included in the proposal settled by the agreement, has furnished the Contractor a certificate
stating-

(1) That all subcontract termination inventory (including scrap) has been retained or acquired by
the subcontractor, sold to third parties, returned to suppliers, delivered to or stored for the
Government, or otherwise properly accounted for, and that all proceeds and retention credits
were used in arriving at the settlement of the subcontract, and

(i1) That the subcontractor has received a similar certificate from each immediate subcontractor
whose proposal was included in its proposal.

(2) The Contractor certifies that all items of termination inventory, the costs of which were used
in arriving at the amount of this settlement or the settlement of any subcontract settlement
proposal included in this settlement;—-

(1) Are properly allocable to the terminated portion of the contract;;

(i1) Do not exceed the reasonable quantitative requirements of the terminated portion of the
contract;; and

(ii1) Do not include any items reasonably usable without loss to the Contractor on its other work.

The Contractor further certifies that the Contracting Officer has been informed of any substantial
change in the status of the items between the dates of the termination inventory schedules and the
date of this agreement.

(3) The Contractor transfers, conveys, and assigns to the Government all the right, title, and
interest, if any, that the Contractor has received or is entitled to receive, in and to subcontract
termination inventory not otherwise properly accounted for.

(4) The Contractor shall, within 10 days after receipt of the payment specified in this agreement,
pay to each of its immediate subcontractors (or their respective assignees) the amounts to which
they are entitled, after deducting any prior payments and, if the Contractor so elects, any amounts
due and payable to the Contractor by those subcontractors.

(5) The Government agrees to pay the Contractor or its assignee, upon presentation of a proper
invoice or voucher, §  [insert net amount of settlement], which, together with the amount of
$  previously paid the Contractor as partial, progress, or advance payments, constitutes
payment in full and complete settlement, except as provided in paragraph (b)(6) of this section,



of the amount due the Contractor for that portion of its settlement proposal that is based upon
termination of the subcontracts listed above.

(6) Regardless of any other provision of this agreement, the following rights and liabilities of the
parties under the contract are reserved: [List reserved or excepted rights and liabilities. See
49.109-2 and 49.603- 1A 1

(End of agreement)

49.603-9 Settlement of reservations.
[Insert the following in Bleekt4Block 14 of SF 30 for settlement of reservations.

(a) Supplemental Agreement No. , dated , was executed to reflect the settlement of the
termination of this contract. The supplemental agreement excepted from the settlement certain
items described in the agreement including the items described in paragraph (b) of this section.

This supplemental agreement settles those items-Hsted-in-paragraph(b)-of thisseetion.

(b) The parties agree to the following:

(1) The Government agrees to pay the contractor $ for the following reserved or excepted
items:* [List items. ]

(2) The Contractor releases and forever discharges the Government from all liability and from all
existing and future claims and demands that it may have under this contract, insofar as it pertains
to the contract, for the items described in paragraphsubparagraph (1) of this section.*

*When payment is due the Government, reverse the words "Government" and "contractor" in
paragraphssubparagraphs (b)(1) and (b)(2).

(End of agreement)
49.604 Release of excess funds under terminated contracts.

The following format shall be used to recommend the release of excess funds under terminated
contracts, except if the contracting office retains responsibility for settlement of the termination:-

From: Termination Contracting Officer [address]

To: Contracting office [address]

Subj: Terminated Contract No with [Contractor]
Refs:

(a) [Cite termination notice and effective date.]

(b) [Cite prior letters releasing excess funds, if any.]



(1) Referenced termination notice, [insert "completely" or "partially"] terminated contract

(2) Based on the best information available, it is estimated that the gross settlement cost will be
$ The amount available for release as excess to the contractis $ . Any payments
previously made to the Contractor for terminated items have been considered in arriving at the
above amounts.

[If prior letters recommending release of excess funds are cited, use the following as paragraph
2:

The estimated settlement costs previously reported by reference (b) in the amount of $ are
revised. On the best evidence now available, it is estimated that the settlement costs willbe §
The additional amount available for release is $ N

(3) The related appropriations and amounts involved are:

Appropriations Allocated Amounts

Copies to: Paying Office Accounting and Finance Office Other.

49.605 Request to settle subcontractor settlement proposals.

Contractors requesting authority to settle subcontractor settlement proposals shall furnish
applicable information from the list below and any additional information required by the
contracting officer:-

(a) Name of contractor and address of principal office:;

(b) Name and location of divisions of the applicant's plant for which authorization is requested-;

(c) An explanation of the necessity and justification for the authorization requested-;

(d) A full description of the applicant's organization for handling terminations, including the
names of the officials in charge of processing and settling proposals-::

(e) The number and dollar amount (estimated if necessary) of uncompleted contracts with
Government agencies and the percentage applicable to each agency:;



(f) The number and dollar amount (estimated if necessary) of uncompleted subcontracts under
Government contracts and the percentage applicable to each agency:;

(g) The extent of the applicant's experience in termination matters, including the handling of
proposals of subcontractors:;

(h) The approximate amount and general nature of terminations of the applicant currently in
process:;

(1) A statement that no other application has been made for any division of the applicant's plant
covered by the application or, if one has been made, a full statement of the facts:;

(j) The limit of authorization requested.

49.606 Granting subcontract settlement authorization.
Contracting officers shall use the following format when granting subcontract settlement
authorization:-

Letter of Authorization

(a) Your request of _ (date) is approved, and you are authorized, subject to the limitations of
subsection 49.168109-4 and those stated below, to settle, without further approval of the
Government, all subcontracts and purchase orders terminated by you as a result of a Government
contract being terminated or modified-

(1) For the convenience of the Government or

(2) Under any other circumstances that may require the Government to bear the cost of their
settlement.

(b) This authorization does not extend to the disposition of Government-furnished material or
articles completed but undelivered under the subcontract or purchase order, as these require
screening and approval of disposal actions by the Government, except that allocable completed
articles may be disposed of without Government approval or screening if the total amount (at
subcontract price) when added to the amount of settlement (as computed below) does not exceed
$ [insert limit of authorization being granted].

(c) This authorization is subject to the following conditions and requirements:-

(1) The amount of the subcontract termination settlement does not exceed $ [insert limit of
authorization being granted], computed as follows:

(1) Do not deduct advance or partial payments or credits for retention or other disposal of
termination inventory allocated to the settlement proposal.



(i1) Deduct amounts payable for completed articles or work at the contract price or for the
settlement of termination proposals of subcontractors (except those settlements that have not
been approved by the Government).

(2) Any termination inventory involved has been disposed of under subsection 49.108-4, except
that screening and Government approval of scrap and salvage determinations are not required.

(3) The Contracting Officer may incorporate into each Notice of Termination specific
instructions about the disposition of specific items of termination inventory, or the Contracting
Officer may, at any time before final settlement, issue specific instructions. These instructions
will not affect any disposal action taken by you or your subcontractors before their receipt.

(4) The settlements made by you with your subcontractors and suppliers under this authorization,
including sales, retention, or other dispositions of property involved in making these settlements,
are reimbursable under part 49 and the Termination clause of the contract, and do not require
approval of the Contracting Officer.

(5) Any number of separate settlements of $ [insert limit of authorization granted] or less
may be made with a single subcontractor. Settlement proposals that would normally be included
in a single proposal; e.g., those based on a series of separate orders for the same item under one
contract, should be consolidated whenever possible and shall not be divided to bring them within
the authorization.

(6) This authorization does not apply if a subcontractor or supplier is affiliated with you. For this
purpose, you should consider a contractor to be affiliated with you if you are under common
control or if there is any common interest between you by reason of stock ownership, or
otherwise, that is sufficient to create a reasonable doubt that the bargaining between you is
completely at arm's length.

(7) A representative of this office will, from time to time, review the methods used in negotiating
settlements with your subcontractors and will make a selective examination of the settlements
made by you. If the review indicates that you are not adequately protecting the Government's
interest, this delegation will be revoked.

(End of letter)

49.607 Delinquency notices.

The formats of the delinquency notices in this section may be used to satisfy the requirements of
49.402-3. All notices will be sent with proof of delivery requested. (See subpart-part 4243 for
stop-work orders.)

(a) Cure notice. If a contract is to be terminated for default before the delivery date, a "Cure
Notice" is required by the Default clause. Before using this notice, it must be ascertained that an
amount of time equal to or greater than the period of "cure" remains in the contract delivery
schedule or any extension to it. If the time remaining in the contract delivery schedule is not



sufficient to permit a realistic "cure" period of 10 days or more, the "Cure Notice" should not be
issued. The "Cure Notice" may be in the following format:

Cure Notice

You are notified that the Government considers your  [specify the contractor's failure or
failures] a condition that is endangering performance of the contract. Therefore, unless this
condition is cured within 10 days after receipt of this notice [or insert any longer time that the
Contracting Officer may consider reasonably necessary], the Government may terminate for
default under the terms and conditions of the [insert clause title] clause of this contract.

(End of notice)

(b) Show cause notice. If the time remaining in the contract delivery schedule is not sufficient to
permit a realistic "cure" period of 10 days or more, the following "Show Cause Notice" may be
used. It should be sent immediately upon expiration of the delivery period.

Show Cause Notice

Since you have failedto  [insert "perform Contract No.  within the time required by its
terms," or "cure the conditions endangering performance under Contract No as described
to you in the Government's letter of (date)"], the Government is considering terminating
the contract under the provisions for default of this contract. Pending a final decision in this
matter, it will be necessary to determine whether your failure to perform arose from causes
beyond your control and without fault or negligence on your part. Accordingly, you are given the
opportunity to present, in writing, any facts bearing on the questionto __ [insert the name and
complete address of the contracting officer], within 10 days after receipt of this notice. Your
failure to present any excuses within this time may be considered as an admission that none
exist. Your attention is invited to the respective rights of the Contractor and the Government and
the liabilities that may be invoked if a decision is made to terminate for default.

Any assistance given to you on this contract or any acceptance by the Government of delinquent

goods or services will be solely for the purpose of mitigating damages, and it is not the intention

of the Government to condone any delinquency or to waive any rights the Government has under
the contract.

(End of notice)



