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Gift Cards, Coupons, and Loyalty
Programs... A Gift or Liability?

April 29, 2015
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 Brief overview of stored value product offerings
e Federal and State gift card laws
 Unclaimed property implications for gift cards
— Holder’s rights and State challenges to issuers
— Card Compliant case update
e Consumer protection enforcement & class action trends
e Current landscape

 Planning considerations

e Q&A
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* Focuses on tax planning, tax policy, and controversies for Fortune 500 clients.

e Strong experience in the corporate sector, having previously served as vice
president and general tax counsel for MCl and as the president of Peracon, an
electronic commerce company.

* An adjunct professor of law at the Georgetown University Law Center.

* Has a nationally recognized practice in the taxation of major corporations with
particular experience in the taxation of digital goods, having spent over a
decade working on technology, telecommunications, and electronic commerce

Crowell & Moring LLP matters, including as counsel to one of the commissioners of the U.S. Advisory

Partner, Tax Commission on Electronic Commerce and as an advisor to the Multistate Tax

Commission.

Government Experience

* Named a D.C. Super Lawyer from 2012 - 2015, an honor reserved for five

U.S. Advisory Commission on Electronic e
percent of practitioners.

Commerce—Counsel to Commissioner
U.S. Multistate Tax Commission—Advisor, | ° Has appeared in The Washington Post, The Wall Street Journal, FOX Business

Multistate Tax Commission Channel and is the editor of two legal treatises.

State Government: District of Columbia— | ® Has been invited to speak before the Congressional Internet Caucus, the IRS,
Member, D.C. Tax Revision Commission the National Conference of State Tax Judges, the Congressional Chief of Staff
Retreat, the Federation of Tax Administrators, the Multistate Tax Commission

Education . -
and numerous taxpayer organizations, bar associations and law schools.

Rutgers College, B.A. political science _ _ . N _ _
The Rutgers Business School, MBA * Has extensive experience handllng ederal securities law matters dealing with
some of the largest mutual funds in the country.

The Rutgers School of Law, Newark, J.D.
Georgetown University Law Center, LL.M.
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* Has 30+ years of experience providing state, local and federal tax services to
corporate clients, ranging from Fortune 50 to emerging and mid cap companies.

e Specialization includes leading national unclaimed property, sales tax advisory, and
compliance service areas.

* Assists companies in audit representation, voluntary disclosures, implementation o
best practices and co/outsourcing of unclaimed property and sales tax compliance.

* Has been on the forefront of helping companies to effectively plan in the growing
area of issuing stored value, gift card and consumer rebate programs, including
working with states and industry leaders in addressing the unclaimed property
issues resulting from such programs.

Duff & Phelps, LLC e Serves the consumer market_s, r(_etailers, manufacturing_, publiq utilit'ies, '
transportation, telecommunications, health care, media and financial services

Managing Director, Tax Services industries.

* A frequent speaker on unclaimed property and multi-state tax topics for many
Education organizations, including Tax Executives Institute, Treasury Management Association,
Financial Executives Institute, National Professional Unclaimed Property
Organization, Chicago Tax Club and National Association of Credit Managers.

Stanford University — Executive MBA * Has been quoted in the Wall Street Journal and authored a series of articles on

University of Denver — B.S., unclaimed property and state tax topics appearing in State Tax Notes, Forbes, Multi-

accounting, cum laude State Taxation and Incentives, Financial Executives Magazine, BNA State Tax Report
and Valuation Insights.

. ) * Previous experience includes 29 years with KPMG, LLP as national partner in charge
Certified Public Account of state and local taxes, Midwest area tax risk advisory partner, unclaimed property
IL and NY leader and tax partner in charge of the Stamford office

e A prior chairman of the Ct. State Tax Committee, a committee member of the lllinois
Tax Federation and he is on the Manufacturing Committee of the Unclaimed
Property Professional Organization.

New York University — MBA, finance
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* Focuses on the relationship between advertising and intellectual property law.

* Provides counsel on current industry topics, including social media, gift cards

and payment devices, branded content, native advertising, loT and geo-
location, fair use, and blogging.

* Clients include companies in the automotive, hospitality, wireless, retail,
fashion, food & beverage, software, internet service providers (ISP), and

financial services industries, as well as professional athletes, musicians, and
sports leagues.

* Helps clients manage and protect their brands and IP rights in connection with
Crowell & Moring LLP their advertising, media, sponsorship, licensing, sports marketing, e-

Partner, Advertising & Product commerce, loyalty program, and joint promotion activities.

Risk Management and IP * Handles the negotiation and drafting of marketing, sponsorship, endorsement,
and promotion agreements for advertisers and agencies with entertainment
Government Experience properties, broadcasters, publishers, athletes, models, celebrities, and

U.S. Government Accountability professional sports leagues and teams (including the NFL, NASCAR, IndyCar,
Office—Office of the General Counsel NBA, MLB, NHL, MLS, NCAA, and PBR).

e Assists clients with advertising production and media placement matters that

. involve music and content clearance, rights of publicity, SAG/AFTRA, claim
Education L. . o
B substantiation, media barter, product placement, and new media issues.

* Recommended by US Legal 500 2012-2014 for his work in the Marketing &
Advertising area, and is listed as a leading lawyer in both The International

Who's Who of Sports & Entertainment Lawyers 2013 and 2014 and The
International Who's Who of Business Lawyers 2014.

American University, J.D. — cum laude

American University, B.A.
international relations — cum laude
with university honors
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e Gift card products:
— Open Loop Cards
— Closed Loop Cards
e Loyalty, rewards, and promotional programs
— “Free” member, points-based programs
— Incentives/give-aways
— Daily deals
e Other stored value products:
— Mio Card and Bluebird account
— Payment devices, virtual currencies, and more
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e Open Loop Gift Cards:
— Open system network like Visa or MasterCard
— Redeemable at unlimited number of accepting merchants

— Third party bank is the issuer — bank exempt from state money
transmitter license requirements

e Closed Loop Gift Cards:

— Closed system —single merchant or affiliated merchants
— Merchant is the issuer
— No money transmission, only redemption of goods & services

e Universal gift cards — 5 year term, reloadable, branded cards at stadiums,
venues, colleges, etc.

e Heavily regulated industry — federal/state laws
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In Billions

$50 -
* Growth peaked in >45

2012, Projected zgg |

sales to reach S150  $30
billion in 2017, E 525
. $20

Cards gaining §15
ground $10
$5

|
N

2008 2012 2013 2014

M Universal M Restaurant M Misc i Retail L1 e-Gifting
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 Traditional rewards or loyalty program akin to rebate
program — and generally less regulated than gift cards

— Promotional nature: benefits provide incentive to remain loyal
— Contractual reality: terms create consumer contract
 Promotional cards & free codes:
— Short-term, campaign driven and low face value
— Frequently used for customer acquisition and events
* Daily Deals and hybrid promotional offers: $20 for $40

— Paid value: pre-paid, voucher-based for merchant
— Promotional value: limited period discount at merchant
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Since 2000, average growth is Growth in billions
about 8.7% compounded

e Repeat customers spend 67% more
than a new customer .50 -

programs, active in only 5-7

e 70% of Millennials wouldn’t be |
loyal to a company without :
rewards program

e 61% of retailers use Loyalty |

Programs :
2000 2006 2008 2010 2012

 Average adultin enrolled in 18 .
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 Americans earned approximately $48
billion in frequent flyer miles, hotel Loyalty/Reward Points

rewards, credit card points and other Earned and Redeemed in
loyalty program currency just in 2011 2011
alone.’

Of the value earned in 2011, nearly

33% or $16 billion went unredeemed.
2

 There were 2.6 billion rewards/loyalty
program memberships in the U.S. in
2013, an increase of 26.7% from 2012.

3

e Customers loyal to a single retailer can
generate up to 55% - 70% of the

company’s sales. 4 B Redeemed in 2011

Unredeemed in 2011
L.23Source: Colloquy

4Source: CRM at Northwestern Universi
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* Prepaid, reloadable cards:
— Mio Card - MyVanilla Card
— Green Dot Card
— Issuers like InNComm are licensed state money transmitters

AMERICAN EXPRES

— Issuers like Green Dot Bank are actually banks
— Use credit card payment networks like Visa and MasterCard

* Prepaid payment services and non-bank accounts:
— AmEx Bluebird account: Benefits of banking without all the fees

— AmEx Serve Card: cash reload, ATM access, online bill pay
— Use AmEx network and retail partners like Walmart, CVS, etc.
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e Federal law sets the floor on consumer protection =
minimum required

e State laws makes national gift card program nearly
impossible to manage in full compliance; some states have
more restrictive laws, some are conflicting

 The biggest issue = Escheatment of gift card breakage and
impact on revenue and costs

— Property is a state law issue and varies widely

— Delaware v. Card Compliant case may change the whole game
for many issuers
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The Credit Card Accountability Responsibility and Disclosure Act of

2009 (“CARD” Act)
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Gift cards that are reloadable, not marketed or labeled as a GC

e Gift cards that are not marketed to the general publ

e Gift certificates issued only in paper
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policy implementation under Bank Secrecy Act (BSA).
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CA, CT, FL, IL, ME, MN, MT, NH, NJ, RI, WA

Expiration prohibited

CA, CT, FL, HI, IL, LA, MA, MN, MT,

Fees prohibited or limited

NH, ND, NJ, NM, OR, RI, VT
Cash redemption required

WA (<S5)

CO, ME, MA, MT, OR &

?

CA (<S10)

RI & VT (<$1)

’

AZ, AR, CA,

Excludes loyalty, promotional or charitable purpose

FL, GA, HI, IL, LA, MD, MA, MT, NV, NH, NJ, NM, ND, OH, OK, RI,

TN, TX, VT, WA

t POS

required in writing a

NY terms and conditions disclosure

Escheatment standards for gift cards vary widely

AK, DE, MS, MO, NJ, NY

No exemption

Exe

AR, CO, CT, FL, IN, MD, MA, MN, NH, OH, UT, WY

t

CA, HI, IL, NE, NV, NC, PA, RI, SD, TN, VA, WA

Exempt if no expiration
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Unclaimed Property Implications of
Value Cards and Rewards Programs
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State of Delaware ex rel. French v. Card Compliant, LLC, et al.,
N13C-06-289 (Superior Court of Delaware, New Castle)

delawareonline

HOME NEWS SPORTS LIFE ENTERTAINMENT TRAVEL OPINION OBITUARIES @ UsSATODAY

Delaware joins suit alleging gift-card scheme

Jonathan Starkey, The News Jourmnal

Suit says firms deprived state of “hundreds of millions of dollars” in
L 4 unclaimed property

pore| .. .2

The Delaware Department of Justice has joined a
whistleblower lawsuit in Superior Court alleging that
mare than two dozen well-known corporations —
including Metflix, California Pizza Kitchen and Shell
(Proto: Gefly lmages Qil — schemed to deprive Delaware of *hundreds of
millions of dollars™ of unclaimed property revenue by
not turning over the value of unredeemed gift card
balances.

¢ Stuart Grant, the high-

powered Wilmington lawyer, ; . . 4

fled iho casd Under-Sealin Delaware’s annual budget relies heavily on O
- Superior Court in June 2013, unclaimed property revenue from companies that
el o S make Delaware their legal home, which can include

DUFF&PHELPS 7 CfOWEﬂr(moring
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