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United States District Court

District: Middle District of Florida

Name (under which you were convicted):

Crosley Alexander Green

Docket or Case No.:

6:14-cv-00330

Place of Confinement :

Hardee Correctional Institution

Prisoner No.:

902925 / P2226S

Petitioner (include the name under which you were convicted)

Crosley Alexander Green

Respondent (authorized person having custody of petitioner)

V. Michael D. Crews, Secretary, Department of Corrections
Donald Leavins, Warden, Hardee Correctional Institution

The Attorney General of the State of Florida

PETITION

l. (a) Name and location of court that entered the judgment of conviction you are challenging:
Eighteenth Judicial Circuit Court, Brevard County, Florida

(b) Criminal docket or case number (if you know): No. 05-1989-CF-004942-AXXX-XX

2. (a) Date of the judgment of conviction (if you know): 9/5/1990

(b) Date of sentencing: 2/8/1991; resentenced on 8/31/2009

3. Length of sentence: ~ 2/8/1991: death and 4 27-year sentences; 8/31/2009: life and 4 17-year sentences
4. In this case, were you convicted on more than one count or of more than one crime? Yes
5. Identify all crimes of which you were convicted and sentenced in this case:

One count first-degree murder, two counts kidnapping, two counts robbery.

6. (a) What was your plea? (Check one)

(1) Not guilty
3 @2  Guilty

0 3) Nolo contendere (no contest)

a @ Insanity plea

No
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(b) If you entered a guilty plea to one count or charge and a not guilty plea to another count or charge, what did

you plead guilty to and what did you plead not guilty to?
Not applicable.

(c) If you went to trial, what kind of trial did you have? (Check one)
O Jury 3 Judge only

Did you testify at a pretrial hearing, trial, or a post-trial hearing?
0 Yes No

Did you appeal from the judgment of conviction?
Yes 0 No

If you did appeal, answer the following:

(a) Name of court: Supreme Court of Florida.

(b) Docket or case number (if you know): No. 77402

(¢) Result: Conviction and sentences affirmed.

(d) Date of result (if you know): 7/7/1994

(e) Citation to the case (if you know): Green v. Florida, 513 U.S. 1159 (1995).

(f) Grounds raised:

Issue 1: The trial court erred in admitting evidence of dog-scent tracking; Issue 2: The trial court erred in denying
Mr. Green's motion to suppress Hallock's photographic and in-court identification; Issue 3: The trial court erred in
denying Mr. Green's motion for the jury to view the murder scene; Issue 4: The trial court erred in instructing the

jury on flight; Issue 5: The trial court erred in considering as separate aggravating circumstances that Mr. Green

committed murder for pecuniary gain and that Mr. Green committed the murder during a kidnapping; Issue 6: The

trial court erred in finding that the murder was heinous, atrocious, and cruel; Issue 7: The trial court improperly
refused to find mitigating circumstances; Issue 8: The death penalty is disproportionate; Issue 9: The "heinous,

atrocious, or cruel" aggravator is unconstitutionally vague.

(g) Did you seek further review by a higher state court? O Yes No
If yes, answer the following:
(1) Name of court:
(2) Docket or case number (if you know):

(3) Result:

(4) Date of result (if you know):
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(5) Citation to the case (if you know):

(6) Grounds raised:

(h) Did you file a petition for certiorari in the United States Supreme Court? Yes O No
If yes, answer the following:
(1) Docket or case number (if you know): No. 94-7031
(2) Result:

Petition for certiorari denied.

(3) Date of result (if you know): 2/21/1995

(4) Citation to the case (if you know): Green v. Florida, 513 U.S. 1159 (1995).
10. Other than the direct appeals listed above, have you previously filed any other petitions, applications, or motions
concerning this judgment of conviction in any state court? Yes d No
1. If your answer to Question 10 was "Yes," give the following information:
(a) (1) Name of court: Eighteenth Judicial Circuit Court, Brevard County, Florida.

(2) Docket or case number (if you know): No. 05-1989-CF-004942-AXXX-XX

(3) Date of filing (if you know): ~ 3/17/1997 and 11/30/2001 (as amended)

(4) Nature of the proceeding: Petition for post-conviction relief under Rule 3.851 of the Florida Rules of

) Criminal Procedure (first Rule 3.850 motion).
(5) Grounds raised:
(1) Green's rights were denied because of juror misconduct; (2) The rules prohibiting Green's lawyers from

interviewing jurors violate Green's rights and deny him adequate assistance of counsel in pursuing post-
conviction remedies; (3) Green was denied effective assistance of counsel pretrial and at the guilt phase of his
trial. Where exculpatory evidence was suppressed or concealed, Green is entitled to relief; (4) Green's
convictions are constitutionally unreliable as established by newly discovered evidence; (5) The State withheld
and counsel failed to discover impeaching dog track evidence. Defense counsel was ineffective for failing to
investigate and present expert testimony in opposition to the dog track; (6) The aggravating circumstance of
previous conviction of a violent felony was based solely on a previously vacated conviction; (7) Green was
denied effective assistance of counsel at the punishment phase of his trial; (8) The Florida death-sentencing
statute as applied is unconstitutional; (9) The punishment-phase jury instructions were incorrect under Florida
law and shifted the burden to Green to prove that death was inappropriate; (10) Execution by lethal injection is
cruel or unusual punishment; (11) Green’s convictions are materially unreliable because no adversarial testing
occurred based on the cumulative effects of Green's rights violations; (12) Green’s right against cruel and

unusual punishment will be violated as he may be incompetent at the time of execution. .
6) Did you receive a hearing where evidence was given on your petition, application, or motion?

Yes O No

(7) Result:Claims 1-5 and 7-12: denied. The court granted Mr. Green a new punishment phase on Claim 6.

(8) Date of result (if you know): 2/22/2005 (Eighteenth Judicial Circuit Court); 1/31/2008 (Florida Supreme
Court) 3
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(b) If you filed any second petition, application, or motion, give the same information:
(1) Name of court: Eighteenth Judicial Circuit Court, Brevard County, Florida.

(2) Docket or case number (if you know): No. 05-1989-CF-004942-AXXX-XX

7/1/2010; 9/24/2010 (First Amended); 1/7/2011 (Second Amended), refiled

on 2/3/2011

(4) Nature of the proceeding: Petition for post-conviction relief under Rule 3.850 of the Florida Rules of
Criminal Procedure (second Rule 3.850 motion).

(3) Date of filing (if you know):

(5) Grounds raised:
Ground 1: All four witnesses who originally testified that Mr. Green “confessed” to them have recanted,

citing police or prosecutorial misconduct, or both, as having compelled their untruthful testimony.
Laymen Layne’s recantation — alone and with the recantations of Sheila Green, Lonnie Hillery, and
Jerome Murray — demonstrates that Mr. Green’s rights have been violated and he was afforded neither a
fair trial nor a fair post-conviction proceeding; Ground 2: The State withheld exculpatory evidence. The
two police-officer first responders to the crime scene told the lead detectives, lead prosecutor, and
“anyone that would listen” that, based on their experienced observations, the evidence pointed toward
the victim’s ex-girlfriend as his killer. This information was withheld from Mr. Green’s trial counsel;
Ground 3: Mr. Green has a complete alibi, supported by 10 witnesses. This alibi was neither
investigated by trial counsel nor presented at trial. Mr. Green's trial counsel called only one witness to
support an alibi defense. At least nine other people saw Mr. Green at the time of the crime. With the
exception of Mr. Green's counsin, Mr. Green's trial counsel failed to even interview these key alibi
witnesses. This failure constitutes ineffective assistance of counsel.

(6) Did you receive a hearing where evidence was given on your petition, application, or motion?
Yes 0 No
(7) Result:  All claims denied.
(8) Date of result (if you know): 2/5/2013 (Florida Fifth District Court of Appeal)
(c) If you filed any third petition, application, or motion, give the same information:
(1) Name of court:
(2) Docket or case number (if you know):
(3) Date of filing (if you know):
(4) Nature of the proceeding:

(5) Grounds raised:
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(6) Did you receive a hearing where evidence was given on your petition, application, or motion?

0 Yes 0 No

(7) Result:

(8) Date of result (if you know):
(d) Did you appeal to the highest state court having jurisdiction over the action taken on your petition, application,
or motion?

(1) First petition: Yes 0 No

(2) Second petition: Yes 0 No

(3) Third petition: O Yes 0 No

(e) If you did not appeal to the highest state court having jurisdiction, explain why you did not:

12. For this petition, state every ground on which you claim that you are being held in violation of the Constitution,
laws, or treaties of the United States. Attach additional pages if you have more than four grounds. State the facts
supporting each ground.

CAUTION: To proceed in the federal court, you must ordinarily first exhaust (use up) your available state-court
remedies on each ground on which you request action by the federal court. Also, if you fail to set forth all the
grounds in this petition, you may be barred from presenting additional grounds at a later date.

GROUND ONE:
Mr. Green was deprived of his constitutional rights under the Fifth, Sixth, and Fourteenth Amendments by the State’s

improper suppression of exculpatory and impeachment evidence and its knowing reliance on false testimony.

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):
(To avoid unnecessary duplication, the recitation of facts set forth with respect to each ground in this Petition is incorporated

by reference into all other related grounds.)

After midnight on April 4, 1989, Charles “Chip” Flynn was shot and bled to death in an orange grove in Mims, Florida (
Emergency Room Note, attached as Ex. 6). According to police ballistics tests, the .22 caliber bullet could easily have come
from his own gun (1989 FDLE Firearms Report, attached as Ex. 7; T.1015:20-25). At around 1:00 a.m. on April 4, Flynn’s
best friend David Stroup woke to Flynn’s ex-girlfriend, Kim Hallock, banging on the window of his trailer and acting
hysterical (T. 494:9-495:23). Hallock had driven Flynn's truck to Stroup's home from the orange grove.

Hallock called 911 from Stroup’s trailer at 1:11 a.m. but the tape of her call was never provided to Mr. Green’s defense
counsel because it was “somehow... gone” the day before the BCSO was to turn it over (T. 649:10-15). Details in the
transcript alleged to reflect the 911 call are different from those in Hallock's other statements (See 911 Call Transcript,
attached as Ex. 12). On April 27, 1989, Flynn’s father gave a tape recording to the BCSO that he had made of Hallock

describing the incident which is also different from her other statements (Continued on next page)
(b) If you did not exhaust your state remedies on Ground One, explain why:
Not applicable.



(Ground 1 Facts Continued) (See Flynn, Sr. Recording of Hallock Transcript, attached as
Ex. 41). This taped statement was not disclosed to the defense, with Mr. Green only learning
about it years after his conviction.

During the course of the investigation, first responders and experienced officers
Deputy Mark Rixey and Sergeant Diane Clarke told many BCSO employees, including lead
detectives Thom Fair and Scott Nyquist, and lead Assistant State Attorney Christopher
White, that the evidence pointed to Hallock as Flynn’s killer (Rixey Aff., attached as Ex. 21;
Clarke Aff., attached as Ex. 25). Handwritten notes from White’s August 1989 interview of
Rixey and Clarke were obtained through the post-conviction discovery process. They were
not disclosed to Mr. Green’s defense at trial (Motion to Vacate Judgment of Conviction and
Sentence (As Amended), attached as Ex. 39-A, at 52-53). The notes contain the following
statement: “Mark & Diane suspect girl did it, she changed her story couple times. . . . She Ist
said she tied his hands behind his back.” White wrote that Rixey and Clarke were suspicious
because Hallock never asked about Flynn’s condition, would not go to the scene, and drove
all the way to the trailer park to ask for help. There were also no footprints or shell casings at
the orange grove (White’s Notes, attached as Ex. 28). The 2010 sworn affidavits of Clarke
and Rixey further detail their suspicions (See Exs. 21 and 25).

The gun found at the scene was Flynn’s, and there was no physical evidence linking
Mr. Green to the crime (T. 1015:16-22). No fingerprints of Mr. Green’s were found (T.
1120:12-1121:2, 1123:16-18; 2000 FDLE Latent Print Report, attached as Ex. 30; Sgt.
Cockriel Report, attached as Ex. 31). The only evidence at trial that the State connected to

Mr. Green were Win Streak shoe prints found at Holder Park, where many people had



attended a baseball game the evening of April 3 (T. 482:17-23; 1989 FDLE Latent Print
Report, attached as Ex. 32; Hampton Dep., attached as EX. 78, at 6:21-7:9). No proof was
presented at trial that these were Mr. Green’s shoe prints, yet the prosecutors told the jury
that they were (T. 1363:2-18, 1367:13-17, 1890:21-1891:7).

At trial, three witnesses — Sheila Green and her fiance Lonnie Hillery, and Jerome
Murray — testified that Crosley Green confessed to them and that they had not received
anything in exchange for this testimony (T. 856:10-858:9; 860-61, 873:18-23, 879-80,
1231:6-1232:3; 1237:4-8). All three have since recanted their testimony, beginning with
Sheila Green in 1992, citing police and prosecutorial misconduct. Sheila Green and Hillery,
who is no longer involved with Ms. Green, explained under oath that White threatened Ms.
Green with a 20-years-to-life sentence on her pending federal drug charges, Hillery with the
re-trying of the drug charges of which he had recently been acquitted, and both with losing
custody of their children (Hillery Statement, attached as Ex. 44, at 19:1-6; Hillery Affidavit,
attached as Ex. 47; Sheila Green Affidavit, attached as Ex. 48; 2003 Ev. Hr’g Tr. Vol. 1,
attached as Ex. 35-A, at 18:19-19:4, 63:16-19, 64:18-19, 79:8-20). Although Jerome Murray
had no information implicating Mr. Green, a BCSO investigator approached him saying that he
knew Murray knew Mr. Green had killed someone, and Murray felt compelled to cooperate
because he was facing a parole violation charge (Videotaped Murray Statement, attached as
Ex. 52, at 5:21-9:8; T. 1237:9-17).

Tim Curtis, a prosecution witness and friend of Flynn’s, reported to a defense
investigator a chance encounter with one of the jurors. After Curtis testified but before the

defense put on its case, a juror looked at Curtis in the courthouse parking lot and then made a



slashing gesture by moving his finger horizontally across his throat (T. 1546-55, 1626:1-
1627:5). This indicated to Curtis that “Green was dead” (Curtis Affidavit, attached as EX.
54, at 3). When Mr. Green’s trial counsel, John Roberson Parker, moved for a mistrial,
Curtis testified that he had originally thought the man he saw was a juror but had changed his
mind (T. 1634:1-7). Curtis recanted this testimony years later, saying that he knew the man
he saw was a juror. He lied at trial because two BCSO detectives took him out for a meal
and explained to him that telling the truth would result in a mistrial, letting Mr. Green go free
(Ex. 54 at 3; Curtis Statement, attached as Ex. 55, at 13-14).

A fourth “confession” witness emerged ten years after trial and also later recanted.
Laymen Layne “came forward” the same year that Hillery and Murray recanted, saying that
he remembered Mr. Green telling him he had just shot someone (Oct. 2004 Ev. Hr’g Tr.,
attached as Ex. 56-B, at 153:4-5). Layne recanted this testimony in 2009, explaining that he
had lied because he had been offered assistance by the State in a civil custody dispute and
because he thought the prison sentence he was serving would be reduced (Layne Affidavit,
attached as Ex. 58; Aug. 2011 Ev. Hr’g Tr., attached as Ex. 128, at 22:1-23:2, 30:8-16).

Finally, the State claimed that post-conviction mitochondrial DNA testing proved two
hairs found in Flynn’s truck were a “match” to Mr. Green, even though its own expert
testified that Mr. Green could merely not be excluded as a source of the hairs, along with all
of his maternal relatives and an unrelated portion of the population (June 2004 Ev. Hr’g Tr.
Vol. |, attached as Ex. 63-B, at 101:15-23, 146:12-20; June 2004 Ev. Hr’g Tr. Vol. II,

attached as Ex. 64, at 235).
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(© Direct Appeal of Ground One:
(1) If you appealed from the judgment of conviction, did you raise this issue? Yes O No

(2) If you did not raise this issue in your direct appeal, explain why:
Not applicable, in part. Any portion of this ground not raised in direct appeal was a collateral issue properly raised

in post-conviction proceedings.

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?
Yes 0 No

(2) If your answer to Question (d)(1) is "Yes," state:
A first Motion under Fla. R. Crim. P. 3.850 and 3.851, and a second Motion under Fla.
R. Crim. P. 3.850.

Name and location of the court where the motion or petition was filed:
Both motions were filed in the Eighteenth Judicial Circuit Court, Brevard County, Florida.

Type of motion or petition:

Docket or case number (if you know):  No. 05-1989-CF-004942-AXXX-XX
Date of the court's decision: 11/22/2005 (First Rule 3.850/3.851 Motion) and 8/31/2011 (Second Rule 3.850 Motion)

Result (attach a copy of the court's opinion or order, if available):
Claim denied (opinion on First Rule 3.850/3.851 Motion attached hereto as Exhibit 1; opinion on Second Rule 3.

850 Motion attached hereto as Exhibits 2-A and 2-B).

(3) Did you receive a hearing on your motion or petition? Yes O No
(4) Did you appeal from the denial of your motion or petition? Yes O No

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? Yes 0 No
(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed:

Appeal from order on First 3.850/3.851 Motion: Supreme Court of Florida, Tallahassee, Florida.

Appeal from order on Second 3.850 Motion: Florida Fifth District Court of Appeal, Daytona Beach, Florida.
Docket or case number (if you know): Nos. SC05-2265, SC06-1533 (First Rule 3.850/3.850 Motion) and No. 5D-

3009 (Second Rule 3.850 Motion).
Date of the court's decision: 1/31/2008 (First Rule 3.850/3.851 Motion), 2/5/2013 (Second Rule 3.850 Motion).

Result (attach a copy of the court's opinion or order, if available):
Affirmed claim denial (opinion on First Rule 3.850/3.851 Motion attached hereto as Exhibit 3; opinion on Second
3.850 Motion attached hereto as Exhibit 4).

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:
Not applicable.
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(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you have

used to exhaust your state remedies on Ground One:
None.

GROUND TWO:
Mr. Green was denied due process of law and a fair trial in violation of the Fifth, Sixth, and Fourteenth Amendments by the

trial court's failure to suppress his out-of-court photographic identification and subsequent in-court identification.

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):
The morning of April 4, 1989, the BCSO gave Hallock a shoebox containing photographs of approximately 80 black males,

which Hallock reviewed for features that were similar to the perpetrator’s (T. 620). She testified that the “black guy” she had
seen was not in the box of photographs (T. 620, 778:7-781:6). These photos were never disclosed to the defense, and
Sergeant Fair testified that Assistant State Attorney Michael Hunt told him that he need not retain them (T. 787). Years later,
it was revealed that Hallock picked “possible suspects” and “look-a-likes” from the box. The investigators made notations
regarding these photographs on “3x5 cards” (Feb. 25, 2004 Ev. Hr’g. Tr., attached as Ex. 71, at 309:15-311:19). There is no
record as to whether there was a photo of Mr. Green in the box, but because Mr. Green and his brother were top targets of
BCSO at the time and Mr. Green had been arrested and incarcerated in Brevard County in 1987, it is likely that his photo was
included (Ciolino Aff., attached as Ex. 73; Crosley Green Criminal Record, attached as Ex. 74; Ex. 71 at 325:21-326:6, 337:
13-22). Hallock testified that the only light in Flynn’s truck was a floor light, and she didn't think it came on when the doors
were open (Hallock 8:20 a.m. Statement, attached as Ex. 13, at 12). (Continued on next page)

(b) If you did not exhaust your state remedies on Ground Two, explain why:
Not applicable.

(© Direct Appeal of Ground Two:
(1) If you appealed from the judgment of conviction, did you raise this issue? Yes O No

(2) If you did not raise this issue in your direct appeal, explain why:

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?
O Yes O No
(2) If your answer to Question (d)(1) is "Yes," state:
Type of motion or petition: A first Motion under Fla. R. Crim. P. 3.850/3.851.
Name and location of the court where the motion or petition was filed:
Eighteenth Judicial Circuit Court, Brevard County, Florida
Docket or case number (if you know):  No. 05-1989-CF-004942-AXXX-XX

Date of the court's decision: 11/22/2005



(Ground 2 Facts Continued) Deputy Rixey did not see any lights on at Holder Park as he
patrolled it the night of April 3 (T. 546:22-548:23). He described the orange grove as “pitch
black,” to which Sergeant Clarke agreed, and Hallock said it was “completely dark™ (T.
521:21-522:2; Ex. 13 at 19; Clarke Dep., attached as Ex. 22, at 7:9-11). Hallock had no more
than approximately 75 seconds total in which to view the assailant (Suppression Hr’g Tr.,
attached as Ex. 18-A, at 46:18-48:21, 52:5-15; Hallock Dep., attached as Ex. 9, at 135:12-
136-23). She told police she was “really scared” and that she “really didn’t even get a good
look at [the ‘black guy’]” (Ex. 13 at 4, 12). She described his hair as an afro, long, with
ringlets hanging to over his ears, and greasy from styling gel (Ex. 9 at 73:24-75:24, 137:6-13;
Ex. 18-A at 58:18-24, 63:16-21; T. 742:12-743:20). Mr. Green’s hair has always been
closely cropped, as it is in his lineup photo (T. 1278:18-1279:3, 1289:25-1290:12; O’Conner
Green Aff. I, attached as Ex. 75; Photographic Lineup, attached as Ex. 76). She said the
“black guy” was wearing a dark t-shirt or possibly no shirt, a green jacket, and heavy boots;
even after the police suggested that he might have worn tennis shoes (prints used in the dog
track), Hallock said she still thought he wore work boots (Ex. 13 at 11, 24; Ex. 9 at 66:1-15,
98:12-22).

Before Hallock viewed the lineup, the BCSO detectives told her that their suspect was
in the array (T. 755:23-756:7). Green’s photo, which is much darker than the other
photographs, was presented front and center (T. 785:23-786:15; See Ex. 76). Initially
tentative, Hallock eventually said she was “sure,” after which the detectives told her she was

correct in identifying the suspect (Ex. 18-A 64:15-65:4; T. 624:3-13, 1512:19-1513:5).
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Result (attach a copy of the court's opinion or order, if available):
Claim denied (see Exhibit 1).

(3) Did you receive a hearing on your motion or petition? Yes O No
(4) Did you appeal from the denial of your motion or petition? Yes O No

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? Yes 0 No
(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed:
The Supreme Court of Florida, Tallahassee, Florida.

Docket or case number (if you know): Nos. SC05-2265, SC06-1533.
Date of the court's decision: 1/31/2008

Result (attach a copy of the court's opinion or order, if available):
Affirmed claim denial (see Exhibit 3).

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:
Not applicable.

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you :

hell\}/e used to exhaust your state remedies on Ground Two
one.

GROUND THREE:
Mr. Green's constitutional rights under the Fifth, Sixth, and Fourteenth Amendments were violated by the admission of

unreliable dog-tracking evidence.

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

By flashlight while it was still dark at 6:00 a.m. on April 4, BCSO investigators chose the “freshest” shoe prints for the patrol
dog, Zar, to begin its track at Holder Park, though there was nothing to indicate that the print actually belonged to a suspect (
1990 Kiser Dep., attached as Ex. 83, at 15:6-11; Kiser Report, attached as Ex. 84; T. 482:17-23). The investigators did not
have an object containing a suspect’s scent. As dog tracking expert Dr. Warren Woodford testified in post-conviction
proceedings, a dog track without a “scent object” is unreliable because one cannot discern what the dog is actually tracking (
Feb. 2004 Ev. Hr’g Tr. Vol. 111, attached as Ex. 72, at 414:15-25, 436:19-22). Woodford also testified that a track started on a
footprint in sand is inherently unreliable since it is easy for a dog to follow the scent of the “critters” released in the sand

instead of the source of the footprint (Ex. 72 at 410:22-411:21, 412:10-413:21). (Continued on next page) 12



(Ground 3 Facts Continued) That the sand dune where the track originated was a well-
traveled area made it virtually impossible to track a person if there was no scent object (EX.
72 at 437:1-14). Zar “followed” the footprints south on Glendale Road, over four surfaces —
sand in the park, asphalt of the street, sidewalk pavement, and grass — though Zar was not
trained in tracking on different surfaces, known as variable surface tracking (Ex. 72 at 417:5-
419:10; Ex. 84). From Glendale Road, Zar turned right (west) on Briarcliff Way, down to
the intersection at Belvedere, where he “stopped tracking” at 3658 Briarcliff Way (Arieux
Report, attached as Ex. 86; Ex. 84). This was the residence of Mr. Green’s sister, Celestine
Peterkin, with whom Mr. Green stayed occasionally (Peterkin Dep., attached as Ex. 88, at
5:23-24, 10:3-10).

Mr. Green would not have taken this route to or from Holder Park because there was
a shortcut, a path in the trees, behind Peterkin’s home that leads straight to the baseball fields
(Smith Statement, attached as Ex. 79, at 6; See Map of Holder Park Area, attached as Ex. 89).
Zar’s route is longer and takes more time, and while there is no documented account of Mr.
Green walking that route, there is a documented account of his using the pathway (Ex. 79 at
6). Mr. Green’s only pair of shoes, Reeboks, do not match the Win Streak prints on which
Zar began the track (Ex. 32). Yet the State insisted that the shoe prints were Mr. Green’s (T.
1890:21-1891:7). Zar could not pick up the scent of anyone at all at the orange grove (Ex. 83
at 21-25). Finally, the BCSO essentially testified at trial that Zar had never made a mistake
in test tracking, but post-conviction discovery revealed that Zar had made mistakes and
received unsatisfactory ratings (T. 1388:23-25, 1390-92, 1452, 1477; Ex. 71 at 261:19-262:1;

E.g., Working Dog Training and Utilization Records, attached as Exs. 91-A and 91-B).
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(b) If you did not exhaust your state remedies on Ground Three, explain why?
Not applicable.

(c)

(d)

Direct Appeal of Ground Three:
(1) If you appealed from the judgment of conviction, did you raise this issue? Yes O No

(2) If you did not raise this issue in your direct appeal, explain why:
Not applicable.

Post-Conviction Proceedings:

Page 10

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?

Yes O No
(2) If your answer to Question (d)(1) is "Yes," state:
Type of motion or petition: A motion under Fla. R. Crim. P. 3.850/3.851.

Name and location of the court where the motion or petition was filed:
Eighteenth Judicial Circuit Court, Brevard County, Florida

Docket or case number (if you know): ~ No. 05-1989-CF-004942-AXXX-XX
Date of the court's decision: 11/22/2005

Result (attach a copy of the court's opinion or order, if available):
Claim denied (see Exhibit 1).

(3) Did you receive a hearing on your motion or petition? Yes O No
(4) Did you appeal from the denial of your motion or petition? Yes O No

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? Yes 0 No
(6) If your answer to Question (d)(4) is "Yes," state:

e Sipreme Court of Florids, Tallahascet lorida,

Docket or case number (if you know): ~ Nos. SC05-2265, SC06-1533.

Date of the court's decision: 1/31/2008

Result (attach a copy of the court's opinion or order, if available):
Affirmed claim denial (see Exhibit 3).
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(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:
Not applicable.

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you

have used to exhaust your state remedies on Ground Three:
None.

GROUND FOUR:
Mr. Green'’s trial counsel provided assistance that falls well below the standard for effective assistance of counsel mandated

by the Sixth and Fourteenth Amendments.

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):
Mr. Green's trial counsel, John Roberson Parker, called a lone alibi witness, James Carn, who testified that he saw Mr. Green
at the projects in Mims at approximately midnight — the time Flynn’s murder had occurred. His account of that night
included an altercation between himself, Mr. Green’s cousin Carleen Brothers with whom Mr. Green had been staying, and
Tyrone Torres. Mr. Green broke up this fight (T. 1675:5-1681:15). Though Brothers (who was in the courtroom) and
O’Conner Green were available as alibi witnesses, Parker abandoned the alibi defense after Carn had a “meltdown” on the
stand (Ex. 36-B at 269:1-277:3; O’Conner Green Aff. II, attached as Ex. 126). On the evening of April 3 and the early
morning April 4, 1989, Mr. Green was socializing at and between the homes of Lori Rains and Brothers, who lived within a
block of each other in the Mims projects (Ex. 49 at 3; Brothers Dep., attached as Ex. 81, at 20:22-24:6). Besides Carn,
O’Conner Green, and Brothers, seven witnesses whom Parker never investigated - Torres, Rains, Anderson, Brandon Wright,
Reginald Peters, Randy Brown, and Kerwin Hepburn - have placed Mr. Green in the projects for the entirety of the criminal
episode (Brothers Aff., attached as Ex. 33; Ex. 75; Wright Aff., attached as Ex. 93; Torres Aff., attached as Ex. 95; Peters

Aff., attached as Ex. 97; Rains Aff., attached as Ex. 98; Brown Aff., attached as Ex. 99; Anderson (Continued on next page)
(b) If you did not exhaust your state remedies on Ground Four, explain why:

Not applicable.

(© Direct Appeal of Ground Four:
(1) If you appealed from the judgment of conviction, did you raise this issue? 0 Yes 8 No
(2) If you did not raise this issue in your direct appeal, explain why:
This was a collateral issue properly raised in post-conviction proceedings.
(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?
B ves 0 No

(2) If your answer to Question (d)(1) is "Yes," state:

A Motion under Fla. R. Crim. P. 3.850/3.851 and a Second Motion under Fla. R. Crim.

Type of motion or petition:
P P P.3.850 15



(Ground 4 Facts Continued) Aff., attached as Ex. 100; Hepburn Aff., attached as Ex. 101).
Parker did not demonstrate that Kim Hallock’s story was incredible and inconsistent. For
example, no gunshot residue was found on Flynn or his clothing despite Hallock’s testimony that
he fired his revolver with his hands tied behind his back at the orange grove (Radcliffe Report,
attached as Ex. 110; Autopsy Report, attached as Ex. 111; T. 616, 751-752), and there is no
evidence that a third person was at the orange grove — no fingerprints, footprints, blood besides
Flynn’s, or a scent for the dog to track (Ex. 83 at 21-25; Ex. 86; T. 1499, 1632:11-1633:11).
Parker did not ask what conclusions Rixey, Clarke, and the first officer to speak with
Hallock, Wade Walker 111, had drawn regarding what occurred when they responded to the crime
(See Ex. 22; Rixey Dep., attached as Ex. 23; Walker Dep., attached as Ex. 24). He thus did not
learn that Rixey and Clarke agreed that the evidence pointed to Hallock as the murderer (Exs. 21,
25), or that Hallock told Deputy Walker two key facts immediately after the crime that she
subsequently changed in all of her later statements and testimony (FDLE Report of Walker
Interview, attached as Ex. 27; Ex. 107). Parker did not interview Sheila Green or Hillery at all,
though he knew they were potential witnesses for the prosecution over a month before trial
(Supplemental Discovery, attached as Ex. 118). Among other details, Parker did not obtain a
certified copy of Murray’s criminal record and thus was not able to impeach him with it at trial
(Ex. 56-B at 90:14-91:4). Further, Parker never hired a ballistics or dog tracking expert to
explain the problems with the relevant evidence. He did not discover or present evidence that
Zar had turned the wrong way and “mis-scented” in earlier tracks (Ex. 56-B at 83:9-84:14; E.g.
Exs. 91-A, 91-B). Neither did Parker request a change of venue due to pre-trial publicity or
challenge the seating of a juror whose niece had been murdered three years earlier (Ex. 36-A at

235:25-236:6, 239:13-16; Ex. 36-B at 346:19-347:7).
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Name and location of the court where the motion or petition was filed:
Eighteenth Judicial Circuit Court, Brevard County, Florida
Docket or case number (if you know):  No. 05-1989-CF-004942-AXXX-XX
Date of the court's decision: 11/22/2005 (First Rule 3.850/3.851 Motion); 8/31/2011 (Second Rule 3.850 Motion)

Result (attach a copy of the court's opinion or order, if available):
Claim denied (see Exhibits 1, 2-A, 2-B).

(3) Did you receive a hearing on your motion or petition? Yes O No
(4) Did you appeal from the denial of your motion or petition? Yes O No

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? Yes O No
(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed:
Appeal from order on First 3.850/3.851 Motion: Supreme Court of Florida, Tallahassee, Florida.

Appeal from order on Second 3.850 Motion: Florida Fifth District Court of Appeal, Daytona Beach, Florida.

Nos. SC05-2265, SC06-1533 (First Rule 3.850/3.851 Motion) No. 5D11-3009
(Second Rule 3.850 Motion).

Date of the court's decision: 1/31/2008 (First Rule 3.850/3.851 Motion); 2/5/2013 (Second Rule 3.850 Motion)

Docket or case number (if you know):

Result (attach a copy of the court's opinion or order, if available):
Affirmed claim denial (see Exhibits 3, 4).

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:
Not applicable.

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you

have used to exhaust your state remedies on Ground Four:
None.



GROUND FIVE: Mr. Green was denied his constitutional rights under the Fifth, Sixth, and
Fourteenth Amendments by the State’s repeated improper references to Mr. Green’s race and
making knowingly false representations of the facts and the evidence to the jury and to the
court.

(a) Supporting facts:

During Mr. Green’s trial, the prosecution made at least 48 references to Mr. Green’s race.
(See, e.g., T. 398:11; 399:7; T. 415:3-5; 424:4-5, 17; 444:1-3; 445:15, 19, 22; 446:5, 22; 579:
4, 8; 577:4, 23; 578:24; 583: 7, 11, 14; 587:2, 9; 589:1, 14, 22; 590:19; 592:11, 12; 595:9;
596:6-7; 597:15-16; 598:6; 599:5; 620:9; 625:12; 767:25; 768:9, 17; 869:4; 925:6; 1035:23-
24; 1246:7; 1455:8; 1595:21; 1881:13-14). In addition, the prosecution asserted that if Flynn
had not performed the heroic dive from the car while shooting a double-action revolver with
his hands tied behind his back when he did (as Hallock alleged), Mr. Green, a black man,
would have sexually assaulted Hallock, a white woman (T. 1899:1-4). One juror specifically
stated that racial issues were present during this trial: “because it has to do with the blacks
and whites and, see that many years ago it was kind of touchy and . . . to have an all-white
jury, it’s not fair” (Bloss 48 Hours Outtakes, attached as Ex. 69, at 2-3).

Further, the State argued to the jury that the prints made by tennis shoes in the
vicinity of the crime scene were, in fact, Mr. Green’s. The State made this argument even
though Hallock described the alleged attacker as wearing “work boots,” not tennis shoes (T.
621:13-15). The prints were made by Win Streak sneakers (T. 1656:20-23), but the only pair
of shoes Mr. Green owned, the Reeboks he was wearing when he was arrested, do not match
the shoeprints at Holder Park (Brevard County Jail Receipt, attached as Ex. 90). There was

no evidence that Mr. Green owned shoes that would have made that print, or that they were



Mr. Green’s shoe size. Even the trial judge acknowledged that the State couldn’t prove the
tracks were Mr. Green’s and noted that the State didn’t have tennis shoes to match the prints
(T. 1363:2-1364:19, 1367:13-17). Yet the State still told the jury they were Mr. Green’s in
closing:

Look through this evidence. Look at those footprints. I’ll tell you what we do
know. Do you know where these came from (indicating)? These came off his
feet (T. 1890:21-1891:1).

The prosecutors misstated numerous other facts as well, including telling the jury that
Hillery testified that Mr. Green had been sweaty when he confessed to him, implying that
Mr. Green had run from the orange grove (T. 1837:23-1838:4). Hillery never testified to
this.

(b) If you did not exhaust your state remedies on Ground Five, explain why: Not applicable.
(c) Direct appeal of Ground Five:

(1) If you appealed from the judgment of conviction, did you raise the issue? Yes, in
part.

(2) If you did not raise this issue in your direct appeal, explain why:

The issue of the State’s repeated, improper references to Green’s race was not
raised on direct appeal, but to the extent this portion of the issue is
procedurally defaulted, (1) there was cause for the default and Mr. Green was
prejudiced by the default; and (2) Mr. Green’s actual innocence overcomes
any procedural default that may apply.

(d) Post-conviction proceedings:

(1) Did you raise this issue through a post-conviction motion or petition for habeas
corpus in a state trial court?

Yes, in part. The issue of the State’s repeated, improper references to Green’s
race was not raised in post-conviction proceedings, but to the extent this
portion of the issue is procedurally defaulted, (1) there was cause for the
default and Mr. Green was prejudiced by the default; and (2) Mr. Green’s
actual innocence overcomes any procedural default that may apply.



(2) If your answer to Question (d)(1) is “Yes,” state:

Type of motion or petition: A first Motion under Fla. R. Crim. P. 3.850 and 3.851,
and a second Motion under Fla. R. Crim. P. 3.850.

Name and location of the court where the motion or petition was filed:

Both motions were filed in the Eighteenth Judicial Circuit Court, Brevard
County, Florida.

Docket or case number: No. 05-1989-CF-004942-AXXX-XX

Date of the court’s decision: 11/25/2005 (First Rule 3.850/3.851 Motion) and
8/31/2011 (Second Rule 3.850 Motion).

Result: Claim denied (see Exhibits 1, 2-A, 2-B).
(3) Did you receive a hearing on your motion or petition? Yes, in part.
(4) Did you appeal from the denial of your motion or petition? Yes.

(5) If your answer to Question (d)(4) is “Yes,” did you raise this issue in the appeal?
Yes.

(6) If your answer to Question (d)(4) is “Yes,” state:
Name and location of the court where the appeal was filed:

Appeal from the order on the First 3.850/3.851 Motion was filed in the
Supreme Court of Florida, Tallahassee, Florida. Appeal from the order on the
Second 3.850 Motion was filed in the Florida Fifth District Court of Appeal,
Daytona Beach, Florida.

Docket or case number: Nos. SC05-2265, SC06-1533 (First Rule 3.850/3.851
Motion) and No. 5D11-3009 (Second Rule 3.850 Motion).

Date of the court’s decision: 1/31/2008 (First Rule 3.850/3.851 Motion) and
2/5/2013 (Second Rule 3.850 Motion).

Result: Affirmed claim denial (see Exhibits 3, 4).

(7) If your answer to Question (d)(4) or Question (d)(5) is “No,” explain why you did
not raise this issue: Not applicable.

(e) Other remedies: Describe any other procedures (such as habeas corpus, administrative
remedies, etc.) that you have used to exhaust your state remedies on Ground Two: None.
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GROUND SIX: Mr. Green was denied his constitutional due-process rights under the
Fifth, Sixth, and Fourteenth Amendments because the jury prejudged him guilty based on
their exposure to external publicity.

(a) Supporting facts:

Substantial publicity prior to and during trial identified Mr. Green as the lone suspect
in Flynn’s death and was considered by the all-white jury before and during their
deliberations. Juror Bloss told CBS that Mr. Green’s conviction bothered her in part because
the jury was all white (Ex. 69 at 2).

Among the facts contained in the pre-trial coverage was that Mr. Green had been
incarcerated until shortly before Flynn’s death (See Mims Man Charged in Slaying, attached
as Ex. 121; Mims Slaying Suspect Just Freed From Prison, attached as Ex. 122). Mr.
Green’s mug shot was featured in many of the articles (Ex. 122; Judge Denies Bond for
Mims Man Held but Not Indicted in Slaying, Kidnapping, attached as Ex. 123; Jury Indicts
Mims Man in Slaying, attached as Ex. 124). This and other pre-trial media described Mr.
Green as the suspect in Flynn’s death and described Hallock as a victim (Exs. 122, 123, 124).
During voir dire, various jurors described seeing coverage of the case in the press (T. 63:9-
66:25, 69, 73:15-74:21, 223:1-17, 227:25-228:2). According to Juror Bloss, many of the
jurors had seen pretrial coverage of the case and were aware of Mr. Green’s prior arrests for
unrelated crimes. Bloss asserted that all of the jurors determined that Mr. Green was guilty
before the trial started (Ex. 69 at 4-5).

(b) If you did not exhaust your state remedies on Ground Six, explain why: Not applicable.
(c) Direct appeal of Ground Six:

(1) If you appealed from the judgment of conviction, did you raise the issue? No.

21



(2) If you did not raise this issue in your direct appeal, explain why:
This was a collateral issue properly raised in post-conviction proceedings.
(d) Post-conviction proceedings:

(1) Did you raise this issue through a post-conviction motion or petition for habeas
corpus in a state trial court? Yes.

(2) If your answer to Question (d)(1) is “Yes,” state:

Type of motion or petition: A Motion under Fla. R. Crim. P. 3.850/3.851.
Name and location of the court where the motion or petition was filed:

The Eighteenth Judicial Circuit Court, Brevard County, Florida.

Docket or case number: No. 05-1989-CF-004942-AXXX-XX
Date of the court’s decision: 11/22/2005
Result: Claim denied (see Exhibit 1).

(3) Did you receive a hearing on your motion or petition? Yes.

(4) Did you appeal from the denial of your motion or petition? Yes.

(5) If your answer to Question (d)(4) is “Yes,” did you raise this issue in the appeal?
Yes.

(6) If your answer to Question (d)(4) is “Yes,” state:
Name and location of the court where the appeal was filed:
The Supreme Court of Florida, Tallahassee, Florida.
Docket or case number: Nos. SC05-2265, SC06-1533.
Date of the court’s decision: 1/31/2008
Result: Affirmed claim denial (see Exhibit 3).

(7) If your answer to Question (d)(4) or Question (d)(5) is “No,” explain why you did
not raise this issue: Not applicable.

(e) Other remedies: Describe any other procedures (such as habeas corpus, administrative
remedies, etc.) that you have used to exhaust your state remedies on Ground Six: None.
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13. Please answer these additional questions about the petition you are filing:
(a) Have all grounds for relief that you have raised in this petition been presented to the highest state court
having jurisdiction? Yes d No
If your answer is "No," state which grounds have not been so presented and give your reason(s) for not

presenting them:

(b) Is there any ground in this petition that has not been presented in some state or federal court? If so,

ground or grounds have not been presented, and state your reasons for not presenting them:

Not applicable.
14. Have you previously filed any type of petition, application, or motion in a federal court regarding the conviction
that you challenge in this petition? B ves O No

If "Yes," state the name and location of the court, the docket or case number, the type of proceeding, the issues
raised, the date of the court's decision, and the result for each petition, application, or motion filed. Attach a copy

of any court opinion or order, if available.
Green v. Sec’y, Dep’t of Corr., No. 11-cv-01873 (M.D. Fla. Filed Nov. 22, 2011) (dismissed without prejudice

December 12, 2011) (opinion attached hereto as Exhibit 5). Issues raised: (1) Green was deprived of his
constitutional rights by the State's improper suppression of exculpatory and impeachment evidence and its
knowing reliance on false testimony; (2) Green was denied his constitutional rights by the State's repeatedly
improper references to Green's race and making knowingly false representations of the facts and the evidence to
the jury and to the court; (3) Green was denied due process of law and a fair trial by the trial court's failure to
suppress his out-of-court photographic identification and subsequent in-court identifications; (4) Green's
constitutional rights were violated by the admission of unreliable dog tracking evidence; (5) Green's trial counsel
provided assistance that falls well below the standard for effective assistance of counsel; (6) Green was denied
his due process rights because the jury prejudged him guilty based on their exposure to external publicity.

15. Do you have any petition or appeal now pending (filed and not decided yet) in any court, either state or federal, for
the judgment you are challenging? O Yes No

If "Yes," state the name and location of the court, the docket or case number, the type of proceeding, and the

raised.

Not applicable.
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16.

17.

18.

Page 14

Give the name and address, if you know, of each attorney who represented you in the following stages of the
judgment you are challenging:

(a) At preliminary hearing:
Gregory Hammel, The Law Office of Gregory L. Hammel, 932 South Wickham Road, Melbourne, Florida
32904

(b) At arraignment and plea:
Gregory Hammel.

(c) At trial:
John Roberson Parker, State Attorney's Office, 2725 Judge Fran Jamieson Way, Building D, Viera, Florida

32940

d) At sentencing: . . . .
@ Ié)rlsgllrlla sen?encmg: John Roberson Parker. 2009 resentencing: D. Todd Doss, Suite 300, Seaside Plaza, 201

South Orange Street, Orlando, Florida 32801 and Keith J. Harrison, Robert T. Rhoad, and Stacie B. Lieberman,

© growell & Moring LLP, 1001 Pennsylvania Avenue NW, Washington, DC 20004.
e) On a
198 I(?onwctlon and sentencing: James B. Gibson, 15 Sandpiper Lane, Ormond Beach, Florida 32174 and Michael

S. Becker, Public Defender's Office, 444 Seabreeze Boulevard, Suite 210, Daytona Beach, Florida 32118. 2009

resentencmg appeal: D. Todd Doss, Keith Harrison, Robert Rhoad, and Stacie Lieberman.
In any post-conviction proceedi (?
Flrst ule 3.850 Motion: Mark Gruber, David Hendry, and Daphne Gaylord, CCRC Middle Region, 3801

Corporex Park Drive, Suite 210, Tampa, Florida 33619. Second Rule 3.850 Motion: D. Todd Doss, Keith

Harrison, Robert Rhoad, and Stacie Lieberman.
(g) On appeal from any ruling against you in a post-conviction proceeding:

Appeal from ruling on first Rule 3.850 motion: Mark Gruber, David Hendry, and Daphne Gaylord.
Appeal from ruling on second Rule 3.850 motion: Todd Doss, Keith Harrison, Robert Rhoad, and Vincent
Galluzzo.

Do you have any future sentence to serve after you complete the sentence for the judgment that you are
challenging? O Yes No

(a) If so, give name and location of court that imposed the other sentence you will serve in the future:

Not applicable.

(b) Give the date the other sentence was imposed:

(c) Give the length of the other sentence:

(d) Have you filed, or do you plan to file, any petition that challenges the judgment or sentence to be served in the
future? 0 Yes 0 No

TIMELINESS OF PETITION: If your judgment of conviction became final over one year ago, you must explain

the one-year statute of limitations as contained in 28 U.S.C. § 2244(d) does not bar your petition.*
Not applicable.
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@ The time during which a properly filed application for State post-conviction or other collateral review
with respect to the pertinent judgment or claim is pending shall not be counted toward any period of
limitation under this subsection.

Therefore, petitioner asks that the Court grant the following relief:

That the Court find that Mr. Green’s constitutional rights were violated in accordance with the claims and grounds set forth in
his Petition and this Memorandum in Support; That Mr. Green is entitled to an evidentiary hearing on any or all claims as
appropriate; That Mr. Green’s conviction on all counts be reversed and set aside;

or any other relief to which petitioner may be entitled.

s/ Mark E. Olive

Signature of Attorney (if any)

I declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and correct. The this Petition for Writ
of Habeas Corpus will not be placed in the prison mailing system, but will be filed with this Court by and through my

attorneys.
Executed (signed) on j % ?/) [/ (date).

(ﬂ /’Z/‘Mé// // 22/Q

Slgnature of Petitioner

If the person signing is not petitioner, state relationship to petitioner and explain why petitioner is not signing this petition.
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on March 26, 2014 the foregoing was electronically filed with the
Clerk of Court using the CM/ECF system. | further certify that the foregoing document was
mailed by first-class mail to Michael D. Crews, Secretary, Florida Department of Corrections,
501 South Calhoun Street, Tallahassee, Florida 32399, and to Donald Leavins, Warden, Hardee

Correctional Institution, 6901 State Road 62, Bowling Green, Florida 33834.

s/ Mark E. Olive

Mark E. Olive

FI. Bar No. 0578533

LAW OFFICES OF MARK E. OLIVE, P.A.
320 West Jefferson Street

Tallahassee, FL 32301

(850) 224-0004

Meolive@aol.com

Local Counsel of Record

Keith J. Harrison

Robert T. Rhoad

Jeane A. Thomas

CROWELL & MORING LLP

1001 Pennsylvania Avenue, NW
Washington, DC 20004-2592
(202)624-2500
jthomas@crowell.com

Pro Hac Vice Admission Pending
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	Result: Claims 1-5 and 7-12: denied.  The court granted Mr. Green a new punishment phase on Claim 6.
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	Date: 7/1/2010; 9/24/2010 (First Amended); 1/7/2011 (Second Amended), refiled on 2/3/2011
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	Reslt: 
	Date: 2/5/2013 (Florida Fifth District Court of Appeal)

	Nature: Petition for post-conviction relief under Rule 3.850 of the Florida Rules of Criminal Procedure (second Rule 3.850 motion).
	Grounds: Ground 1:  All four witnesses who originally testified that Mr. Green “confessed” to them have recanted, citing police or prosecutorial misconduct, or both, as having compelled their untruthful testimony.  Laymen Layne’s recantation – alone and with the recantations of Sheila Green, Lonnie Hillery, and Jerome Murray – demonstrates that Mr. Green’s rights have been violated and he was afforded neither a fair trial nor a fair post-conviction proceeding; Ground 2:  The State withheld exculpatory evidence.  The two police-officer first responders to the crime scene told the lead detectives, lead prosecutor, and “anyone that would listen” that, based on their experienced observations, the evidence pointed toward the victim’s ex-girlfriend as his killer.  This information was withheld from Mr. Green’s trial counsel; Ground 3: Mr. Green has a complete alibi, supported by 10 witnesses.  This alibi was neither investigated by trial counsel nor presented at trial.  Mr. Green's trial counsel called only one witness to support an alibi defense.  At least nine other people saw Mr. Green at the time of the crime.  With the exception of Mr. Green's counsin, Mr. Green's trial counsel failed to even interview these key alibi witnesses.  This failure constitutes ineffective assistance of counsel.
	Result: All claims denied.
	Appeal: 
	Pick: Yes
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	NoAppeal: 

	Unlawful: 
	1: 
	Appeal: 
	Issue: Yes
	NoIssue: Not applicable, in part.  Any portion of this ground not raised in direct appeal was a collateral issue properly raised in post-conviction proceedings.

	Post: 
	Issue: Yes
	Court: 
	Name: Both motions were filed in the Eighteenth Judicial Circuit Court, Brevard County, Florida.

	Case: 
	Num: No. 05-1989-CF-004942-AXXX-XX

	Decision: 
	Date: 11/22/2005 (First Rule 3.850/3.851 Motion) and 8/31/2011 (Second Rule 3.850 Motion).

	Hearing: Yes
	Appeal: Yes
	Raise: Yes
	Appl: 
	Court: 
	Name: Appeal from order on First 3.850/3.851 Motion: Supreme Court of Florida, Tallahassee, Florida.
Appeal from order on Second 3.850 Motion: Florida Fifth District Court of Appeal, Daytona Beach, Florida.

	Case: 
	Num: Nos. SC05-2265, SC06-1533 (First Rule 3.850/3.850 Motion) and No. 5D-3009 (Second Rule 3.850 Motion).

	Decision: 
	Date: 1/31/2008 (First Rule 3.850/3.851 Motion), 2/5/2013 (Second Rule 3.850 Motion).

	Result: Affirmed claim denial (opinion on First Rule 3.850/3.851 Motion attached hereto as Exhibit 3; opinion on Second 3.850 Motion attached hereto as Exhibit 4).
	NotRaised: Not applicable.

	Motion: A first Motion under Fla. R. Crim. P. 3.850 and 3.851, and a second Motion under Fla. R. Crim. P. 3.850.
	Result: Claim denied (opinion on First Rule 3.850/3.851 Motion attached hereto as Exhibit 1; opinion on Second Rule 3.850 Motion attached hereto as Exhibits 2-A and 2-B).

	Other: 
	Remedy: None.

	Ground: Mr. Green was deprived of his constitutional rights under the Fifth, Sixth, and Fourteenth Amendments by the State’s improper suppression of exculpatory and impeachment evidence and its knowing reliance on false testimony.
	Facts: (To avoid unnecessary duplication, the recitation of facts set forth with respect to each ground in this Petition is incorporated by reference into all other related grounds.)  
After midnight on April 4, 1989, Charles “Chip” Flynn was shot and bled to death in an orange grove in Mims, Florida (Emergency Room Note, attached as Ex. 6).  According to police ballistics tests, the .22 caliber bullet could easily have come from his own gun (1989 FDLE Firearms Report, attached as Ex. 7; T.1015:20-25).  At around 1:00 a.m. on April 4, Flynn’s best friend David Stroup woke to Flynn’s ex-girlfriend, Kim Hallock, banging on the window of his trailer and acting hysterical (T. 494:9-495:23).  Hallock had driven Flynn's truck to Stroup's home from the orange grove.
Hallock called 911 from Stroup’s trailer at 1:11 a.m. but the tape of her call was never provided to Mr. Green’s defense counsel because it was “somehow… gone” the day before the BCSO was to turn it over (T. 649:10-15).  Details in the transcript alleged to reflect the 911 call are different from those in Hallock's other statements (See 911 Call Transcript, attached as Ex. 12).  On April 27, 1989, Flynn’s father gave a tape recording to the BCSO that he had made of Hallock describing the incident which is also different from her other statements (Continued on next page)
	Remedy: Not applicable.
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	Court: 
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	Case: 
	Num: No. 05-1989-CF-004942-AXXX-XX

	Decision: 
	Date: 11/22/2005

	Hearing: Yes
	Appeal: Yes
	Raise: Yes
	Appl: 
	Court: 
	Name: The Supreme Court of Florida, Tallahassee, Florida.

	Case: 
	Num: Nos. SC05-2265, SC06-1533.

	Decision: 
	Date: 1/31/2008

	Result: Affirmed claim denial (see Exhibit 3).
	NotRaised: Not applicable.

	Result: Claim denied (see Exhibit 1).
	Motion: A first Motion under Fla. R. Crim. P. 3.850/3.851.

	Other: 
	Remedy: None.

	Ground: Mr. Green was denied due process of law and a fair trial in violation of the Fifth, Sixth, and Fourteenth Amendments by the trial court's failure to suppress his out-of-court photographic identification and subsequent in-court identification.
	Facts: The morning of April 4, 1989, the BCSO gave Hallock a shoebox containing photographs of approximately 80 black males, which Hallock reviewed for features that were similar to the perpetrator’s (T. 620).  She testified that the “black guy” she had seen was not in the box of photographs (T. 620, 778:7-781:6).  These photos were never disclosed to the defense, and Sergeant Fair testified that Assistant State Attorney Michael Hunt told him that he need not retain them (T. 787).  Years later, it was revealed that Hallock picked “possible suspects” and “look-a-likes” from the box.  The investigators made notations regarding these photographs on “3x5 cards” (Feb. 25, 2004 Ev. Hr’g. Tr., attached as Ex. 71, at 309:15-311:19).  There is no record as to whether there was a photo of Mr. Green in the box, but because Mr. Green and his brother were top targets of BCSO at the time and Mr. Green had been arrested and incarcerated in Brevard County in 1987, it is likely that his photo was included (Ciolino Aff., attached as Ex. 73; Crosley Green Criminal Record, attached as Ex. 74; Ex. 71 at 325:21-326:6, 337:13-22).  Hallock testified that the only light in Flynn’s truck was a floor light, and she didn't think it came on when the doors were open (Hallock 8:20 a.m. Statement, attached as Ex. 13, at 12).  (Continued on next page)
	Remedy: Not applicable.

	3: 
	Ground: Mr. Green's constitutional rights under the Fifth, Sixth, and Fourteenth Amendments were violated by the admission of unreliable dog-tracking evidence.
	Facts: By flashlight while it was still dark at 6:00 a.m. on April 4, BCSO investigators chose the “freshest” shoe prints for the patrol dog, Zar, to begin its track at Holder Park, though there was nothing to indicate that the print actually belonged to a suspect (1990 Kiser Dep., attached as Ex. 83, at 15:6-11; Kiser Report, attached as Ex. 84; T. 482:17-23).  The investigators did not have an object containing a suspect’s scent.  As dog tracking expert Dr. Warren Woodford testified in post-conviction proceedings, a dog track without a “scent object” is unreliable because one cannot discern what the dog is actually tracking (Feb. 2004 Ev. Hr’g Tr. Vol. III, attached as Ex. 72, at 414:15-25, 436:19-22).  Woodford also testified that a track started on a footprint in sand is inherently unreliable since it is easy for a dog to follow the scent of the “critters” released in the sand instead of the source of the footprint (Ex. 72 at 410:22-411:21, 412:10-413:21).  (Continued on next page)
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	Result: Affirmed claim denial (see Exhibit 3).
	NotRaised: Not applicable.
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	Issue: Yes
	Motion: A Motion under Fla. R. Crim. P. 3.850/3.851 and a Second Motion under Fla. R. Crim. P. 3.850

	Other: 
	Remedy: None.

	Ground: Mr. Green’s trial counsel provided assistance that falls well below the standard for effective assistance of counsel mandated by the Sixth and Fourteenth Amendments. 
	Facts: Mr. Green's trial counsel, John Roberson Parker, called a lone alibi witness, James Carn, who testified that he saw Mr. Green at the projects in Mims at approximately midnight – the time Flynn’s murder had occurred.  His account of that night included an altercation between himself, Mr. Green’s cousin Carleen Brothers with whom Mr. Green had been staying, and Tyrone Torres.  Mr. Green broke up this fight (T. 1675:5-1681:15).  Though Brothers (who was in the courtroom) and O’Conner Green were available as alibi witnesses, Parker abandoned the alibi defense after Carn had a “meltdown” on the stand (Ex. 36-B at 269:1-277:3; O’Conner Green Aff. II, attached as Ex. 126). On the evening of April 3 and the early morning April 4, 1989, Mr. Green was socializing at and between the homes of Lori Rains and Brothers, who lived within a block of each other in the Mims projects (Ex. 49 at 3; Brothers Dep., attached as Ex. 81, at 20:22-24:6).  Besides Carn, O’Conner Green, and Brothers, seven witnesses whom Parker never investigated - Torres, Rains, Anderson, Brandon Wright, Reginald Peters, Randy Brown, and Kerwin Hepburn -  have placed Mr. Green in the projects for the entirety of the criminal episode (Brothers Aff., attached as Ex. 33; Ex. 75; Wright Aff., attached as Ex. 93; Torres Aff., attached as Ex. 95; Peters Aff., attached as Ex. 97; Rains Aff., attached as Ex. 98; Brown Aff., attached as Ex. 99; Anderson (Continued on next page)
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