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(E.D.Va. Mar. 23, 2015), ECF No. 109
(quoting In re Old Glory Condom Corp.,
26 U.S.P.Q.2d 1216, 1219-20 n. 3 (TTAB
Mar. 3, 1993) (alterations in original)).
As the Trademark Trial and Appeal
Board wrote:

The duty of this Office ... in reviewing
applications for registration is nothing
more and nothing less than to register
those marks that are functioning to
identify and distinguish goods and ser-
vices in the marketplace. ... Just as the
issuance of a trademark registration by
this Office does not amount to a govern-
ment endorsement of the quality of the
goods to which the mark is applied, the
act of registration is not a government
mprimatur or pronouncement that the
mark is a “good” one in an aesthetic, or
any analogous, sense.

Old Glory Condom Corp., 26 U.S.P.Q.2d at
1219-20 n. 3 (emphasis added). The public
is not likely to believe that a registered
trademark conveys the imprimatur of the
government. The trademark is printed on
private property, in fact commercial goods,
not on any government property. The
purpose served by trademarks, to identify
the source of the goods, is antithetical to
the notion that the trademark is tied to the
government.

We have yet to be presented with any
substantial government interests that
would justify the PTO’s refusal to register
disparaging marks. Without this, § 2(a)
cannot satisfy the Central Hudson test. It
is time to revisit the holding in McGinley
in light of subsequent developments in the
law and the trademark registration fund-
ing regime.
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Background: Contractor filed suit against
United States, seeking recovery of attor-
ney fees, expenses, and interest, after pre-
vailing on 22 of 28 monetary claims in
litigation before Armed Services Board of
Contract Appeals (ASBCA), pursuant to
disputes clause of task order contract with
Air Force Non-Appropriated Funds Pur-
chasing Office (AFNAFPO) to provide
telephone services on Air Force bases in
Germany. The Court of Federal Claims,
Thomas C. Wheeler, J., 105 Fed.Cl. 184,
entered summary judgment in favor of
contractor on issue of liability, and then
determined amount of damages, 113 Fed.
ClL. 140. Parties appealed.

Holdings: The Court of Appeals, Reyna,
Circuit Judge, held that:

(1) contracting officer’s six-month delay in
rendering written decision on attorney
fees claim rendered contractual reme-
dy inadequate and unavailable, and
thus excused contractor from adminis-
tratively exhausting its contractual
remedy;

(2) government forfeited issue for consid-
eration on appeal as to whether con-
tractor was entitled to award of pre-
litigation common law attorney fees
under claim-preparation provision;

(3) contractor was not entitled to award of
interest on attorney fees from date
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that its attorneys undertook claim
preparation work;

(4) rates charged by contractor’s counsel
that counsel typically had charged dur-
ing relevant time period could be used
by trial court when calculating attor-
ney fees award using lodestar method;
and

(5) contractor did not have to prove that it
added more than negligible value to
the work to recover overhead and prof-
it under common law non-appropriated
funds contract.

Affirmed in part, vacated in part, and re-
manded.

1. Federal Courts €3567, 3603(2)

Court of Appeals reviews a trial
court’s legal conclusions de novo and its
factual findings for clear error.

2. Federal Courts €=3611(1), 3633(1)
Contract interpretation and interpre-

tation of a settlement agreement are ques-

tions of law that a court reviews de novo.

3. Public Contracts €362
United States €783

Contracting officer’s six-month delay
in rendering written decision on attorney
fees claim rendered contractual remedy
inadequate and unavailable, and thus ex-
cused contractor from administratively ex-
hausting its contractual remedy, giving op-
tion to contractor to sue in trial court
under Tucker Act, since contractor could
not reach Armed Services Board of Con-
tract Appeals, and therefore could not ac-
cess courts, without first obtaining decision
from contracting officer; even if govern-
ment’s deemed denial constituted written
decision by contracting officer, contractual
remedy had been rendered inadequate and
unavailable by time that government sent
deemed denial notice to contractor. 28
U.S.C.A. § 1491(a)(1).

785 FEDERAL REPORTER, 3d SERIES

4. Public Contracts ¢=364(2)

A contractual remedy is a government
contractor’s exclusive remedy unless there
is some clear evidence that the appeal
procedure is inadequate or unavailable; if a
contractor ignores a contractual remedy
altogether, the contractor’s failure to ex-
haust the remedy will not be excused.

5. Public Contracts ¢=364(2)

When a contracting officer so clearly
reveals an unwillingness to act, a contrac-
tual remedy may become inadequate or
unavailable, and thus a contractor’s failure
to administratively exhaust the remedy
may be excused.

6. Public Contracts ¢=364(4)
United States €=785(4)

The discretionary authority of the
Armed Services Board of Contract Ap-
peals to review an appeal where the con-
tracting officer fails to issue a decision in
“a reasonable time” does not relieve the
government of its independent obligation
to timely respond to contractor’s claim. 48
C.F.R.Ch. 2, App. A, § 1 et seq.

7. Public Contracts &=364(1)
United States &=785(1)

Government forfeited issue for consid-
eration on appeal as to whether contractor
was entitled to award of pre-litigation com-
mon law attorney fees under claim-prepa-
ration provision, where government failed
to address issue of whether attorney fees
were recoverable under common law.

8. Damages €117

Under common law, damages for
breach of contract are awarded to place
the wronged party in the position it would
have been in had the contract been fully
performed.
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9. Public Contracts ¢=416(1)
United States €¢=821(1)

Contractor was not entitled to award
of interest on attorney fees from date that
its attorneys undertook claim preparation
work, in contractor’s action against United
States under Tucker Act, seeking recovery
of attorney fees, expenses, and interest,
after prevailing on 22 of 28 monetary
claims in litigation before Armed Services
Board of Contract Appeals, pursuant to
disputes clause of task order contract with
Air Force Non-Appropriated Funds Pur-
chasing Office, since contractor’s attorneys
could not have demanded payment from
contractor on dates that work was done
because contingency, i.e., recovery from
government, had not yet occurred, and
therefore contractor never bore financial
cost of interest. 28 U.S.C.A. § 1491(a)(1).

10. Contracts €152

Contract interpretation starts with the
language of the contract.

11. Public Contracts <=416(1)
United States €=821(1)

Rates charged by contractor’s counsel
that counsel typically had charged during
relevant time period could be used by trial
court when calculating attorney fees award
using lodestar method, in contractor’s ac-
tion against United States under Tucker
Act, seeking recovery of attorney fees, ex-
penses, and interest, after prevailing on 22
of 28 monetary claims in litigation before
Armed Services Board of Contract Ap-
peals, pursuant to disputes clause of task
order contract with Air Force Non-Ap-
propriated Funds Purchasing Office,
where trial court heard evidence suggest-
ing that contractor’s attorneys’ standard
rates were reasonable and in line with
those prevailing in the community. 28
U.S.C.A. § 1491(a)(1).

12. Federal Civil Procedure <=27374,
27425

When calculating an attorney fee
award using the lodestar method, which
involves multiplying the number of hours
by an hourly rate, both the number of
hours and the hourly rate must be reason-
able, and a party seeking a fee award has
the burden of proving reasonableness; an
hourly rate is reasonable if it is in line with
those prevailing in the community for simi-
lar services by lawyers of reasonably com-
parable skill, experience and reputation.

13. Public Contracts ¢=371
United States =795

Contractor did not have to prove that
it added more than negligible value to the
work to recover overhead and profit under
common law non-appropriated funds con-
tract.

14. Damages =191

If a party shows that work was done
solely because of a breach, that party is
entitled to prove the cost of that work,
including both direct and indirect costs.

Brian Tully McLaughlin, Crowell &
Moring, LLP, Washington, DC, argued for
plaintiff-cross-appellant. Also represented
by Frederick W. Claybrook, Jr.

Douglas T. Hoffman, Commercial Liti-
gation Branch, Civil Division, United
States Department of Justice, Washington,
DC, argued for defendant-appellant. Also
represented by Stuart F. Delery, Robert
E. Kirschman, Jr., Steven J. Gillingham.

Before LOURIE, REYNA, and
TARANTO, Circuit Judges.
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REYNA, Circuit Judge.

The Air Force Nonappropriated Funds
Purchasing Office (“Air Force”) materially
breached a contract with SUFI Network
Services, Inc. (“SUFI”). SUFI submitted
claims to the Air Force contracting officer
and appealed denied claims to the Armed
Services Board of Contract Appeals
(“Board”). SUFI succeeded on several of
its claims and subsequently submitted a
claim for attorney fees to the contracting
officer. The contracting officer did not
respond to SUFT’s attorney fees claim for
more than six months. As a result, SUFI
bypassed the Board and sued in the Court
of Federal Claims. The trial court award-
ed attorney fees with interest but denied
SUFT’s request for overhead and lost prof-
it. The government challenges the trial
court’s award on the basis that the trial
court lacked jurisdiction. SUFI cross-ap-
peals for overhead and lost profit. For the
reasons that follow, we affirm in part, va-
cate in part, and remand.

BackcrounD

In 1996, SUFI contracted with the Air
Force to install and operate telephone sys-
tems in lodging facilities on Air Force
bases in Germany.! SUFI furnished the
necessary supplies, including cabling, wir-
ing, telephone equipment, and other mate-
rials, at no cost to the Air Force. In
exchange, the Air Force agreed that
guests would make long distance calls ex-
clusively through SUFT’s network.

Shortly after the parties entered into
the contract, the Air Force broke its prom-
ise of exclusivity. Dispute first arose
when the Air Force refused to disable free
communal phones that guests were using
to avoid SUFI’s long-distance charges.
The dispute intensified when the Air Force

1. SUFI Network Servs., Inc. v. United States,
755 F.3d 1305, 1309-11 (Fed.Cir.2014)
(“SUFI I") contains a full description of the
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ordered SUFI to allow guests to access
SUFT’s network by using calling cards
from competing long distance service pro-
viders. SUFT initiated administrative pro-
ceedings at the Board, alleging that the
Air Force materially breached the con-
tract.

In 2004, the Board found that the Air
Force was in material breach and that
SUFT was entitled to cancel the contract.
SUFT cancelled the contract, and the par-
ties entered into a Partial Settlement
Agreement in 2005. The parties agreed
that the Air Force would pay SUFI $1.2
million for its network and $1.075 million
for good will. The parties also agreed that
SUFTI reserved the right to pursue addi-
tional monetary claims arising from the
Air Force’s material breach. Should
SUFT succeed on additional claims, the Air
Force agreed to pay SUFI interest from
the date the Air Force received the claim,
or the date SUFI “actually incurred” dam-
ages, whichever date is earlier. J.A. 1980.
Thereafter, SUFI submitted claims to the
contracting officer pursuant to the con-
tract’s disputes clause.

The disputes clause requires that the
contracting officer decide “any dispute or
claim concerning [the] contract.” Id. at
748. The contracting officer must resolve
the dispute or claim and “state his decision
in writing.” Id. Once the contracting offi-
cer’s decision is received, any appeal to the
Board must be made within 90 days. Id.
If no appeal is made, the contracting offi-
cer’s decision is final. Id.

SUFI submitted 28 claims, totaling over
$131 million. SUFI Network Servs., Inc.,
ASBCA No. 55306, 09-1 BCA 134,018 at
168,217 (Nov. 21, 2008). The contracting
officer failed to issue a decision for more

facts giving rise to this dispute. We include
only facts necessary for this opinion.
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than six months, and SUFI appealed to
the Board. Id. The Board docketed
SUFT’s appeal as a “deemed denial,” id.,
but before it decided SUFT’s claims, the
contracting officer issued a final decision
denying all of SUFI’s claims except one.
Id. at 168,219 19. Thereafter, the Board
found in SUFT’s favor on 22 of the 28
claims.?

SUFT requested that the Board award
expenses incurred in connection with pre-
paring and submitting the claims to the
contracting officer. The Board awarded
SUFT certain claim preparation and non-
legal consultant expenses. Id. at 168,289—
91. SUFT’s brief to the Board also dis-
cussed attorney fees incurred in connec-
tion with its successful claim preparation
efforts. Id. at 168,289. At the time, how-
ever, SUFI was unable to identify a specif-
ic amount of attorney fees because SUFI
and its attorneys had agreed to a contin-
gency fee arrangement sometime in 2004.
As a result, the Board declined to decide
whether SUFI was entitled to attorney
fees. Id.

On December 29, 2010, SUFI submitted
to the contracting officer a formal claim
for attorney fees and requested a decision
within 60 days. More than six months
passed without a decision by the contract-
ing officer. On July 7, 2011, after numer-
ous inquiries from SUFI about the status
of the claim, Air Force counsel informed
SUFI that SUFI could consider its claim
“deemed denied.”

The next day, SUFI sued the Air Force
in the trial court, seeking attorney fees
and expenses incurred as part of its suc-
cessful claim preparation efforts, along
with interest on those fees and expenses.
The government moved to dismiss, arguing
that because SUFI did not appeal to the

2. SUFI sought review of the amount awarded
by the Board in the trial court. Although
SUFI prevailed before the trial court, we re-

Board, SUFT failed to exhaust the contrac-
tual remedy required by the disputes
clause. The trial court denied the motion,
concluding that SUFI was excused from
performance under the disputes clause be-
cause the contracting officer’s delay ren-
dered the contractual remedy inadequate
and unavailable and constituted material
breach of the disputes clause. SUFI Net-
work Servs., Inc. v. United States, 102
Fed.CL. 656, 661-62 (2012) (“SUFI CFC
I7”). The trial court then granted sum-
mary judgment in SUFI’s favor on the
issue of liability for attorney fees and ex-
penses. SUFI Network Servs., Inc. v.
United States, 105 Fed.Cl. 184, 192-195
(2012) (“SUFI CFC II”). The case pro-
ceeded to trial on the question of fees and
liability for interest.

After trial, the court determined the
proper amount of damages and interest.
First, the trial court determined that
SUFT’s attorney fee calculations were rea-
sonable and awarded $697,702.50 in fees
and $25,486.81 in expenses. SUFI Net-
work Servs., Inc. v. United States, 113
Fed.Cl. 140, 147-48 (20138) (“SUFI CFC
II1”). Second, the trial court held that
under the Partial Settlement Agreement,
SUFI was entitled to interest on attorney
fees and expenses starting from the date
SUFT’s attorneys began the claim prepara-
tion work. Id. at 148. The court deter-
mined that SUFI was not entitled to over-
head and lost profit incurred in connection
with its claim preparation efforts. Id. at
149. The government appealed, and SUFI
cross-appealed. We have jurisdiction un-
der 28 U.S.C. § 1295(a)(3).

DiscussioN

[1,2] We review the trial court’s legal
conclusions de novo and its factual findings

cently vacated much of that decision. See
SUFI I, 755 F.3d at 1323-24.
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for clear error. Ind. Mich. Power Co. v.
United States, 422 F.3d 1369, 1373 (Fed.
Cir.2005). Contract interpretation and in-
terpretation of a settlement agreement are
questions of law that we review de novo.
Augustine Med., Inc. v. Progressive Dy-
namics, Inc., 194 F.3d 1367, 1370 (Fed.Cir.
1999).

An initial question concerns the trial
court’s jurisdiction, given that SUFI by-
passed the Board and brought suit directly
in the trial court. This question depends
in part on whether this dispute is governed
by the Contract Disputes Act (CDA). The
parties agree that it is not. Accordingly,
this case falls within the trial court’s Tuck-
er Act jurisdiction. See Slattery v. United
States, 635 F.3d 1298, 1321 (Fed.Cir.2011)
(en banc) (“[T]he jurisdictional foundation
of the Tucker Act is not limited by the
appropriation status of the agency’s funds
or the source of funds by which any judg-
ment may be paid.”). We apply the com-
mon law to this dispute, and not the CDA.

I. Exhaustion

[3]1 The trial court excused SUFI from
exhausting the contractual remedy under
the disputes clause based on two theories.
SUFI CFC I, 102 Fed.Cl. at 661-62.
First, the contracting officer’s failure to
issue a final decision within a reasonable
time rendered the contractual remedy in-
adequate and unavailable. Id. Second, the
contracting officer materially breached the
disputes clause, which excused SUFT from
further performance under the clause. Id.
at 662.

According to the government, the trial
court incorrectly presumed that SUFI
lacked adequate recourse absent a final

3. Federal Acquisition Regulations are codified
in Title 48 of the Code of Federal Regulations.

4. The parties agree that the disputes clause
survived the government’s original material
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decision by the contracting officer. The
government contends SUFI could have ap-
pealed directly to the Board under Board
rules promulgated as part of the Federal
Acquisition Regulation (FAR) System.?
The government highlights that SUFI had
already used this recourse when it appeal-
ed to the Board without first receiving the
contracting officer’s decision on SUFI’s
original breach claims.

SUFT responds that precedent supports
the trial court’s conclusion. SUFT argues
that our predecessor court has held that a
contracting officer’s delay or refusal to
render a timely decision excuses a party
from exhausting its contractual remedy.
See, e.g., N.Y. Shipbuilding Corp. v. Unit-
ed States, 180 Ct.Cl. 446, 385 F.2d 427, 435
1967); Oliver-Finnie Co. wv. United
States, 150 Ct.Cl. 189, 279 F.2d 498, 503
(Ct.CL.1960); Se. 01l Fla., Inc. v. United
States, 127 Ct.CL 480, 115 F.Supp. 198, 201
(1953). SUFT also argues this Court’s
precedent is consistent with our predeces-
sor’s. See, e.g., New Valley Corp. v. Unit-
ed States, 119 F.3d 1576, 1581-82 (Fed.Cir.
1997) (finding contractor exhausted dis-
putes clause by attempting, unsuccessfully,
to obtain a timely decision from a contract-
ing officer).

[4,5] We affirm the trial court and
hold that the contracting officer’s delay
rendered the contractual remedy inade-
quate and unavailable A contractual
remedy is a government contractor’s ex-
clusive remedy unless there is “some clear
evidence that the appeal procedure is inad-
equate or unavailable.” United States v.
Joseph A. Holpuch Co., 328 U.S. 234, 240,
106 Ct.CL 852, 66 S.Ct. 1000, 90 L.Ed.
1192 (1946). If a contractor ignores a

breach. See Appellant’s Br. 9 (arguing that
SUFI was required to comply with disputes
clause); Cross-Appellant’s Br. 13 (arguing
that disputes clause applies to breaches).
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contractual remedy altogether, the con-
tractor’s failure to exhaust the remedy will
not be excused. United States v. Anthony
Grace & Soms, Inc., 384 U.S. 424, 427, 86
S.Ct. 1539, 16 L.Ed.2d 662 (1966); Joseph
A. Holpuch, 328 U.S. at 239, 66 S.Ct. 1000;
United States v. Blair, 321 U.S. 730, 735,
64 S.Ct. 820, 88 L.Ed. 1039 (1944). When
a contracting officer “so clearly reveals an
unwillingness to act,” however, a contrac-
tual remedy may become inadequate or
unavailable. Amnthony Grace & Sons, 384
U.S. at 430, 86 S.Ct. 1539.

In this case, the contracting officer’s
unwillingness to render a decision for
more than six months denied SUFT access
to the Board, rendering SUFI’s contractu-
al remedy inadequate and unavailable.
This was affirmed by Air Force counsel’s
advice that SUFI could consider the attor-
ney fees claim deemed denied. By its
terms, the disputes clause does not provide
a way in which SUFT can reach the Board
without first obtaining a decision from the
contracting officer. See J.A. 748. SUFI
may appeal to the Board only after receipt
of the contracting officer’s “decision in
writing.” Id. The contracting officer’s fail-
ure to issue a written decision prevented
SUFI from obtaining a Board decision,
hence, the contracting officer prevented
SUFT from accessing the courts. See N.Y.
Shipbuilding, 385 F.2d at 437 (“No proper
initial decision has been rendered adminis-
tratively, there is nothing from which to
appeal, and there is nothing for the appeal
board to consider.”).

[6] The fact that the government even-
tually informed SUFI that it could deem
its claim denied does not change our analy-
sis, even if we were to determine that the
government’s deemed denial constituted a
written decision by the contracting officer.
By the time the government sent SUFI
the deemed denial notice, the contractual
remedy had been rendered inadequate and

unavailable, giving SUFI the option to sue
in the trial court. The trial court did not
err in deciding that the contracting offi-
cer’s delay rendered the contractual reme-
dy inadequate and unavailable. Nor does
the Board’s discretionary authority under
48 C.F.R. Ch. 2 App. A to review an
appeal where the contracting officer fails
to issue a decision in “a reasonable time”
relieve the government of its independent
obligation to timely respond to SUFT’s
claim.

II. Attorney Fees

[71 SUFTs contract incorporates by
reference two of the FAR’s standard
changes clauses: a supplies changes clause
and a services changes clause. If the con-
tract is for supplies, the contracting officer
may make an equitable adjustment for
changes in “[dJrawings, designs, or specifi-
cations,” methods of “shipment or pack-
ing,” and “[pllace of delivery.” FAR
§ 52.243-1. If the contract is for services
and if “no supplies are to be furnished,” a
contracting officer may make an equitable
adjustment for changes in the “[d]escrip-
tion of services to be performed,” the
“[tlime of performance,” and the “[p]lace
of performance.” FAR § 52.243-1 Alter-
nate 1.

The trial court concluded that SUFT’s
attorney fees, incurred in negotiating its
breach claims with the contracting officer,
are recoverable under the contract’s
changes clause and are allowed by the
FAR as contract administration costs.
SUFI CFC II, 105 Fed.Cl. at 192-95 (cit-
ing Bill Strong Emnters., Inc. v. Shannon,
49 F.3d 1541, 1549-50 (Fed.Cir.1995)).
Recognizing that the FAR does not apply
to nonappropriated funds contracts, see
FAR §§ 1.104, 2.101, the trial court
grounded its conclusion in common law,
finding that SUFT’s attorney fees are re-
coverable as a foreseeable consequence of
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the government’s breach. SUFI CFC I,
105 Fed.Cl. at 195.

The government interprets the trial
court’s holding as awarding attorney fees
only under the changes clause. According
to the government, attorney fees are not
recoverable under the changes clause be-
cause neither the supplies changes clause
nor the services changes clause would per-
mit the contracting officer to make an
equitable adjustment to account for attor-
ney fees incurred as part of SUFI’s claim
preparation efforts. The government,
however, fails to address whether attorney
fees are recoverable under the common
law.

SUFT argues that attorney fees are re-
coverable under the services changes
clause because the government’s breach
triggered SUFT’s negotiations with the
contracting officer. SUFI contends those
negotiations qualify as a change in “ser-
vices to be performed” under the services
changes clause. Alternatively, SUFI ar-
gues that attorney fees were foreseeable
under the common law because the dis-
putes clause required SUFI to resolve
breach claims by negotiating with the con-
tracting officer.

[8] We affirm the trial court’s ruling
that SUFT is entitled to attorney fees un-
der common law. Under common law,
damages for breach of contract are award-
ed to place the wronged party in the posi-
tion it would have been in had the contract
been fully performed. Mass. Bay Transp.
Auth. v. United States, 129 F.3d 1226, 1232
(Fed.Cir.1997) (“MTBA”). The govern-
ment does not dispute that pre-litigation
attorney fees under a claim-preparation
provision like the one here can be compen-
sable under common law principles.

The government argues that the trial
court’s award should be vacated because
the trial court erred in mixing two distinct
theories of recovery, the changes clause
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and the FAR, and common law. We dis-
agree. Although the trial court addressed
the changes clause, it clarified that the
attorney fees award was based on common
law. See SUFI CFC III, 113 Fed.ClL at
145 (explaining that attorney fees were a
“direct and foreseeable result” of the gov-
ernment’s breach). The government failed
to attack the trial court’s award of attor-
ney fees on the basis of common law.
Thus, we affirm the trial court’s award of
attorney fees.

ITI. Interest

[9]1 The trial court also awarded inter-
est on attorney fees from the date SUFI’s
attorneys undertook the claim preparation
work. Id. at 148. Under the Partial Set-
tlement Agreement, the Air Force agreed
to pay SUFT interest on any amount re-
covered by a judgment “from the earlier of
(i) the date of receipt of the claim, or (ii)
the date damages are actually incurred,
until payment.” J.A. 1980. The trial
court determined that fees are incurred
“either when they are paid or when there
is an ‘express or implied agreement that
the fee award will be paid over to the legal
representative.” ” SUFI CFC I1I, 113 Fed.
CL at 148 (internal quotation mark omit-
ted) (quoting United Partition Sys., Inc. v.
United States, 95 Fed.Cl. 42, 53 (2010)
(quoting Phillips v. Gen. Servs. Admin.,
924 F.2d 1577, 1583 (Fed.Cir.1991) (per
curiam))).

The government argues that SUFT’s
contingency fee arrangement means that
attorney fees were not “actually incurred”
on the date the attorneys did the work
because there was no obligation to pay the
attorneys on that date. Thus, the govern-
ment contends that the earliest date of
interest accrual would be December 29,
2010, the date SUFI submitted its claim
for fees and expenses to the contracting
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officer. The government also argues that
the cases relied on by the trial court are
limited to attorney fees under the Equal
Access to Justice Act (EAJA). We cannot
rely, the government insists, on interpreta-
tion of statutory language that is unrelated
to the Partial Settlement Agreement.

SUFT counters that SUFI incurred an
obligation to pay attorney fees at the mo-
ment the attorneys worked on SUFT’s
matter. SUFI also relies, as the trial
court did, on cases interpreting the word
“incurred” in the EAJA and other fee
shifting statutes.

[10] We agree with the government
that SUFI did not “actually incur” attor-
ney fees on the date SUFI’s attorneys did
the work. Contract interpretation starts
with the language of the contract. Coast
Fed. Bank, FSB v. United States, 323 F.3d
1035, 1038 (Fed.Cir.2003). Terms must be
given their plain meaning if the language
of the contract is clear and unambiguous.
Id. The word “incur” means to suffer “a
liability or expense.” See Black’s Law
Dictionary 771 (7th ed.1999). Because the
contract was between SUFI and the Air
Force, SUFI, and not SUFI’s attorneys,
must have “actually incurred” attorney
fees on the date SUFT’s attorneys did the
work. SUFI admits that it received no
legal bills after the contingency fee ar-
rangement was put into place. SUFT’s
attorneys could not have demanded pay-
ment from SUFI on the dates the work
was done because the contingency, ie.,
recovery from the government, had not yet
occurred. Thus, SUFI suffered no liability
or cost when SUFT’s attorneys did the
work.

The case law relied on by the trial court
is not persuasive. Those cases involve
only whether attorney fees can be incurred
under the EAJA, not when they are in-
curred. See United Partition Sys., Inc. v.
United States, 95 Fed.Cl. 42, 53 (2010);

Phillips v. Gen. Servs. Admin., 924 F.2d
1577, 1583 (Fed.Cir.1991) (per curiam).

SUFI argues that the attorney fees
award is not based on fees actually in-
curred after the contingency. Rather, the
award is based on a lodestar calculation
involving hours worked, making the date
those hours were worked relevant. We
disagree. The lodestar analysis only de-
termines the amount of attorney fees
sought. Had SUFT lost its case, no attor-
ney fees would have been owed to the
attorneys, even though the attorneys per-
formed the work. In either case, it cannot
be said that SUFT bore the financial cost
of interest as it was never deprived of the
use of monies paid to the lawyers; there
were no such payments. See, e.g., LMI-
La Metally Industriale, S.p.A. v. United
States, 912 F.2d 455, 460-61 (Fed.Cir.1990)
(“The time value of money is not an arbi-
trary fiction, but must correspond to a
dollar figure reasonably calculated to ac-
count for such value during the gap period
between delivery and payment.”). We
therefore vacate the trial court’s award of
interest and remand with instructions that
the trial court calculate interest consistent
with this opinion.

IV. Standard Rates

[11] The trial court calculated attorney
fees based on SUFT’s attorneys’ standard
rates that were in place when SUFT’s at-
torneys did the claim preparation work.
SUFI CFC III, 113 Fed.Cl. at 145-47.
The trial court concluded that SUFT’s at-
torneys’ standard rates were reasonable on
the basis of (i) testimony as to rates typi-
cally charged by SUFTI’s attorneys during
the relevant time period, (i) an expert
report that compared SUFT’s attorneys’
rates to rates charged by a leading law
firm during the same time period, (iii) and
evidence of market conditions that existed
at the time. Id. at 147.
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The government argues that the trial
court should have based its fee award on
the rates SUFI actually paid its attorneys
before the contingency arrangement was
in place, and not the standard rates. The
government reasons that SUFI did not
produce at trial its other fee agreement
that was in place prior to the contingency
fee agreement. As a result, the govern-
ment argues that SUFI did not meet its
burden of proving that the standard rates
were reasonable. SUFT responds that the
evidence supports the trial court’s conclu-
sion because the government failed to chal-
lenge the standard rate evidence at trial or
on appeal.

[12] We find no clear error in the trial
court’s award of fees based on SUFT’s
attorneys’ standard rates. The trial court
calculated SUFT’s attorney fees award us-
ing the lodestar method, which involves
multiplying the number of hours by an
hourly rate. See, e.g., Perdue v. Kenny A.
ex rel. Winn, 559 U.S. 542, 546, 130 S.Ct.
1662, 176 L.Ed.2d 494 (2010). Both the
number of hours and the hourly rate must
be reasonable, and a party seeking a fee
award has the burden of proving reason-
ableness. Blum v. Stenson, 465 U.S. 886,
897, 104 S.Ct. 1541, 79 L.Ed.2d 891 (1984).
An hourly rate is reasonable if it is “in line
with those prevailing in the community for
similar services by lawyers of reasonably
comparable skill, experience and reputa-
tion.” Id. at 896 n. 11, 104 S.Ct. 1541. The
trial court heard evidence suggesting that
SUFT’s attorneys’ standard rates were
reasonable and in line with those prevail-
ing in the community.

The government cites no authority that
a party cannot prove the reasonableness of
its standard rates when there is evidence
the party paid a different rate at an earli-
er, unrelated time. In addition, the gov-
ernment introduced testimony suggesting
that the prior rates were similar to the
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standard rates used by the trial court to
calculate the attorney fees award. We
affirm the trial court’s attorney fees calcu-
lation.

V. SUFT’s Cross—Appeal

[13] The trial court denied SUFT’s re-
quest for overhead costs and lost profits it
incurred pursuing its claim for attorney
fees on the grounds that the FAR provides
that the government “will not pay exces-
sive  pass-through  charges,” FAR
§ 52.215-23(b), which are generally de-
fined as a contractor’s “indirect costs or
profit” resulting from work performed by
a subcontractor with “negligible value”
added by the contractor, id. § 52.215-
23(a). SUFI CFC II1, 113 Fed.Cl. at 148
49. The trial court determined that SUFI
added negligible value to the claim prepa-
ration work done by SUFI’s attorneys,
hence, SUFT’s overhead and profit consti-
tuted excessive pass-through charges.
SUFI CFC I11I, 113 Fed.Cl. at 149.

SUFI argues that the trial court erred
in applying the FAR because the FAR
does not apply. SUFI contends that un-
der applicable common law, overhead and
lost profit are recoverable. The govern-
ment responds that SUFT’s overhead costs
and lost profits are unreasonable damages
and thus unrecoverable under common law
for the same reason that excessive pass-
through charges are not allowed under the
FAR.

We agree with SUFI that the trial court
erred in applying the FAR. The FAR does
not apply to SUFI’s non-appropriated
funds contract. See FAR §§ 1.104, 2.101.

[14] Under applicable common law,
damages for breach of contract should
place the wronged party in as good a
position as it would have been had the
breaching party fully performed. MTBA,
129 F.3d at 1232-33. If a party shows
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that work was done solely because of a
breach, that party is entitled to prove the
cost of that work, including “both direct
and indirect costs.” Emnergy Nw. v. United
States, 641 F.3d 1300, 1309 (Fed.Cir.2011).

Contrary to the government’s conten-
tion, the common law and the FAR are not
synonymous in this instance. The common
law, unlike the FAR, does not require the
party seeking overhead and profit to prove
that it added more than negligible value to
the work. See Emnergy Nw., 641 F.3d at
1309. Nor would the parties have contem-
plated that FAR § 52.215-23 would limit
overhead and profit recovery. The parties
entered the contract in 1996. Legislation
prohibiting excessive pass-through charges
was not passed until 2007. John Warner
National Defense Authorization Act for
Fiscal Year 2007, Pub. L. No. 109-364,
§ 852(b) (codified at 10 U.S.C. § 2324
note). The final version of FAR § 53.215—
23 did not issue until December 2010. See
75 Fed. Reg. 77,745 (Dec. 13, 2010). Thus,
we vacate the trial court’s denial of over-
head and profit and remand with instruc-
tions that the trial court apply law consis-
tent with this opinion.

CONCLUSION

For these reasons, we affirm-in-part, va-
cate-in-part, and remand.

AFFIRMED IN PART, VACATED IN
PART, and REMANDED

Costs

No costs.
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Background: Domestic producer filed suit
seeking judicial review of decisions of In-
ternational Trade Commission (ITC) and
Customs and Border Protection (Customs),
denying producer monetary benefits under
Byrd Amendment, due to producer’s ineli-
gibility for affected domestic producer
(ADP) status, and bringing as-applied
claims challenging Byrd Amendment un-
der First Amendment right to freedom of
speech and Equal Protection Clause, as
well as asserting unjust enrichment claims
against intervening ADPs. Government
and defendant-intervenors moved to dis-
miss. The United States Court of Interna-
tional Trade, Timothy C. Stanceu, J., 898
F.Supp.2d 1370, granted motions. Produc-
er appealed.

Holdings: The Court of Appeals, Dyk,

Circuit Judge, held that:

(1) producer did not qualify for funds col-
lected as part of antidumping duty or-
der, and

(2) Byrd Amendment did not violate First
Amendment as applied to producer.



