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22.001 Definitions.

As used in this part-

Administrator or “Administrator, Wage and Hour Division;", as used in this part, means the —

Administrator, Wage and Hour Division, U.S. Department of Labor, Washington, DC 20210 or
an authorized representative.



Agency labor advisor means an individual responsible for advising contracting agency officials
on Federal contract labor matters.

€98 means the Department of Labor's approved electronic application (https:/www.sam.gov),
whereby a contracting officer submits pertinent information to the Department of Labor and
requests a Service Contract Labor Standards statute wage determination directly from the Wage
and Hour Division.

Normal workweek, as used in this subpart, means, generally, a workweek of 40 hours. Outside
the United States and its outlying areas, a workweek longer than 40 hours is considered normal
if —

Secretary means the Secretary of Labor, U.S. Department of Labor, unless specified otherwise.

Service contract means any Government contract, or subcontract thereunder, the principal
purpose of which is to furnish services in the United States through the use of service employees,
except as exempted by 41 U.S.C. chapter 67, Service Contract Labor Standards; see 22.1063-3
and221003-4)-1002-1(c) through (). See 22-3+003-5-and-29 CFR 4.130 for a-partialan
illustrative list of services covered by the Service Contract Labor Standards statute.

Service employee means any person engaged in the performance of a service contract other than
any person employed in a bona fide executive, administrative, or professional capacity, as those
terms are defined in 29 CFR part 541. The term "service employee" includes all such persons
regardless of any contractual relationship that may be alleged to exist between a contractor or
subcontractor and such persons.

Wage Determinations at SAM.gov means the Government internet website for both Construction
Wage Rate Requirements statute and Service Contract Labor Standards statute wage
determinations available at https://www.sam.gov.

(1) The workweek does not exceed the norm for the area, as determined by local custom,
tradition, or law; and

(2) The hours worked in excess of 40 in the workweek are not compensated at a premium rate of
pay.

Subpart 22.1 — Basic Labor Policies

22.101-1 Labor relations.
21041 Generak

ta)Agencies shallmust maintain sound relations with industry and labor to ensure+—

(a) Prompt receipt of information involving labor relations that may adversely affect the
Government acquisition process; and+2



(b) That the Government obtains needed supplies and services without delay. All matters
regarding labor relations shalhmust be handled in accordance with agency procedures.

22.101-2 Overtime.

Contractors must perform all contracts, so far as practicable, without using overtime, particularly
as a regular employment practice, except when lower overall costs to the Government will result
or when it is necessary to meet urgent program needs. Any approved overtime, extra-pay shifts,
and multishifts should be scheduled to achieve these objectives.

22.102 Presolicitation.

22.102-1 Overtime.
Solicitations normally must not specify delivery or performance schedules that may require
overtime at Government expense.

22.102-2 Contract clause.

(a) The head of the contracting activity may designate programs or requirements for which it is
necessary that contractors be required to notify the Government of actual or potential labor
disputes that are delaying or threaten to delay the timely contract performance. Insert the clause
52.222-1, Notice to the Government of Labor Disputes, in solicitations and contracts that involve
programs or requirements that have been so designated.

(b) The contracting officer must include the clause at 52.222-2, Payment for Overtime
Premiums, in solicitations and contracts when a cost-reimbursement contract is contemplated and
the contract amount is expected to exceed the simplified acquisition threshold; unless (a) a cost-
reimbursement contract for operation of vessels is contemplated, or (b) a cost-plus-incentive-fee
contract that will provide a swing from the target fee of at least plus or minus 3 percent and a
contractor's share of at least 10 percent is contemplated.

22.103 Evaluation and award.
(a) In negotiating contracts, contracting officers should, consistent with the Government's needs,

attempt to--
(1) ascertain the extent that offers are based on the payment of overtime and shift premiums and
(2) negotiate contract prices or estimated costs without these premiums or obtain the requirement

from other sources.

&)

&(b) When it becomes apparent during negotiations of applicable contracts (see 22.102-2(b))
that overtime will be required in contract performance, the contracting officer must secure from
the contractor a request for all overtime to be used during the life of the contract, to the extent
that the overtime can be estimated with reasonable certainty. The contractor's request must
contain the information required by paragraph (b) of the clause at 52.222-2, Payment for
Overtime Premiums.




22.104 Postaward.

22.104-1 General.

(a) Agencies shallmust remain impartial concerning any dispute between labor and contractor
management and not undertake the conciliation, mediation, or arbitration of a labor dispute. To
the extent practicable, agencies should ensure that the parties to the dispute use all available
methods for resolving the dispute, including the services of the National Labor Relations Board,
Federal Mediation and Conciliation Service, the National Mediation Board and other appropriate
Federal, State, local, or private agencies.

te(b) The head of the contracting activity may designate programs or requirements for which it is
necessary that contractors be required to notify the Government of actual or potential labor
disputes that are delaying or threaten to delay the timely contract performance{see22103-5(a))-.




Fhe-office-administeringthe-eontraetshall(c) The office administering the contract must report,
in accordance with agency procedures, any potential or actual labor disputes that may interfere
with performing any contracts under its cognizance. If a contract contains the clause at 52.222-1,
Notice to the Government of Labor Disputes, the contractor also must report any actual or
potential dispute that may delay contract performance.

3 Obtainappropriate Overtime approvals-frem—within-the-ageney.









The contracting officer shall-seeurefrom-the

() The-contractingofficershallmust review the contractor's request for overtime. Approval of

the use of overtime may be granted by an agency approving official after determining in writing
that overtime is necessary to-——

(1) Meet essential delivery or performance schedules;

(2) Make up for delays beyond the control and without the fault or negligence of the contractor;
or

(3) Eliminate foreseeable extended production bottlenecks that cannot be eliminated in any other
way.

(b) Approval by the designated official of use and total dollar amount of overtime is required
before inclusion of an amount in paragraph (a) of the clause at 52.222-2, Payment for Overtime
Premiums.

(c) Contracting officer approval of payment of overtime premiums is required for time-and-
materials and labor-hour contracts (see paragraph (a)(8) of the clause at 52.232-7, Payments
Under Time-and-Materials and Labor-Hour Contracts).

(d) No approvals are required for paying overtime premiums under other types of contracts.

(e) Approvals by the agency approving official (see 22303-4{apparagraph (a) of this section)
may be for an individual contract, project, program, plant, division, or company, as practical.

(f) During contract performance, contractor requests for overtime exceeding the amount
authorized by paragraph (a) of the clause at 52.222-2, Payment for Overtime Premiums,
shallmust be submitted as stated in paragraph (b) of the clause to the office administering the
contract. That office will review the request and if it approves, send the request to the contracting
officer. If the contracting officer determines that the requested overtime should be approved in
whole or in part, the contracting officer shallmust request the approval of the agency's designated
approving official and modify paragraph (a) of the clause to reflect any approval.




(g) Overtime premiums at Government expense should not be approved when the contractor is
already obligated, without the right to additional compensation, to meet the required delivery
date.

(h) When the use of overtime is authorized under a contract, the office administering the contract
and the auditor should periodically review the use of overtime to ensure that it is allowable in
accordance with the criteria in part 31. Only overtime premiums for work in those departments,
sections, etc., of the contractor's plant that have been individually evaluated and the necessity for
overtime confirmed shall be considered for approval.

(1) Approvals for using overtime shall ordinarily be prospective, but, if justified by emergency
circumstances, approvals may be retroactive.

Subpart 22.2 - Convict Labor.

22.201 Presolicitation.

22.201-1 General.
a)Executive Order 11755, December 29, 1973, as amended by Executive Order 12608,

September 9, 1987, and Executive Order 12943, December 13,1994 states:"Fhe-development-of

%h%p%edﬁeﬁe&ef—geeds—aﬂeksewreesﬂ%%e&a%der 1994 does not prohlblt the

contractor, in performing the contract, from employing-




OrderH755; as amendedstated in paragraph (b) of the clause at 52.222-3, Convict Labor.

22.202201-2 Contract clause.

Insert the clause at 52.222-3, Convict Labor, in solicitations and contracts above the micro-
purchase threshold, when the contract will be performed in the United States, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, or the U.S. Virgin Islands; unless——

(a) The contract will be subject to 41 U.S.C. chapter 65; (see subpart 22.6 and 22.602), which
contains a separate prohibition against the employment of convict labor;

(b) The supplies or services are to be purchased from Federal Prison Industries, Inc. (see subpart
8.6); or

(c) The acquisition involves the purchase, from any State prison, of finished supplies that may be
secured in the open market or from existing stocks, as distinguished from supplies requiring

special fabrication.

Subpart 22.3 - Contract Work Hours and Safety Standards Act



22.300-Seope-ofsubpart301 Presolicitation.

22.301-1 General.
(a) The statute at 40 U.S.C. chapter 37, Contract Work Hours and Safety Standards-(thestatute)
te-, requires that certain contracts that-mayrequirecontain a clause specifying that no laborer or
mvelvelaberersmechanic doing any part of the work contemplated by the contract shall be
required or permitted to work more than 40 hours in any workweek unless paid for all such
overtime hours at not less than 1 12 times the basic rate of pay.

(b) The Secretary under 40 U.S.C. 3706, upon the Secretary's initiative or at the request of any
Federal agency, may provide reasonable limitations and allow variations, tolerances, and
exemptions to and from any or all provisions of the statute (see 29 CFR 5.15).

(mechanies-c) The Secretary may make variations, tolerances, and exemptions from the
regulatory requirements of applicable parts of 29 CFR when the Secretary finds that such action
1s necessary and proper in the public interest or to prevent injustice and undue hardship (see 29

CFR 5.14).

(d) In this subpart, the term "laborers or mechanics" includes apprentices, trainees, helpers,
watchmen, guards, firefighters, fireguards, and workmen who perform services in connection
with dredging or rock excavation in rivers or harbors, but does not include any employee
employed as a seaman.

22.301-Statutory-requirement:
The-statute requires-that-certain-contracts-eontain-a-2 Contract clause-speeifyingthatne-laberer

‘ an '- '.‘-w

Insert the clause at 52.222-4, Contract Work Hours and Safety Standards—Overtime

Compensation, in solicitations and contracts when the contract may require or involve the
employment of laborers or mechanics. However, do not include the clause in solicitations and
contracts—

(a) Valued at or below $150,000:

(b) For commercial products and commercial services;

(c) For transportation or the transmission of intelligence;

(d) To be performed outside the United States, Puerto Rico, American Samoa, Guam, the U.S.

Virgin Islands, Johnston Island, Wake Island, and the outer Continental Shelf as defined in the
Outer Continental Shelf Lands Act (43 U.S.C. 1331) (29 CFR 5.15);

(e) For work to be done solely in accordance with 41 U.S.C. chapter 65 (see subpart 22.6 and

22.602);




(f) For supplies that include incidental services that do not require substantial employment of
laborers or mechanics; or

() Exempt under regulations of the Secretary of Labor (29 CFR 5.15).

22.302 Liquidated-damages-and-oevertimepayPostaward.

(a) When an overtime computation discloses underpayments, the responsible contractor or
subcontractor must pay the affected employee any unpaid wages and pay liquidated damages to
the Government.

(b) The contracting officer must assess liquidated damages at the rate specified at 29 CFR
5.5(b)(2) per affected employee for each calendar day on which the employer required or
permitted the employee to work in excess of the standard workweek of 40 hours without paying
overtime wages required by the statute. In accordance with the Federal Civil Penalties Inflation
Adjustment Act of 1990 (28 U.S.C. 2461 Note), the Department of Labor adjusts this civil
monetary penalty for inflation no later than January 15 each year.

(be) If the contractor or subcontractor fails or refuses to comply with overtime pay requirements
of the statute and the funds withheld by Federal agencies for labor standards violations do not
cover the unpaid wages due laborers and mechanics and the liquidated damages due the

Government, make payments in the following order—

(1) Pay laborers and mechanics the wages they are owed (or prorate available funds if they do
not cover the entire amount owed); and

(2) Pay liquidated damages.

(ed) If the head of an agency finds that the administratively determined liquidated damages due
under paragraph (a) of this section are incorrect, or that the contractor or subcontractor
inadvertently violated the statute despite the exercise of due care, the agency head may-——

(1) Reduce the amount of liquidated damages assessed for liquidated damages of $500 or less;

(2) Release the contractor or subcontractor from the liability for liquidated damages of $500 or
less; or

(3) Recommend that the Secretary effaberreduce or waive liquidated damages over $500.

{_)_The procedures and-reperts-required for construction contracts in subpart—22.4404-2 also
apply to investigations of alleged violations of the statute-on-otherthan-construction-contraets:



22305-Contractelause:
Insert-the-elause-at-52:222-4-Contract Work Hours and Safety Standards-Overtime

22.401 Definitions.
As used in this subpart -

Apprentice means a person——



(1) Employed and individually registered in a bona fide apprenticeship program registered with
the U.S. Department of Labor, Employment and Training Administration, Office of
Apprenticeship Training, Employer, and Labor Services (OATELS), or with a State
Apprenticeship Agency recognized by OATELS; or

(2) Who is in the first 90 days of probationary employment as an apprentice in an apprenticeship
program, and is not individually registered in the program, but who has been certified by the
OATELS or a State Apprenticeship Agency (where appropriate) to be eligible for probationary
employment as an apprentice.

Construction, alteration, or repair means all types of work done by laborers and mechanics
employed by the construction contractor or construction subcontractor on a particular building or
work at the site thereof, including without limitations——

(1) Altering, remodeling, installation (if appropriate) on the site of the work of items fabricated
off-site;

(2) Painting and decorating;

(3) Manufacturing or furnishing of materials, articles, supplies, or equipment on the site of the
building or work;

(4) Transportation of materials and supplies between the site of the work within the meaning of
paragraphs (1)(i) and (ii) of the "site of the work" definition-ef+thisseetion, and a facility which
is dedicated to the construction of the building or work and is deemed part of the site of the work
within the meaning of paragraph (2) of the "site of the work" definition-efthis-seetion; and

(5) Transportation of portions of the building or work between a secondary site where a
significant portion of the building or work is constructed, which is part of the "site of the work"
definition in paragraph (1)(ii}-efthisseetion;). and the physical place or places where the
building or work will remain (paragraph (1)(i) in the "site of the work" definition-efthisseetion).

Laborers or mechanics— —
(1) Means—
(1) Workers, utilized by a contractor or subcontractor at any tier, whose duties are manual or

physical in nature (including those workers who use tools or who are performing the work of a
trade), as distinguished from mental or managerial;



(i1) Apprentices, trainees, helpers, and, in the case of contracts subject to the Contract Work
Hours and Safety Standards statute, watchmen-and-guards:, guards, firefighters, fireguards, and
workmen who perform services in connection with dredging or rock excavation in rivers or
harbors (but does not include any employee employed as a seaman);

(ii1) Working foremen who devote more than 20 percent of their time during a workweek
performing duties of a laborer or mechanic, and who do not meet the criteria of 29 CFR part 541,
for the time so spent; and

(iv) Every person performing the duties of a laborer or mechanic, regardless of any contractual
relationship alleged to exist between the contractor and those individuals; and

(2) Does not include workers whose duties are primarily executive, supervisory (except as
provided in paragraph (1)(iii) of this definition), administrative, or clerical, rather than manual.

Persons employed in a bona fide executive, administrative, or professional capacity as defined in
29 CFR part 541 are not deemed to be laborers or mechanics.

Public building or public work means building or work, the construction, prosecution,
completion, or repair of which, as defined in this section, is carried on directly by authority of, or
with funds of, a Federal agency to serve the interest of the general public regardless of whether
title thereof is in a Federal agency.

Site of the work— —

(1) Means—

(1) The primary site of the work. The physical place or places where the construction called for in
the contract will remain when work on it is completed; and

(i1) The secondary site of the work, if any. Any other site where a significant portion of the
building or work is constructed, provided that such site is——

(A) Located in the United States; and

(B) Established specifically for the performance of the contract or project;

(2) Except as provided in paragraph (3) of this definition, includes fabrication plants, mobile
factories, batch plants, borrow pits, job headquarters, tool yards, etc., provided——

(i) They are dedicated exclusively, or nearly so, to performance of the contract or project; and



(i1) They are adjacent or virtually adjacent to the "primary site of the work" as defined in
paragraphs (1)(i) of "the secondary site of the work" as defined in paragraph (1)(ii) of this
definition;

(3) Does not include permanent home offices, branch plant establishments, fabrication plants, or
tool yards of a contractor or subcontractor whose locations and continuance in operation are
determined wholly without regard to a particular Federal contract or project. In addition,
fabrication plants, batch plants, borrow pits, job headquarters, yards, etc., of a commercial or
material supplier which are established by a supplier of materials for the project before opening
of bids and not on the project site, are not included in the "site of the work." Such permanent,
previously established facilities are not a part of the "site of the work", even if the operations for
a period of time may be dedicated exclusively, or nearly so, to the performance of a contract.

Trainee means a person registered and receiving on-thejebthe-job training in a construction
occupation under a program which has been approved in advance by the U.S. Department of
Labor, Employment and Training Administration, Office of Apprenticeship Training, Employer,
and Labor Services (OATELS), as meeting its standards for on-the-job training programs and
which has been so certified by that Administration.

Wages means the basic hourly rate of pay; any contribution irrevocably made by a contractor or
subcontractor to a trustee or to a third person pursuant to a bona fide fringe benefit fund, plan, or
program; and the rate of costs to the contractor or subcontractor which may be reasonably
anticipated in providing benafidebona fide fringe benefits to laborers and mechanics pursuant to
an enforceable commitment to carry out a financially responsible plan or program, which was
communicated in writing to the laborers and mechanics affected. The fringe benefits enumerated
in the Construction Wage Rate Requirements statute include medical or hospital care, pensions
on retirement or death, compensation for injuries or illness resulting from occupational activity,
or insurance to provide any of the foregoing; unemployment benefits; life insurance, disability
insurance, sickness insurance, or accident insurance; vacation or holiday pay; defraying costs of
apprenticeship or other similar programs; or other bona fide fringe benefits. Fringe benefits do
not include benefits required by other Federal, State, or local law.

22.402 Presolicitation.

22.402-1 Applicability.
(a) Contracts in excess of $2,000 for construction work.

(1) The requirements of this subpart apply—

(1) Only if the construction work is, or reasonably can be foreseen to be, performed at a particular
site so that wage rates can be determined for the locality, and only to construction work that is
performed by laborers and mechanics at the site of the work;



(i1) To dismantling, demolition, or removal of improvements if a part of the construction
contract, or if construction at that site is anticipated by another contract as provided in subpart
37.3;

(ii1) To the manufacture or fabrication of construction materials and components conducted in
connection with the construction and on the site of the work by the contractor or a subcontractor
under a contract otherwise subject to this subpart; and

(#viil) To painting of public buildings or public works, whether performed in connection with the
original construction or as alteration or repair of an existing structure.

(2) The requirements of this subpart do not apply to-——

(1) The manufacturing of components or materials off the site of the work or their subsequent
delivery to the site by the commercial supplier or materialman;

(i1) Contracts requiring construction work that is so closely related to research, experiment, and
development that it cannot be performed separately, or that is itself the subject of research,
experiment, or development (see paragraph (b) of this section for applicability of this subpart to
research and development contracts or portions thereof involving construction, alteration, or
repair of a public building or public work);

(ii1) Employees of railroads operating under collective bargaining agreements that are subject to
the Railway Labor Act; or

(iv) Employees who work at contractors' or subcontractors' permanent home offices, fabrication
shops, or tool yards not located at the site of the work. However, if the employees go to the site
of the work and perform construction activities there, the requirements of this subpart are
applicable for the actual time so spent, not including travel unless the employees transport
materials or supplies to or from the site of the work.

(b) Nonconstruction contracts_in excess of $2.000 involving some construction work.

(1) The requirements of this subpart apply to construction work to be performed as part of
nonconstruction contracts (supply, service, research and development, etc.) if——

(1) The construction work is to be performed on a public building or public work;

(i1) The contract contains specific requirements for a substantial amount of construction work
exceeding the monetary threshold for application of the Construction Wage Rate Requirements
statute (the word “substantial“ relates to the type and quantity of construction work to be
performed and not merely to the total value of construction work as compared to the total value
of the contract); and

(ii1) The construction work is physically or functionally separate from, and is capable of being
performed on a segregated basis from, the other work required by the contract.



(2) The requirements of this subpart do not apply if-——

(1) The construction work is incidental to the furnishing of supplies, equipment, or services (for
example, the requirements do not apply to simple installation or alteration at a public building or
public work that is incidental to furnishing supplies or equipment under a supply contract;
however, if a substantial and segregable amount of construction, alteration, or repair is required,
such as for installation of heavy generators or large refrigerator systems or for plant modification
or rearrangement, the requirements of this subpart apply); or

(i1) The construction work is so merged with ren—eenstraetionnonconstruction work or so
fragmented in terms of the locations or time spans in which it is to be performed, that it is not
capable of being segregated as a separate contractual requirement.

22.402-2 Copeland Act.

(a) The Copeland (Anti-Kickback) Act (18 U.S.C. 874 and 40 U.S.C. 3145) makes it unlawful to
induce, by force, intimidation, threat of procuring dismissal from employment, or otherwise, any
person employed in the construction or repair of public buildings or public works, financed in
whole or in part by the United States, to give up any part of the compensation to which that
person is entitled under a contract of employment.

(b) The Copeland Act also requires each contractor and subcontractor to furnish weekly a
statement of compliance with respect to the wages paid each employee during the preceding
week.

22.403-14402-3 Construction Wage Rate Requirements statute.

(a) 40 U.S.C. chapter 31, subchapter IV, Wage Rate Requirements (Construction), formerly
known as the Davis-Bacon Act, provides that contracts in excess of $2,000 to which the United
States or the District of Columbia is a party for construction, alteration, or repair (including
painting and decorating) of public buildings or public works within the United States, shalhmust
contain a clause (see 52.222-6) that no laborer or mechanic employed directly upon the site of
the work shall receive less than the prevailing wage rates as determined by the Secretary of
Labor.










ta) The contracting officer must incorporate only the appropriate wage determinations in
solicitations and contracts and must designate the work to which each determination or part
thereof applies.

(1) If a general wage determination is not available on Wage Determinations at SAM.gov, a
contracting agency must submit requests for project wage determinations on SF 308 to the
Department of Labor (See 29 CFR 1.5 for additional information).

(1) A project wage determination will expire in 180 calendar days from the date of the
determination.

(i1) If the award is not made by then, the contracting officer must ask for an extension of the
determination.

(2) The contracting officer must not include project wage determinations in contracts or options

other than those for Wthh they are issued. %efre*efefmgﬂaﬂ—epﬁeiﬁe—eﬁeﬂd—the—tema—ef—a







6&) Ifa sollc1tat10n 1S 1ssued before the wage determmatlon for the primary site of the work 1S
obtained, a notice shalhmust be included in the solicitation that the schedule of minimum wage
rates to be paid under the contract will be issued as an amendment to the solicitation.

(d) If there is any

doubt as to the wa«gedeteﬂm&aﬂoa—for—ﬂ%pﬂma&sﬁeproper apphcatlon of the-work has been
furnished-to-all-bidders:

((%—I-ﬂ—ﬁegeth%ed—&eqmﬁﬂeﬂswage rate schedules to the tvpes or tvpes of construetlon mvolved
the contractmg ofﬁcer May-op g 3 : :

best—&nd—ﬁﬂal—eﬁfersmust seek help from the Admlmstrator Wage and Hour D]VlSlOTl

(e) The Secretary of Labor has established an Administrative Review Board which decides
appeals of final decisions made by the Department of Labor concerning Construction Wage Rate
Requirements statute wage determinations. A contracting agency or other interested party may
file a petition for review under the procedures in 29 CFR Part 7 if reconsideration by the
Administrator has been sought pursuant to 29 CFR 1.8 and denied.

22.402-4 Solicitation provision and contract clauses implementing labor standards for contracts
involving construction.

(a) Insert the following clauses in solicitations and contracts in excess of $2,000 for construction
within the United States:




(1) 52.222-6, Construction Wage Rate Requirements.

(2) 52.222-7, Withholding of Funds.

(3) 52.222-8, Payrolls and Basic Records.

(4) 52.222-9, Apprentices and Trainees.

(5) 52.222-10, Compliance with Copeland Act Requirements.
(6) 52.222-11, Subcontracts (Labor Standards).

(7) 52.222-12, Contract Termination—Debarment.

(8) 52.222-13, Compliance with Construction Wage Rate Requirements and Related
Regulations.

(9) 52.222-14, Disputes Concerning Labor Standards.
(10) 52.222-15, Certification of Eligibility.

(b) Insert the clause 52.222-16, Approval of Wage Rates, in solicitations and contracts in excess
of $2,000 for cost-reimbursement construction to be performed within the United States, except
for contracts with a State or political subdivision thereof.

(c) A contract that is not primarily for construction may contain a requirement for some
construction work to be performed in the United States. [f under 22.402-1(b) the requirements of

this subpart apply to the construction work, insert in such solicitations and contracts the
applicable construction labor standards clauses required in this section and identify the item or
items of construction work to which the clauses apply.

(d) Insert the clause at 52.222-30. Construction Wage Rate Requirements—Price Adjustment
(None or Separately Specified Pricing Method), in solicitations and contracts if the contract is
expected to be—

1) A fixed-price contract subject to the Construction Wage Rate Requirements statute that will

contain option provisions by which22-404-5-Expiration-ef projeet-wage-determinations:
6&9 the contractlng ofﬁcer shaH—m&k&evew—eﬁeH%&ameﬁa%eeﬂ%meFaw&fd—m—m&de—befefe

aepﬂ%befef%aw&rd—contract, and the contractlng ofﬁcer shal—l—request—a—n%detefmmaﬂeﬂ—e&ﬂ-y



determination-determines the most appropriate contract price adjustment method is the method at

22.404-1(h)(6)(i) or (ii); or

(2) A cost-reimbursable type contract subject to the Construction Wage Rate Requirements

statute that will contain option provisions by which the contracting officer may extend the term
of the contract.

(e) Insert the clause at 52.222-31, Construction Wage Rate Requirements—Price Adjustment
(Percentage Method), in solicitations and contracts if the contract is expected to be a fixed-price
contract subject to the Construction Wage Rate Requirements statute that will contain option
provisions by which the contracting officer may extend the term of the contract, and the
contracting officer determines the most appropriate contract price adjustment method is the
method at 22.404-1(h)(6)(iii).

() Insert the clause at 52.222-32, Construction Wage Rate Requirements—Price Adjustment
(Actual Method), in solicitations and contracts if the contract is expected to be a fixed-price
contract subject to the Construction Wage Rate Requirements statute that will contain option
provisions by which the contracting officer may extend the term of the contract, and the
contracting officer determines the most appropriate method to establish contract price is the
method at 22.404-1(h)(6)(iv).

(2) Insert the provision at 52.222-5, Construction Wage Rate Requirements—Secondary Site of
the Work, in solicitations in excess of $2.000 for construction within the United States.

22.402-5 Executive Orders 13658 and 14026.
Executive Order (E.O.) 13658 established minimum wages for certain workers at $10.10 per

hour. The E.O. 13658 rate has increased each year since 2015, rising to $11.25 on January 1
2022. As of January 30, 2022, E.O. 13658 is superseded by E.O. 14026 to the extent that it is
inconsistent with E.O. 14026; the minimum wage rate for certain workers is increased to $15.00
per hour. The wage rate is subject to annual increases by an amount determined by the Secretary
of Labor. See subpart




performance resulting from any changed wage rates.
22.19. The clause at 52.222-55, Minimum Wages for Contractor Workers under Executive Order
14026, requires the E.O. 14026 minimum wage rate to be paid if it is higher than other minimum

wage rates, such as the subpart 22.4 statutory wage determination amount.

22.403 Evaluation and award.




¢1) The Department of Labor may modify a wage determination to make it current by specifying
only the items being changed or by reissuing the entire determination with changes incorporated.
(2) All project wage determination modifications expire on the same day as the original
determination. The need to include a modification of a project wage determination for the
primary site of the work in a solicitation is determined by the time of receipt of the modification
by the contracting agency. Therefore, the contracting agency must annotate the modification of
the project wage determination with the date and time immediately upon receipt.

(3) The need for inclusion of the modification of a general wage determination for the primary
site of the work in a solicitation is determined by the date the modified wage determination is
published on the Wage Determinations at SAM.gov, or by the date the agency receives actual
written notice of the modification from the Department of Labor, whichever occurs first. (Note
the distinction between receipt by the agency ( mod1ﬁcat1on is effective) and recemt by the
contractmg ofﬁcer Wthh may occur later.) : : §

the course of the sohcltauon the contracting ofﬁcer shallmust monitor the Wage Determinations
at SAM.gov website to determine whether the applicable wage determination has been revised.
Revisions published on the Wage Determinations at SAM.gov website or otherwise
communicated to the contracting officer within the timeframes prescribed at 22.404-6403(b) and
(c) are applicable and must be included in the resulting contract. Monitoring can be

accomplished by use of the Wage Determinations at SAM.gov website's "Alert Service".
(b) The following applies when contracting by sealed bidding:
(1) A written actlon modlfy_mg a wage determlnatlon

NMopn g ocan bha ognniaais sahad

(1) It is received by the contracting agency, or is published on the Wage Determinations at

SAM.gov, 10 or more calendar days before the date of bid opening; or

(i1) It is received by the contracting agency, or is published on the Wage Determinations at
SAM.gov, less than 10 calendar days before the date of bid opening, unless the contracting
officer finds that there is not reasonable time available before bid opening to notify the
prospective bidders. (If the contracting officer finds that there is not reasonable time to notify
bidders, a written report of the finding shalmust be placed in the contract file and shalimust be
made available to the Department of Labor upon request.)



(2) All written actions modifying wage determinations received by the contracting agency after
bid opening, or modifications to general wage determinations published on the Wage
Determinations at SAM.gov after bid opening, shall not be effective and shall not be included in
the solicitation (but see paragraph (b)(6) of this subseetionsection).

(3) If an effective modification of the wage determination for the primary site of the work is
received by the contracting officer before bid opening, the contracting officer shallmust postpone
the bid opening, if necessary, to allow a reasonable time to amend the solicitation to incorporate
the modification and permit bidders to amend their bids. If the modification does not change the
wage rates and would not warrant amended bids, the contracting officer shalhmust amend the
solicitation to include the number and date of the modification.

(4) If an effective modification of the wage determination for the primary site of the work is
received by the contracting officer after bid opening, but before award, the contracting officer

st be sene s b e 0 L

(1) er-award the contract, incorporate the new determination to be effective on the date of
contract award, and equitably adjust the contract price for any increased or decreased cost of
performance resulting from any changed wage rates:

(i1):) award the contract and modify it to include the number and date of the new determination,
if the new determination for the primary site of the work does not change any wage rates; or

(ii1) cancel the solicitation, but only in accordance with 14.404-1.

(5) If an effective modification is received by the contracting officer after award, the contracting
officer shahmust modify the contract to incorporate the wage modification retroactive to the date
of award and equitably adjust the contract price for any increased or decreased cost of
performance resulting from any changed wage rates. If the modification does not change any
wage rates and would not warrant contract price adjustment, the contracting officer shalmust
modify the contract to include the number and date of the modification.

(6) If an award is not made within 90 days after bid opening, any modification to a general wage

determination which is published on the Wage Determinations at SAM.gov before award, shall
be effective for any resultant contract unless an extension of the 90-day period is obtained from

the Administrator, Wage and Hour Division. An agency head may request such an extension
from the Administrator.

ator ust
include a brief statement of factual support, that the extension is necessary and proper in the
public interest to prevent injustice, undue hardship, or to avoid serious impairment in the conduct
of Government business. The contracting officer shalhmust follow the procedures in 22-404-

Sparagraph (b)(2)-



(c) The following applies when contracting by negotiation:

(1) All written actions modifying wage determinations received by the contracting agency before
contract award, or modifications to general wage determinations published on the Wage
Determinations at SAM.gov before award, shall be effective.

(2) If an effective wage modification is received by the contracting officer before award, the
contracting officer must—

(1) If the new determination for the primary site of the work changes any wage rates, amend the
solicitation to incorporate the new determination and furnish the wage rate information to all
prospective offerors that were sent a solicitation if the closing date for receipt of proposals has
not yet occurred, or to all offerors that have not been eliminated from the competition if the
closing date has passed. All offerors to whom wage rate information has been furnished must be
given reasonable opportunity to amend their proposals; or

i1) If the new determination for the primary site of the work does not change any wage rates
amend the solicitation to include the number and date of the new determination and award the
contract.

(3) If an effective wage modification is received by the contracting officer after award, the
contracting officer shallmust follow the procedures in paragraph (b)(5) of this section.

(d) If a solicitation is amended after issuance to add the wage determination for the primary site
of the work (see 22.402-3(¢))—

(1) In sealed bidding, bids may not be opened until a reasonable time after the wage
determination for the primary site of the work has been furnished to all bidders.

(2) In negotiated acquisitions, the contracting officer may open proposals and conduct
negotiations before obtaining the wage determination for the primary site of the work. However,
the contracting officer must incorporate the wage determination for the primary site of the work
into the solicitation before submission of best and final offers.

(e) The following written notifications by the Department of Labor must be effective
immediately if received by the contracting officer prior to award:




(1) A wage determination found to contain clerical errors:

(2) A solicitation includes the wrong wage determination or the wrong rate schedule; or
(3) A wage determination is withdrawn by the Administrative Review Board.

(f) For appealing a denial of reconsideration of a wage determination see 22.402-3(e).

22.404 Postaward.

22.404-1 Administration.

(a)(1) The contracting officer must furnish to the contractor, Department of Labor Form WH-
1321, Notice to Employees Working on Federal and Federally Financed Construction Projects,
for posting with the wage rates. The name, address, and telephone number of the Government
officer responsible for the administration of the contract must be indicated in the poster to inform
workers to whom they may submit complaints or raise questions concerning labor standards.

(2) In accordance with the requirements of the clause at 52.222-11, Subcontracts (Labor
Standards), the contractor and subcontractors at any tier are required to submit a fully executed
SF 1413, Statement and Acknowledgment, upon award of each subcontract.

(b) Before construction begins, the contracting officer must inform the contractor of the labor
standards clauses and wage determination requirements of the contract and of the contractor's
and any subcontractor's responsibilities under the contract. Unless it is clear that the contractor is
fully aware of the requirements, the contracting officer must issue an explanatory letter and/or
arrange a conference with the contractor promptly after award of the contract.

(c)(1) If contract award is made without the required wage determination (i.e., incorporating no
determination, containing a clearly inapplicable general wage determination, or containing a
project determination which is inapplicable because of an inaccurate description of the project or
its location), the contracting officer must—

(1) Modify the contract to incorporate the required wage determination (retroactive to the date of

award), and equitably adjust the contract price if appropriate; or

(i1) Terminate the contract.

(2) If a required wage determination (valid determination in effect on the date of award) is not

available, the contracting officer must expeditiously request a wage determination from the

Department of Labor, including a statement explaining the circumstances and giving the date of
the contract award.




(d) If any laborer or mechanic is to be employed in a classification that is not listed in the wage
determination applicable to the contract, the contracting officer, pursuant to the clause at 52.222-

6, Construction Wage Rate Requirements, must require that the contractor submit to the
contracting officer, Standard Form (SF) 1444, Request for Authorization of Additional
Classification and Rate, which, along with other pertinent data, contains the proposed additional
classification and minimum wage rate including any fringe benefits payments.

(1) Upon receipt of SF 1444 from the contractor, the contracting officer must review the request
to determine whether it meets the following criteria:

(1) The classification is appropriate and the work to be performed by the classification is not
performed by any classification contained in the applicable wage determination.

(i1) The classification is utilized in the area by the construction industry.

(iii) The proposed wage rate, including any fringe benefits, bears a reasonable relationship to the
wage rates in the wage determination in the contract.

(2) If the criteria in paragraph (d)(1) of this section are met and the contractor and the laborers or
mechanics to be employed in the additional classification (if known) or their representatives
agree to the proposed additional classification, and the contracting officer approves, the
contracting officer must submit a report (including a copy of SF 1444) of that action to the

Administrator, Wage and Hour Division, for approval, modification, or disapproval of the
additional classification and wage rate (including any amount designated for fringe benefits); or

(3) If the contractor, the laborers or mechanics to be employed in the classification or their
representatives, and the contracting officer do not agree on the proposed additional classification,
or if the criteria are not met, the contracting officer must submit a report (including a copy of SF
1444) giving the views of all interested parties and the contracting officer's recommendation to
the Administrator, Wage and Hour Division, for determination of appropriate classification and

wage rate.

(4)(1) Within 30 days of receipt of the information, the Administrator, Wage and Hour Division,
will complete action and so advise the contracting officer, or will notify the contracting officer
that additional time is necessary.

(i1) Upon receipt of the Department of Labor's action, the contracting officer must forward a
copy of the action to the contractor, directing that the classification and wage rate be posted in
accordance with paragraph (a) of the clause at 52.222-6 and that workers in the affected
classification receive no less than the minimum rate indicated from the first day on which work
under the contract was performed in the classification.

(e) In each option to extend the term of the contract, if any laborer or mechanic is to be employed
during the option in a classification that is not listed (or no longer listed) on the wage




determination incorporated in that option, the contracting officer must require that the contractor
submit a request for conformance using the procedures noted in paragraph (d) of this section.

(H)(1) The contracting officer must examine the payrolls and payroll statements submitted in
accordance with the clause at 52.222-8. to ensure compliance with the contract requirements.
The contracting agency must retain payrolls and statements of compliance for 3 years after
completion of the contract and make them available when requested by the Department of Labor
at any time during that period. Submitted payrolls must not be returned to a contractor or
subcontractor for any reasons, but copies thereof may be furnished to the contractor or

subcontractor who submitted them, or to a higher tier contractor or subcontractor. Particular
attention should be given to-

(i) The correctness of classifications and rates;

(ii) Fringe benefits payments;

(iii) Hours worked;

(iv) Deductions; and

(v) Disproportionate employment ratios of laborers, apprentices, or trainees, to journeyman.

(2) Contractor payroll records in the Government's possession must be carefully protected from
any public disclosure which is not required by law, since payroll records may contain
information in which the contractor's employees have a privacy interest, as well as information in
which the contractor may have a proprietary interest that the Government may be obliged to
protect. Questions concerning release of this information may involve the Freedom of
Information Act (FOIA).

(3)(1) The contracting officer must review the contractor's employment and payment records of
apprentices and trainees made available pursuant to the clause at 52.222-8, Payrolls and Basic
Records, to ensure that the contractor has complied with the clause at 52.222-9. Apprentices and
Trainees.

(11) If a contractor has classified employees as apprentices or trainees without complying with the
requirements of the clause at 52.222-9, the contracting officer must reject the classification and
require the contractor to pay the affected employees at the rates applicable to the classification of
the work actually performed.

(2) For purposes of the clause at 52.222-6, if the interested parties (i.e. contractor, contracting
officer, and employees or their representative) cannot agree on the "cash equivalent," the
contracting officer must submit the question for final determination to the Department of Labor
as prescribed by agency procedures-#22-404-6(b)}5).. The information submitted must
include—




(1) A comparison of the payments, contributions, or costs in the wage determination with those
made or proposed as equivalents by the contractor; and

(€d2) The comments and recommendations of the contracting officer

(h) The following applies when modifying a contract to exercise an option to extend the term of
a contract:

(1) Each time the contracting officer exercises an option to extend the term of a contract for
construction, or a contract that includes substantial and segregable construction work, the
contracting officer must modify the contract to incorporate the most current wage determination.

((+2) A modified wage determination is effective if-——

(1) The contracting agency receives a written action from the Department of Labor prior to
exercise of the option, or within 45 days after submission of a wage determination request ¢

22.404-3(ep-whichever is later; or

(i1) The Department of Labor publishes the modification to a general wage determination on the
Wage Determinations at SAM.gov before exercise of the option.

(23) If the contracting officer receives an effective modified wage determination either before or
after execution of the contract modification to exercise the option, the contracting officer must
modify the contract to incorporate the modified wage determination, and any changed wage
rates, effective as of the date that the option to extend was effective.

+(4) The contracting officer must select the most current wage determination(s) from the same
schedule(s) as the wage determination(s) incorporated into the contract.







¢b) If a contract with an option to extend the term of the contract has indefinite-delivery or
indefinite-quantity construction requirements, the contracting officer must incorporate the wage
determination incorporated into the contract at the exercise of the option into task orders issued
during that option period. The wage determination will be effective for the complete period of
performance of those task orders without further revision.

(e6) The contracting officer must include in fixed-price contracts a clause that specifies one of
the following methods, suitable to the interest of the Government, to provide an allowance for
any increases or decreases in labor costs that result from the inclusion of the current wage
determination at the exercise of an option to extend the term of the contract:

(+1) The contracting officer may provide the offerors the opportunity to bid or propose separate
prices for each option period. The contracting officer must not further adjust the contract price as
a result of the incorporation of a new or revised wage determination at the exercise of each
option to extend the term of the contract. Generally, this method is used in construction-only
contracts (with options to extend the term) that are not expected to exceed a total of 3 years.

(2i1) The contracting officer may include in the contract a separately specified pricing method
that permits an adjustment to the contract price or contract labor unit price at the exercise of each
option to extend the term of the contract. At the time of option exercise, the contracting officer
must incorporate a new wage determination into the contract, and must apply the specific pricing
method to calculate the contract price adjustment. An example of a contract pricing method that
the contracting officer might separately specify is incorporation in the solicitation and resulting
contract of the pricing data from an annually published unit pricing book (e.g., the U.S. Army
Computer-Aided Cost Estimating System or similar commercial product), which is multiplied in
the contract by a factor proposed by the contractor (e.g., .95 or 1.1). At option exercise, the



contracting officer incorporates the pricing data from the latest annual edition of the unit pricing
book, multiplied by the factor agreed to in the basic contract. The contracting officer must not
further adjust the contract price as a result of the incorporation of the new or revised wage
determination.

(3iii) The contracting officer may provide for a contract price adjustment based solely on a
percentage rate determined by the contracting officer using a published economic indicator
incorporated into the solicitation and resulting contract. At the exercise of each option to extend
the term of the contract, the contracting officer will apply the percentage rate, based on the
economic indicator, to the portion of the contract price or contract unit price designated in the
contract clause as labor costs subject to the provisions of the Construction Wage Rate
Requirements statute. The contracting officer must insert 50 percent as the estimated portion of
the contract price that is labor unless the contracting officer determines, prior to issuance of the
solicitation, that a different percentage is more appropriate for a particular contract or
requirement. This percentage adjustment to the designated labor costs must be the only
adjustment made to cover increases in wages and/or benefits resulting from the incorporation of
a new or revised wage determination at the exercise of the option.

(41v) The contracting officer may provide a computation method to adjust the contract price to
reflect the contractor's actual increase or decrease in wages and fringe benefits (combined) to the
extent that the increase is made to comply with, or the decrease is voluntarily made by the
contractor as a result of incorporation of, a new or revised wage determination at the exercise of
the option to extend the term of the contract. Generally, this method is appropriate for use only if
contract requirements are predominately services subject to the Service Contract Labor
Standards statute and the construction requirements are substantial and segregable. The methods
used to adjust the contract price for the service requirements and the construction requirements
would be similar.

(1) For appealing a denial of reconsideration of a wage determination see 22.402-3(e).

20 404-22405HReservedt
22 406 Admini . Lenf .

2240612 Enforcement.

(a) Policy.

fa)-General: Contracting agencies are responsible for ensuring the full and impartial enforcement
of labor standards in the administration of construction contracts. Contracting agencies shalmust
maintain an effective program that shalmust include-——

(1) Ensuring that contractors and subcontractors are informed, before commencement of work, of
their obligations under the labor standards clauses of the contract;

(2) Adequate payroll reviews, on-site inspections, and employee interviews to determine
compliance by the contractor and subcontractors, and prompt initiation of corrective action when

required;

(3) Prompt investigation and disposition of complaints; and



(4) Prompt submission of all reports required by this-subpart:

i i ains, the contracting ofticer
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éaa—GenePaJ—'Ph%eeﬂ&aetmg—eﬁeer—s-haH make checks and investigations on all contracts
covered by this subpart as may be necessary to ensure compliance with the labor standards
reguirementsrequirement of the contract.

(bl) Regular compliance checks. Regular compliance checking includes the following activities:



(+1) Employee interviews to determine correctness of classifications, rates of pay, fringe benefits
payments, and hours worked. (See Standard Form 1445.)

(2i1) On-site inspections to check type of work performed, number and classification of workers,
and fulfillment of posting requirements.

(3iii) Payroll reviews to ensure that payrolls of prime contractors and subcontractors have been
submitted on time and are complete and in compliance with contract requirements.

(41v) Comparison of the information in this paragraph (b) with available data, including daily
inspector's report and daily logs of construction, to ensure consistency.

(e2) Special compliance checks. Situations that may require special compliance checks include—

(+1) Inconsistencies, errors, or omissions detected during regular compliance checks; or

(211) Receipt of a complaint alleging violations. If the complaint is not specific enough, the
complainant shallmust be so advised and invited to submit additional information.

(1) Contracting agency respensibilities-investigations. Contracting agencies must conduct an
investigation when a compliance check indicates that substantial or willful violations may have
occurred or violations have not been corrected.

(+1) The investigation must-——

(#A) Include all aspects of the contractor's compliance with contract labor standards
requirements;

(#B) Not be limited to specific areas raised in a complaint or uncovered during compliance
checks; and

(#C) Use personnel familiar with labor laws and their application to contracts.
(2i1) Do not disclose contractor employees' oral or written statements taken during an
investigation or the employee's identity to anyone other than an authorized Government official

without that employee's prior signed consent.

(31i1) Send a written request to the Administrator, Wage and Hour Division, to obtain——



(#A) Investigation and enforcement instructions; or
(#B) Available pertinent Department of Labor files.

(41v) Obtain permission from the Department of Labor before disclosing material obtained from
Labor Department files, other than computations of back wages and liquidated damages and
summaries of back wages due, to anyone other than Government contract administrators.

bHnvestigationrepert:(v) The contracting officer must review the investigation report on
receipt and make preliminary findings. The contracting officer normally must not base adverse

findings solely on employee statements that the employee does not wish to have disclosed.
However, if the investigation establishes a pattern of possible violations that are based on
employees' statements that are not authorized for disclosure, the pattern itself may support a
finding of noncompliance.

(e>-Contractor Netifieation-vi) After completing the review, the contracting officer must-—

(+A) Provide the contractor any written preliminary findings and proposed corrective actions,
and notice that the contractor has the right to request that the basis for the findings be made
available and to submit written rebuttal information.

(2B) Upon request, provide the contractor with rationale for the findings. However, under no
circumstances will the contracting officer permit the contractor to examine the investigation
report. Also, the contracting officer must not disclose the identity of any employee who filed a
complaint or who was interviewed, without the prior consent of the employee.

GO

(#1)(1) The contractor may rebut the findings in writing within 60 days after it receives a copy of
the preliminary findings. The rebuttal becomes part of the official investigation record. If the
contractor submits a rebuttal, evaluate the preliminary findings and notify the contractor of the
final findings.

(#2)(2) If the contracting officer does not receive a timely rebuttal, the contracting officer must
consider the preliminary findings final.

(4D) If appropriate, request the contractor to make restitution for underpaid wages and assess
liquidated damages. If the request includes liquidated damages, the request must state that the
contractor has 60 days to request relief from such assessment.

(-Contractingofficer'sreport-vii) After taking the actions prescribed in paragraphs (bc)(1)(v)
and (c)(1)(vi) of this subsection——

(+A) The contracting officer must prepare and forward a report of any violations, including
findings and supporting evidence, to the agency head. Standard Form 1446, Labor Standards
Investigation Summary Sheet, is the first page of the report; and



(2B) The agency head must process the report as follows:

(#1)(1) The contracting officer must send a detailed enforcement report to the Administrator,
Wage and Hour Division, within 60 days after completion of the investigation, if-——

(A1)(1) A contractor or subcontractor underpaid by $1,000 or more;

(Bii1)(i1) The contracting officer believes that the violations are aggravated or willful (or there is
reason to believe that the contractor has disregarded its obligations to employees and
subcontractors under the Construction Wage Rate Requirements statute);

(€iii)(i11) The contractor or subcontractor has not made restitution; or

(Piv)(iv) Future compliance has not been assured.

(#2)(2) If the Department of Labor expressly requested the investigation and none of the
conditions in paragraph (e){2)ic)(1)(vii)(B)(1) of this subsection exist, submit a summary report
to the Administrator, Wage and Hour Division. The report must include—

(A1)(1) A summary of any violations;

(Bii)(i1) The amount of restitution paid;

(€iii)(i11) The number of workers who received restitution;

(Biv)(iv) The amount of liquidated damages assessed under the Contract Work Hours and Safety
Standards statute;

(Ev)(v) Corrective measures taken; and

(Evi)(vi) Any information that may be necessary to review any recommendations for an
appropriate adjustment in liquidated damages.

(#3)(3) If none of the conditions in paragraphs (e2)&c)(1)(vii)(B)(1) or (32) of this subsection
are present, close the case and retain the report in the appropriate contract file.

(¥v4)(4) If substantial evidence is found that violations are willful and in violation of a criminal
statute, (generally 18 U.S.C. 874 or 1001), forward the report (supplemented if necessary) to the
Attorney General of the United States for prosecution if the facts warrant. Notify the
Administrator, Wage and Hour Division, when the report is forwarded for the Attorney General's
consideration.

(e2) Department of Labor investigations. The Department of Labor will furnish the contracting
officer an enforcement report detailing violations found and any corrective action taken by the
contractor, in investigations that disclose-——



(+1) Underpayments totaling $1,000 or more;

(211) Aggravated or willful violations (or, when the contracting officer believes that the
contractor has disregarded its obligations to employees and subcontractors under the
Construction Wage Rate Requirements statute); or

(31ii1) Potential assessment of liquidated damages under the Contract Work Hours and Safety
Standards statute.

(#3) Other investigations. The Department of Labor will provide a letter summarizing the
findings of the investigation to the contracting officer for all investigations that are not described

in paragraph (ec)(2) of this subsection.

(4) Cooperation.

(1) The contracting agency must cooperate with representatives of the Department of Labor in the

inspection of records, interviews with workers. and all other aspects of investigations undertaken
by the Department of Labor.

(i1) When requested, the contracting agency must furnish to the Secretary any available

information on contractors, subcontractors, current and previous contracts, and the nature of the
contract work.

(22.406-9 Withholding from or suspension of contract payments.

Gii) If a Department of Labor representative undertakes an investigation at a construction project,
the contracting officer must inquire into the scope of the investigation, and request to be notified
immediately of any violations discovered under the Construction Wage Rate Requirements
statute, the Contract Work Hours and Safety Standards statute, or the Copeland (Anti-Kickback)
Act.

(d) Report. A semiannual report on compliance with and enforcement of the construction labor
standards requirements of the Construction Wage Rate Requirements statute and Contract Work
Hours and Safety Standards statute is required from each contracting agency. The reporting
periods are October 1 through March 31 and April 1 through September 30. The reports must
only contain information as to the enforcement actions of the contracting agency and must be
prepared as prescribed in Department of Labor memoranda and submitted to the Department of
Labor within 30 days after the end of the reporting period. This report has been assigned
interagency report control number 1482-DOL-SA.

(e) Withholding payment.

(1) If the contractor fails to submit copies of its or its subcontractors' payrolls promptly under
clause 52.222-8. the contracting officer must, from any payment due to the contractor, from any
current Federal contract or Federally assisted contract with the same prime contractor that is
subject to either the Construction Wage Rate Requirements statute or Contract Work Hours and




Safety Standards statute requirements, withhold approval of an amount that the contracting
officer considers necessary to protect the interest of the Government and the employees of the
contractor or any subcontractor.

(2)

(1)payments: If the contracting officer believes a violation exists (see 22-406-8paragraph (a) of

this subsection), or upon request of the Department of Labor, the contracting officer must
withhold from payments due the contractor an amount equal to the estimated wage
underpayment and estimated liquidated damages due the United States under the Contract Work
Hours and Safety Standards statute. (See 22.302.)

3)Yse-withheld-funds-asprovidedinparagraph(e(il) Use withheld funds as provided in
paragraph (g) of this subsection to satisfy assessed liquidated damages, and unless the contractor

makes restitution, validated wage underpayments.

(bf) Suspension of contract payments. If a contractor or subcontractor fails or refuses to comply
with the labor standards clauses of the Construction Wage Rate Requirements statute and related
statutes, the agency, upon its own action or upon the written request of the Department of Labor,
must suspend any further payment, advance, or guarantee of funds until the violations cease or
until the agency has withheld sufficient funds to compensate employees for back wages, and to
cover any liquidated damages due.

(eg) Disposition of contract payments withheld or suspended- —

(1) Forwarding wage underpayments to the Secretary-eflaber. Upon final administrative
determination, if the contractor or subcontractor has not made restitution, the contracting officer
must follow the Department of Labor guidance published in Wage and Hour Division, All
Agency Memorandum (AAM) No. 215, Streamlining Claims for Federal Contractor Employees
Act. The AAM No. 215 can be obtained at http://www.dol.gov/whd/govcontracts/dbra.htm;
under Guidance there is a link for All Agencies Memoranda (AAMs).

(2) Returning of withheld funds to contractor. When funds withheld exceed the amount required
to satisfy validated wage underpayments and assessed liquidated damages, return the funds to the
contractor.



4(3) Liquidated damages. Upon final administrative determination, the contracting officer must
dispose of funds withheld or collected for liquidated damages in accordance with agency
procedures.

(h) Reporting terminations. If a contract or subcontract is terminated for violation of the labor
standards clauses, the contracting agency must submit a report to the Administrator, Wage and
Hour Division. The report must include the number of the terminated contract.

(1) Disputes.
(1) Disputes 22-406-10-Dispesition-ef-disputes-between the contracting officer and contractors

concerning construction contract labor standards enforcement-

ageney. Hneeessary. these differences may  be settled witly assistance from  the




te) The Administrator, Wage and Hour Division, will respond directly to the contractor or
subcontractor, with a copy to the contracting agency. The contractor or subcontractor may appeal
the Administrator's findings in accordance with the procedures outlined in Labor Department
Regulations (29 €ERSCFER 5.11). Hearings before administrative law judges are conducted in
accordance with 29 CFR part 6, and hearings before the Labor Department Administrative
Review Board are conducted in accordance with 29 CFR part 7.







Subpart 22.5 - Use-efProject Labor Agreements for Federal Construction Projects.

22.504500 Scope-efsubpatrt.

This subpart prescribes policies and procedures to implement Executive Order 14063, Use of
Project Labor Agreements for Federal Construction Projects, dated February 4, 2022 (3 CFR,
2023 Comp., pp 335—338).

22.502501 Definitions.
As used in this subpart- --

Construction means construction, reconstruction, rehabilitation, modernization, alteration,
conversion, extension, repair, or improvement of buildings, structures, highways, or other real

property.



Labor organization means a labor organization as defined in 29 U.S.C. 152(5) of which building
and construction employees are members.

Large-scale construction project means a Federal construction project within the United States
for which the total estimated cost of the construction contract to the Federal Government is $35
million or more.

Project labor agreement means a pre-hire collective bargaining agreement with one or more labor
organizations that establishes the terms and conditions of employment for a specific construction
project and is an agreement described in 29 U.S.C. 158(f).

22.503502 Presolicitation.

22.502-1 Policy.

(a) Executive Order (E.O.) 14063, Use of Project Labor Agreements for Federal Construction
Projects, requires agencies to use project labor agreements in large-scale construction projects to
promote economy and efficiency in the administration and completion of Federal construction
projects.

(b) When awarding a contract in connection with a large-scale construction project{see22-562);,
agencies shallmust require use of project labor agreements for contractors and subcontractors
engaged in construction on the project, unless an exception at 22.504502-2(d) applies.

(c) An agency may require the use of a project labor agreement on projects where the total cost
to the Federal Government is less than that for a large-scale construction project, if appropriate.

(1) An agency may, if appropriate, require that every contractor and subcontractor engaged in
construction on the project agree, for that project, to negotiate or become a party to a project
labor agreement with one or more labor organizations if the agency decides that the use of
project labor agreements will—

(1) Advance the Federal Government's interest in achieving economy and efficiency in Federal
procurement, producing labor-management stability, and ensuring compliance with laws and
regulations governing safety and health, equal employment opportunity, labor and employment
standards, and other matters; and

(i1) Be consistent with law.
(2) Agencies may consider the following factors in deciding whether the use of a project labor
agreement is appropriate for a construction project where the total cost to the Federal

Government is less than that for a large-scale construction project:

(1) The project will require multiple construction contractors and/or subcontractors employing
workers in multiple crafts or trades.



(i1) There is a shortage of skilled labor in the region in which the construction project will be
sited.

(ii1) Completion of the project will require an extended period of time.

(iv) Project labor agreements have been used on comparable projects undertaken by Federal,
State, municipal, or private entities in the geographic area of the project.

(v) A project labor agreement will promote the agency's long term program interests, such as
facilitating the training of a skilled workforce to meet the agency's future construction needs.

(vi) Any other factors that the agency decides are appropriate.
(d) For indefinite-delivery indefinite-quantity (IDIQ) contracts the use of a project labor
agreement may be required on an order-by-order basis rather than for the entire contract. For an

order at or above $35 million an agency shalmust require the use of a project labor agreement
unless an exception applies. See 22.504502-2(d)(3) and 22.585502-3(b)(3).

22.504502-2 General requirements-for-projeetlaber-agreements.

(a) General. Project labor agreements established under this subpart shaltmust fully conform to
all statutes, regulations, and Executive orders.

(b) Requirements. A project labor agreement shal-must—

(1) Bind all contractors and subcontractors engaged in construction on the construction project to
comply with the project labor agreement;

(2) Allow all contractors and subcontractors to compete for contracts and subcontracts without
regard to whether they are otherwise parties to collective bargaining agreements;

(3) Contain guarantees against strikes, lockouts, and similar job disruptions;

(4) Set forth effective, prompt, and mutually binding procedures for resolving labor disputes
arising during the term of the project labor agreement;

(5) Provide other mechanisms for labor-management cooperation on matters of mutual interest
and concern, including productivity, quality of work, safety, and health; and

(6) Include any additional requirements as the agency deems necessary to satisfy its needs.

(c) Labor organizations. An agency may not require contractors or subcontractors to enter into a
project labor agreement with any particular labor organization.

(d) Exceptions to project labor agreement requirements —



(1) Exception. The senior procurement executive may grant an exception from the requirements
at 22.503502-1(b), providing a specific written explanation of why at least one of the following
conditions exists with respect to the particular contract:

(1) Requiring a project labor agreement on the project would not advance the Federal
Government's interests in achieving economy and efficiency in Federal procurement. The
exception shalmust be based on one or more of the following factors:

(A) The project is of short duration and lacks operational complexity.
(B) The project will involve only one craft or trade.

(C) The project will involve specialized construction work that is available from only a limited
number of contractors or subcontractors.

(D) The agency's need for the project is of such an unusual and compelling urgency that a project
labor agreement would be impracticable.

(i1) Market research indicates that requiring a project labor agreement on the project would
substantially reduce the number of potential offerors to such a degree that adequate competition
at a fair and reasonable price could not be achieved. (See 10.002(b)(1) and 36.104). A likely
reduction in the number of potential offerors is not, by itself, sufficient to except a contract from
coverage under this authority unless it is coupled with the finding that the reduction would not
allow for adequate competition at a fair and reasonable price.

(ii1) Requiring a project labor agreement on the project would otherwise be inconsistent with
Federal statutes, regulations, Executive orders, or Presidential memoranda.

(2) Considerations. When determining whether the exception in paragraph (d)(1)(ii) of this
seettonsubsection applies, contracting officers shallmust consider current market conditions and
the extent to which price fluctuations may be attributable to factors other than the requirement
for a project labor agreement (e.g., costs of labor or materials, supply chain costs). Agencies may
rely on price analysis conducted on recent competitive proposals for construction projects of a
similar size and scope.

(3) Timing of the exception —

(1) Contracts other than IDIQ contracts. The exception must be granted for a particular contract
by the solicitation date.

(11) IDIQ contracts. An exception shalkmust be granted prior to the solicitation date if the basis
for the exception cited would apply to all orders. Otherwise, exceptions shathmust be granted for
each order by the time of the notice of the intent to place an order (e.g., 16.505(b)(1)).

22.505502-3 Solicitation provision and contract clause.



When a project labor agreement is used for a construction project, the contracting officer
shalmust—

()

€)(1) Insert the provision at 52.222-33, Notice of Requirement for Project Labor Agreement, in
solicitations containing the clause 52.222—-34, Project Labor Agreement.

(2) Use the provision with its Alternate I if the agency will require the submission of a project
labor agreement from only the apparent successful offeror, prior to contract award.

(3) Use the provision with its Alternate II if an agency allows submission of a project labor
agreement after contract award except when Alternate I1I is used.

(4) Use the provision with its Alternate III when Alternate II of 52.222-34 is used.

(b)

€)(1) Insert the clause at 52.222-34, Project Labor Agreement, in solicitations and contracts
associated with the construction project.

(2) Use the clause with its Alternate I if an agency allows submission of the project labor
agreement after contract award except when Alternate II is used.

(3) Use the clause with its Alternate II in IDIQ contracts when the agency will have project labor
agreements negotiated on an order-by-order basis and anticipates one or more orders may not use

a project labor agreement.

Subpart 22.6 - Contracts for Materials, Supplies, Articles, and Equipment.

22.601 Reserved}Presolicitation.

22.602601-1 Statutory requirementsrequirement.
Except for the exemptions at 22.604601-3, all contracts subject to 41 U.S.C. chapter 65; (the

statute), and entered into by any executive department, independent establishment, or other
agency or instrumentality of the United States, or by the District of Columbia, or by any
corporation (all the stock of which is beneficially owned by the United States) for the
manufacture or furnishing of materials, supplies, articles, and equipment (referred to in this
subpart as supplies) in any amount exceeding $2015,000, shalhmust include or incorporate by
reference the stipulations required by the statute pertaining to such matters as minimum wages,
maximum hours, child labor, convict labor, and safe and sanitary working conditions.

22.603601-2 Applicability.



The requirements #22-6020f this subpart apply to contracts (including for this purpose,
indefinite-delivery contracts, basic ordering agreements, and blanket purchase agreements) and

subeontracts-under-Seetion-8(a)-of the- Small Business Aet-for the manufacture or furnishing of
supplies that-——

(a) Will be performed in the United States, Puerto Rico, or the U.S. Virgin Islands;

(b) Exceed or may exceed $2615,000; and

(c) Are not exempt under 22.604601-3.

22.604601-3 Exemptions.

e e

(a) Contracts for acquisition of the following supplies are statutorily exempt from the
statuterequirements of this subpart:

(al) Any item in those situations where the contracting officer is authorized by the express
language of a statute to purchase "in the open market" generally (such as commercial products
and commercial services, see part 12); or where a specific purchase is made under the conditions
described in 6.302-2 in circumstances where immediate delivery is required by the public
exigency.

(b2) Perishables, including dairy, livestock, and nursery products.
(e3) Agricultural or farm products processed for first sale by the original producers.

(d4) Agricultural commodities or the products thereof purchased under contract by the Secretary
of Agriculture.

ta(b) Contracts for the following acquisitions are faHyregulatorily exempt from the
stataterequirements of this subpart (see 41 EERSOCFR 50-201.603):

(1) Public utility services.
(2) Supplies manufactured outside the United States, Puerto Rico, and the U.S. Virgin Islands.

(3) Purchases against the account of a defaulting contractor where the stipulations of the statute
were not included in the defaulted contract.

(4) Newspapers, magazines, or periodicals, contracted for with sales agents or publisher
representatives, which are to be delivered by the publishers thereof.

)
¢



(c)(1) Upon the request of the agency head, the Secretary-efEaber may exempt specific contracts
or classes of contracts from the inclusion or application of one or more of the Aet'sstatute's
stipulations; provided, that the request includes a finding by the agency head stating the reasons
why the conduct of Government business will be seriously impaired unless the exemption is
granted.

(2) Those requests for exemption that relate solely to safety and health standards shalmust be
transmitted to the -

Assistant Secretary for Occupational Safety and Health, U.S. Department of Labor, Washington,
DC 26216-

20210. All other requests shallmust be transmitted to the -

Administrator of the Wage and Hour Division, U.S. Department of Labor, Washington, DC 262
1620210.

22.605601-4 Rulings and interpretations of the statute.

ta)>-As authorized by the Aetstatute, the Secretary of Labor has issued rulings and interpretations
concerning the administration of the statute (see 41 €EERSOCFR 50-206). The substance of
certain rulings and interpretations is as follows:

(+a) If a contract for $2615,000 or less is subsequently modified to exceed $2615,000, the
contract becomes subject to the statute for work performed after the date of the modification.

(2b) If a contract for more than $2615,000 is subsequently modified by mutual agreement to
$2015,000 or less, the contract is not subject to the statute for work performed after the date of
the modification.

(3¢) If a contract awarded to a prime contractor contains a provision whereby the prime
contractor is made an agent of the Government, the prime contractor is required to include the
stipulations of the statute in contracts in excess of $2615,000 awarded for and on behalf of the
Government for supplies that are to be used in the construction and equipment of Government
facilities.

(4d) If a contract subject to the statute is awarded to a contractor operating Government-owned
facilities, the stipulations of the statute affect the employees of that contractor the same as
employees of contractors operating privately owned facilities.

(5¢) Indefinite-delivery contracts, including basic ordering agreements and blanket purchase
agreements, are subject to the statute unless it can be determined in advance that the aggregate
amount of all orders estimated to be placed thereunder for 1 year after the effective date of the
agreement will not exceed $15,000. A determination shalmust be made annually thereafter if the
contract or agreement is extended, and the contract or agreement modified if necessary.

B e
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22.608 Procedures.

- Award—Whena-001-5 Solicitation provisions and contract subjeet-to-the-statute-is-awarded;

v O D)

22.6H0-Contract-elause:
The-contracting-officershall-Insert the clause at 52.222-20, Contracts for Materials, Supplies,
Articles, and Equipment, in solicitations and contracts covered by the statute (see 22.663;

22:604;601-2 and 22.605601-3).

Subpart-22.7—fReserved}602 Postaward.
Subpurt 225 —Equal- Emplovinent Opportunity










prme}paﬂlyhaﬁfeeted—eemrae&ng—eﬁﬁeersof a V101at10n of a stlpulatlon requlred under 41 U S. C
Chapter 65, the contractlng ofﬁcer must, 1n accordance w1th agency procedures%ny—eeﬂtr&etmg

e&rrent—mfermaﬂen—frem—th&@FGGP— notlfy the approprlate reglonal ofﬁce—er—as—e’ehemse
speeificd-tageneyregulationsbeforeissuing-  the solicitation:



















required-to-perform-in-or-on-behalfof aforeigneountry CFR part 1, Appendix B), and furnish

any information available.

Subpart 22.7 — Reserved.

Subpart 22.8 — Reserved.

Subpart 22.9 - Nondiscrimination Because of Age.
22.901 PeheyPresolicitation.
22.901-1 General.

Executive Order 11141, February 12, 1964 (29 ER2477FR 2477), states that the Government
policy is as follows:

(a) Contractors and subcontractors shalmust not, in connection with employment, advancement,
or discharge of employees, or the terms, conditions, or privileges of their employment,
discriminate against persons because of their age except upon the basis of a bona fide
occupational qualification, retirement plan, or statutory requirement.

(b) Contractors and subcontractors, or persons acting on their behalf, shallmust not specify in
solicitations or advertisements for employees to work on Government contracts, a maximum age
limit for employment unless the specified maximum age limit is based upon a bona fide
occupational qualification, retirement plan, or statutory requirement.

(c) Agencies will bring this policy to the attention of contractors. The use of contract clauses is
not required.

22.902 HandlingeomplaintsPostaward.

Agencies shallmust bring complaints regarding a contractor's compliance with thisthe policy in
Executive Order 11141 to that contractor's attention (in writing, if appropriate), stating the
policy, indicating that the contractor's compliance has been questioned, and requesting that the
contractor take any appropriate steps that may be necessary to comply.

Subpart 22.10 - Service Contract Labor Standards.

22.1000 Scope-efsubpart.

This subpart prescribes policies and procedures implementing the provisions of 41 U.S.C.
chapter 67, Service Contract Labor Standards (formerly known as the Service Contract Act of

US-E 201 etseq);) and related Secretary of Labor regulations and instructions (29 CFR parts 4,
6, 8, and 1925).

22.1001 Definitions.



As used in this subpart-——

Contractor includes a subcontractor at any tier whose subcontract is subject to the provisions of
the statute.

Multiple year contracts means contracts having a term of more than 1 year regardless of fiscal
year funding. The term includes multi-year contracts (see 17.463102).

United States means the 50 States, the District of Columbia, Puerto Rico, the Northern Mariana
Islands, American Samoa, Guam, the U.S. Virgin Islands, Johnston Island, Wake Island, and the
outer Continental Shelf as defined in the Outer Continental Shelf Lands Act (43 U.S.C. 1331,
etseget seq.), but does not include any other place subject to U.S. jurisdiction or any U.S. base or
possession within a foreign country (29 CFR 4.112).

22.1002 Statatery-and-Exeettive-orderrequirementsPresolicitation.

22.1002-1 GeneratApplicability.
ervice-contracts-over-$2,500-sha




Fhissubpart 2210 applies to all Government contracts, the principal purpose of which is to
furnish services in the United States through the use of service employees, except as exempted in
2—2—1—9@3—3—aﬁd—2—2—1—903—413aragraphs (©) through ( g) of th1s seet}eﬁsubsectlon or any subcontract
at any tier thereunder. Fh =

semees—m—eeﬂtlﬁaets—ﬁet—hwmg—&s—the%More mformat10n on ”prmmpal purposethe—fu—a&%ng—ef

ﬁe%demﬁmw&eﬁeaefage can be found here

U—m—ted—States—ésee—Z—Z—l—@Q—H—{_) The Serv1ce Contract Labor Standards statute does not apply to
contracts performed outside the United States.
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ta(1) Any contract for construction, alteration, or repair of public buildings or public works,
including painting and decorating;

(b2) Any work required to be done in accordance with the provisions of 41 U.S.C. chapter 65;

(e3) Any contract for transporting freight or personnel by vessel, aircraft, bus, truck, express,
railroad, or oil or gas pipeline where published tariff rates are in effect;

(d4) Any contract for furnishing services by radio, telephone, or cable companies subject to the
Communications Act of 1934;

(e5) Any contract for public utility services;

(¥6) Any employment contract providing for direct services to a Federal agency by an individual
or individuals; or

(g7) Any contract for operating postal contract stations for the U.S. Postal Service.

tb(d) In addition to the statutory exemptions cited in 22-+063-3paragraph (c) of this subsection,
the Secretary-efELaber has exempted the following types of contracts from all provisions of the
Service Contract Labor Standards statute:

(1) Contracts entered into by the United States with common carriers for the carriage of mail by
rail, air (except air star routes), bus, and ocean vessel, where such carriage is performed on
regularly scheduled runs of the trains, airplanes, buses, and vessels over regularly established
routes and accounts for an insubstantial portion of the revenue therefrom.

(2) Any contract entered into by the U.S. Postal Service with an individual owner-operator for
mail service if it is not contemplated at the time the contract is made that the owner-operator will



hire any service employee to perform the services under the contract except for short periods of
vacation time or for unexpected contingencies or emergency situations such as illness, or
accident.

(3) Contracts for the carriage of freight or personnel if such carriage is subject to rates covered
by section 10721 of the Interstate Commerce Act.

¢

(e)(1) Exemption—The Secretary-efLaber has exempted from the Service Contract Labor
Standards statute contracts and subcontracts in which the primary purpose is to furnish
maintenance, calibration, or repair of the following types of equipment, if the conditions at
paragraph (ec)(2) of this subsection are met:

(1) Automated data processing equipment and office information/word processing systems.

(i1) Scientific equipment and medical apparatus or equipment if the application of micro-
electronic circuitry or other technology of at least similar sophistication is an essential element
(for example, Product or Service Code (PSC) 6515, "Medical and Surgical Instruments,
Equipment, and Supplies;" PSC 6525, "Imaging Equipment and Supplies: Medical, Dental,
Veterinary;" PSC 6630, "Chemical Analysis Instruments;" and PSC 6655, "Geophysical
Instruments," are largely composed of the types of equipment exempted in this paragraph).

(ii1) Office/business machines not otherwise exempt pursuant to paragraph (c)(1)(i) of this
subsection, if such services are performed by the manufacturer or supplier of the equipment.

(2) Conditiens—The exemption at paragraph (ec)(1) of this subsection applies if all the following
conditions are met for a contract (or a subcontract):

(1) The items of equipment to be serviced under the contract are used regularly for other than
Government purposes and are sold or traded by the contractor in substantial quantities to the
general public in the course of normal business operations.

(i1) The services will be furnished at prices which are, or are based on, established catalog or
market prices for the maintenance, calibration, or repair of such equipment. As defined at 29

CFR 4.123(e)(1)(11)(B)-)—

(A) An established catalog price is a price included in a catalog price list, schedule, or other form
that is regularly maintained by the manufacturer or the contractor, is either published or
otherwise available for inspection by customers, and states prices at which sales currently, or
were last, made to a significant number of buyers constituting the general public.

(B) An established market price is a current price, established in the usual course of trade
between buyers and sellers free to bargain, which can be substantiated from sources independent
of the manufacturer or contractor.



(ii1) The contractor will use the same compensation (wage and fringe benefits) plan for all
service employees performing work under the contract as the contractor uses for these employees
and equivalent employees servicing the same equipment of commercial customers.

(iv) The apparent successful offeror certifies to the conditions in paragraph (c)(2)(i) through (iii)
of thissubseetion—{See22-1006(e)the provision at 52.222-48, Exemption from Application of

the Service Contract Labor Standards to Contracts for Maintenance, Calibration, or Repair of
Certain Equipment—Certification.

A ffmative determination and .
¢

(3)(1) For source selections where the contracting officer has established a competitive range, if
the contracting officer determines that one or more of the conditions in paragraphs 221603
4¢e(e)(2)(1) through (iii) of an offeror's certification will not be met, the contracting officer
shallmust identify the deficiency to the offeror before receipt of the final proposal revisions.
Unless the offeror provides a revised offer acknowledging applicability of the Service Contract
Labor Standards statute or demonstrating to the satisfaction of the contracting officer an ability
to meet all required conditions for exemption, the offer will not be further considered for award.
(i1) The contracting officer shallmust determine in writing the applicability of this exemption to
the contract before contract award. If the apparent successful offeror will meet all conditions in
paragraph (ec)(2) of this subsection, the contracting officer shalmust make an affirmative
determination and award the contract without the otherwise applicable Service Contract Labor
Standards clause(s).

(i11) If the apparent successful offeror does not certify to the conditions in paragraph (ec)(2)(i)

through (iii) of this subsection, the contracting officer shalhmust incorporate in the contract the
Service Contract Aet-Labor Standards clause (see 22.4006¢a1002-2(b)) and, if the contract will
exceed $2,500, the appropriate Department of Labor wage determination (see 22.+897)-1002-3.

(4Department-of- Labor determination-

€)(1) If the Department of Labor determines after award of the contract that any condition for
exemption in paragraph (ec)(2) of this subsection has not been met, the exemption shall be
deemed inapplicable, and the contract shallmust become subject to the Service Contract Labor
Standards statute, effective as of the date of the Department of Labor determination. In such
case, the procedures at 29 CFR 4.123(e)(1)(iv) and 29 CFR 4.5(c) shallmust be followed.

(i1) If the Department of Labor determines that any conditions in paragraph (ec)(2) of this
subsection have not been met with respect to a subcontract the exemptlon shallmust be deemed
1napp11cable : Rtra e : ST atrg Re




¢The contractor may be responsible for ensuring that the subcontractor complies with the Service
Contract Labor Standards statute, effective as of the date of the subcontract award.

(D)(1)Exemption- Except as provided in paragraph (éf)(5) of this subsection, the Secretary of
Laber-has exempted from the Service Contract Labor Standards statute contracts and
subcontracts in which the primary purpose is to provide the following services, if the conditions
in paragraph (éf)(2) of this subsection are met:

(1) Automobile or other vehicle (e.g., aircraft) maintenance services (other than contracts or
subcontracts to operate a Government motor pool or similar facility).

(i1) Financial services involving the issuance and servicing of cards (including credit cards, debit
cards, purchase cards, smart cards, and similar card services).

(ii1) Hotel/motel services for conferences, including lodging and/or meals, that are part of the
contract or subcontract for the conference (which must not include ongoing contracts for lodging
on an as needed or continuing basis).

(iv) Maintenance, calibration, repair, and/or installation (where the installation is not subject to
the Construction Wage Rate Requirements statute, as provided in 29 CFR 4.116(c)(2)) services
for all types of equipment where the services are obtained from the manufacturer or supplier of
the equipment under a contract awarded on a sole source basis.

(v) Transportation by common carrier of persons by air, motor vehicle, rail, or marine vessel on
regularly scheduled routes or via standard commercial services (not including charter services).

(vi) Real estate services, including real property appraisal services, related to housing Federal
agencies or disposing of real property owned by the Government.

(vii) Relocation services, including services of real estate brokers and appraisers to assist Federal
employees or military personnel in buying and selling homes (which shalhmust not include actual
moving or storage of household goods and related services).

(2)-Cenditiens: The exemption for the services in paragraph (éf)(1) of this subsection applies if
all the following conditions are met for a contract (or for a subcontract):



€)(A) Except for services identified in paragraph (éf)(1)(iv) of this subsection, the contractor will
be selected for award based on other factors in addition to price or cost, with the combination of
other factors at least as important as price or cost; or

(B) The contract will be awarded on a sole source basis.

(i1) The services under the contract are offered and sold regularly to non-Governmental
customers, and are provided by the contractor (or subcontractor in the case of an exempt
subcontract) to the general public in substantial quantities in the course of normal business
operations.

(ii1) The contract services are furnished at prices that are, or are based on, established catalog or
market prices. As defined at 29 CFR 4.123(e)(2)(i1)(C)-)—

(A) An established catalog price is a price included in a catalog, price list, schedule, or other
form that is regularly maintained by the contractor, is either published or otherwise available for
inspection by customers, and states prices at which sales are currently, or were last, made to a
significant number of buyers constituting the general public; and

(B) An established market price is a current price, established in the usual course of trade
between buyers and sellers free to bargain, which can be substantiated from sources independent
of the manufacturer or contractor.

(iv) Each service employee who will perform the services under the contract will spend only a
small portion of his or her time (a monthly average of less than 20 percent of the available hours
on an annualized basis, or less than 20 percent of available hours during the contract period if the
contract period is less than a month) servicing the Government contract.

(v) The contractor will use the same compensation (wage and fringe benefits) plan for all service
employees performing work under the contract as the contractor uses for these employees and
equivalent employees servicing commercial customers.

(vi) The contracting officer (or contractor with respect to a subcontract) determines in advance
before issuing the solicitation, based on the nature of the contract requirements and knowledge of
the practices of likely offerors, that all or nearly all offerors will meet the conditions in paragraph
(éf)(2)(i1) through (v) of this subsection. If the services are currently being performed under
contract, the contracting officer (or contractor with respect to a subcontract) shalhmust consider
the practices of the existing contractor in making a determination regarding the conditions in
paragraphs (éf)(2)(ii) through (v) of this subsection.

(vii)

€)(A) The apparent successful offeror certifies that the conditions in paragraphs (éf)(2)(ii)
through (v) will be met; and



(B) For other than sole source awards, the contracting officer determines that the same
certification is obtained from substantially all other offerors that are-——

(1)(1) In the competitive range, if discussions are to be conducted (see FAR 15.306¢)(¢c)); or

(2)(2) Considered responsive, if award is to be made without discussions (see FAR 15.306(a)).

(3) Contract award or resolicitation.

€)(1) If the apparent successful offeror does not certify to the conditions, the contracting officer
shallmust insert in the contract the applicable Service Contract Labor Standards clause(s) (see
22.4606)1002-2(b)) and, if the contract will exceed $2,500, the appropriate Department of Labor
wage determination (see 22.+0071002-3).

(i1) The contracting officer shalmust award the contract without the otherwise applicable Service
Contract Labor Standards clause(s) if-——

(A) The apparent successful offeror certifies to the conditions in paragraphs (éf)(2)(ii) through
(v) of this subsection;

(B) The contracting officer determines that the same certification is obtained from substantially
all other offerors that are-——

(1)(1) In the competitive range, if discussions are to be conducted (see FAR 15.306); or

(2)(2) Considered responsive, if award is to be made without discussions (see FAR 15.306(a));
and

(C) The contracting officer has no reason to doubt the certification.

(ii1) If the conditions in paragraph (éf)(3)(ii) of this subsection are not met, then the contracting
officer shallmust resolicit, amending the solicitation by removing the exemption provision from

the solicitation as prescribed at 22.48061002-2(e)(3). The contract will include the applicable
Service Contract Labor Standards clause(s) as prescribed at 22.46061002-2(b) and, if the
contract will exceed $2,500, the appropriate Department of Labor wage determination (see
22.46071002-3).

(4)Department-of- Labor determination:



€)(1) If the Department of Labor determines after award of the contract that any conditions for
exemption at paragraph (éf)(2) of this subsection have not been met, the exemption shall be
deemed inapplicable, and the contract shalmust become subject to the Service Contract Labor
Standards statute. In such case, the procedures at 29 CFR 4.123(e)(2)(iii) and 29 CFR 4.5(c)
shallmust be followed.

(i1) If the Department of Labor determines that any conditions in paragraph (éf)(2) of this
subsection have not been met with respect to a subcontract, the exemption shalhmust be deemed
inapplicable. The contractor may be responsible for ensuring that the subcontractor complies
with the Service Contract Labor Standards statute, effective as of the date of the subcontract
award.

(5) Exeeptions—The exemption at paragraph (df)(1) of this subsection does not apply to
solicitations and contracts (subcontracts)-)—

(i) Awarded under 41 U.S.C. chapter 85, Committee for Purchase from People Who Are Blind
or Severely Disabled (see subpart-part 87).

(i1) For the operation of a Government facility, or part of a Government facility (but may be
applicable to subcontracts for services); or

(111) Sublect to 41 U S C. 6707(c) (see 22. 1002 3

221003-5-Someexamples
(g) See 29 CFR 4.123 for a hstlng ofeeﬁ&&ets—eelvlelﬁed—

%hat—ha*%been—fe’cmd—te—b%eevered—byadmln1strat1ve exemptlons tolerances and varlatlons

Requests for limitations, variances, tolerances, and exemptions from the Service Contract Labor

Standards statute {see-29-CER4-130foradditional-examples):

te)-Custodialjanitorial, - housekeeping;must be submitted in writing through contracting channels
and guard-serviees:

t-FEeodservieethe agency labor advisor to the Wage and tedgimegHour Administrator.







If the contracting officer questions the applicability of the Service Contract Labor Standards
statute to an acquisition, the contracting officer shallmust request the advice of the agency labor
advisor. Unresolved questions shalmust be submitted in a timely manner to the Administrator,
Wage and Hour Division, for determination.




H-Fhe-centracting-officershall22.1002-2 Solicitation provisions and contract clauses.

(a)(1) Service contracts over $2.500 must contain mandatory provisions regarding minimum
wages and fringe benefits (see coverage on wage determinations at 22.1002-3). safe and sanitary
working conditions, notification to employees of the minimum allowable compensation (see
22.1003), and equivalent Federal emplovyee classifications and wage rates (see paragraph (c) of
this subsection).

(2) Under 41 U.S.C. 6707(d), service contracts may not exceed 5 years.

(b)(1) Insert the clause at 52.222-41, Service Contract Labor Standards, in solicitations and
contracts (except as provided in paragraph (ab)(2) of this seettensubsection) if the contract is
subject to the Service Contract Labor Standards statute and is——

(1) Over $2,500; or

(ii) For an indefinite dollar amount and the contracting officer does not know in advance that the
contract amount will be $2,500 or Iess.

EOver$2.500er



(2) The contracting officer shallmust not insert the clause at 52.222-41 (or any of the associated

Service Contract Labor Standards statute clauses as prescribed in this seetiensubsection for
possible use when 52.222-41 applies) in the resultant contract if-——

(1) The solicitation includes the provision at——

(A) 52.222-48, Exemption from Application of the Service Contract Labor Standards statute-to
Contracts for Maintenance, Calibration, or Repair of Certain Equipment-—Certification; or

(B) 52.222-52, Exemption from Application of the Service Contract Labor Standards statate-to
Contracts for Certain Services——Certification; erand

(i1) The contracting officer has made the determination, in accordance with paragraphs (ec)(3) or
(d)(3) of subsection 22.4063-41002-1, that the Service Contract Labor Standards statute does
not apply to the contract. (In such case, insert the clause at 52.222-51, Exemption from
Application of the Service Contract Labor Standards to Contracts for Maintenance, Calibration,
or Repair of Certain Equipment-—Requirements, or 52.222-53, Exemption from Application of
the Service Contract Labor Standards to Contracts for Certain Services——Requirements, in the
contract, in accordance with the prescription at paragraph (e)(2)(ii) or (e)(4)(ii) of this
subsection).

e et
(c)(1) Insert the clause at 52.222-42, Statement of Equivalent Rates for Federal Hires, in

solicitations and contracts if the contract amount is expected to be over $2,500 and the Service
Contract Labor Standards statute is applicable.(See 221016}

)
D-The-contracting-officershall(2) The statement required under the clause must set forth those

wage rates and fringe benefits that would be paid by the contracting activity to the various
classes of service employees expected to be utilized under the contract if 5 U.S.C. 5332 (General
Schedule—white collar) and/or 5 U.S.C. 5341 (Wage Board—Dblue collar) were applicable.

(d)(1) Insert the clause at 52.222-43, Fair Labor Standards Act and Service Contract Labor
Standards—Price Adjustment (Multiple Year and Option Contracts), or another clause which
accomplishes the same purpose, in solicitations and contracts if the contract is expected to be a




fixed-price, time-and-materials, or labor-hour service contract containing the clause at 52.222-
41, Service Contract Labor Standards, and is a multiple vear contract or is a contract with options

to renew which exceeds the simplified acquisition threshold The clause may be used in contracts
that do not exceed the simplified acqu1s1tron threshold strren -5

%%es%e%The clause at 52 222-43, Farr Labor Standards Act and Serv1ce Contract Labor
Standards—Price Adjustment (Multiple Year and Option Contracts), applies to both contracts
subject to area prevailing wage determinations and contracts subject to the incumbent
contractor's collective bargaining agreement in effect during this contract's preceding contract
period (see 22.1002-23(a) and 22-4062-3).(b)). Contracting officers shalhmust ensure that
contract prices or contract unit price labor rates are adjusted only to the extent that a contractor's
increases or decreases in applicable wages and fringe benefits are made to comply with the
requirements set forth in the clauses at 52.222-43 (subparagraphs (dj) (1), (2) and (3)), or

52. 222 44 (subparagraphséb}@%—and@%}—@o%aeampl%ﬂa&pﬂoﬁyeaﬂagedetermm%on

(2) The contractlng officer shallmust 1nsert the clause at 52.222-44, Falr Labor Standards Act
and Service Contract Labor Standards—Price Adjustment, in solicitations and contracts if the
contract is expected to be a fixed-price, time-and-materials, or labor-hour service contract
containing the clause at 52.222-41, Service Contract Labor Standards, exceeds the simplified
acquisition threshold, and is not a multiple year contract or is not a contract with options to
renew. The clause may be used n contracts that do not exceed the s1mnllﬁed acquisition

threshold

Labor Standards Act and SerV1ce Contract Labor StandardsﬁPrlce Adjustment, applles to both
contracts subject to area prevailing wage determinations and contracts subject to contractor

collective bargaining agreements (see 22.1002-23(a) and 224002-33(b)).

(3) The clauses prescribed in paragraph 22-3+006(e(d)(1) of this subsection cover situations in
which revised minimum wage rates are applied to contracts by operation of law, or by revision of
a wage determination in connection with (1) exercise of a contract option or (i1) extension of a

multrple year contract into a new program year —Lﬂa—elaus&preserrbed—m—l—é%@%—%d}—rs—used—rt




(e)

€)(1)-Fhe-contracting-officershall Insert the provision at 52.222-48, Exemption from Application
of the Service Contract Labor Standards to Contracts for Maintenance, Calibration, or Repair of

Certain Equipment-—Certification, in solicitations that——
(1) Include the clause at 52.222-41, Service Contract Labor Standards; and

(i1) The contract may be exempt from the Service Contract Labor Standards statute in accordance

with 22.4003-4¢¢1002-1(e).

(2) The contracting officer shalmust insert the clause at 52.222-51, Exemption from Application
of the Service Contract Labor Standards to Contracts for Maintenance, Calibration, or Repair of
Certain Equipment-——Requirements——

(1) In solicitations that include the provision at 52.222-48 o+ the-comparable provisionis
checked-as-apphicable-in-the-clause-at-52:204-8(e)(2 ) -or-52:212-3t)H;: and

(i1) In resulting contracts in which the contracting officer has determined, in accordance with
22 4003-4(e1002-1(e)(3), that the Service Contract Labor Standards statute does not apply.

(3

€)(1) Except as provided in paragraph (e)(3)(ii) of this seetionsubsection, the contracting officer
shallmust insert the provision at 52.222-52, Exemption from Application of the Service Contract
Labor Standards to Contracts for Certain Services——Certification, in solicitations that-——

(A) Include the clause at 52.222-41, Service Contract Labor Standards, and

(B) The contract may be exempt from the Service Contract Labor Standards statute in

accordance with 22 4063-4(d1002-1(f).

(i1) When resoliciting in accordance with 22.+003-4¢d1002-1(f)(3)(ii1), amend the solicitation by
removing the provision at 52.222-52 from the solicitation.

(4) The contracting officer shallmust insert the clause at 52.222-53, Exemption from Application
of the Service Contract Labor Standards to Contracts for Certain Services——Requirements——

(1) In solicitations that include the provision at 52.222-52;-o+ the-comparable provisionis
checled e penl ol e o 0 Lo e e and

(i1) In resulting contracts in which the contracting officer has determined, in accordance with
22 4003-4(d1002-1(e)(3), that the Service Contract Labor Standards statute does not apply.



(H-The-contracting-officershall(f) Insert the clause at 52.222-49, Service Contract Labor
Standards——Place of Performance Unknown, if using the procedures prescribed in 22.+609-

4:1002-3(a)(2).
221007 Requirementt022.1002-3 Wage determinations.

The contractmg officer must obtaln wage determlnatlons—

Laber—s—e%—eleetrem&preeess—leeated—eﬂ—the(_) Wage determ1nat10ns at—SAM—ge:HﬁebsﬁHe

3 abor:based on prevailing rates.
Contractors performrng on contracts to Wthh no predecessor contractor's collective bargaining
agreement applies must pay their employees at least the wages and fringe benefits found by the
Department of Labor to prevail in the locality or, in the absence of a wage determination, the
minimum wage set forth in the Fair Labor Standards Act. If the Wage Determinations at the
SAM.gov database deesdo not contain the applicable prevailing wage determination for a
contract action, the contracting officer must use the €98 process to request a wage determination
from the Department of Labor.

(1) If the place of performance is unknown, the contracting officer must obtain a wage
determination for each locality where services may be performed.

(2) If the contracting officer believes that there may be offerors interested in performing in
unidentified places or areas, the contracting officer may use the following procedures:

(1) Complete the fill-in of the clause at 52.222-49, Service Contract Labor Standards-Place of
Performance Unknown (see 22.1002-2(1)).




(i1) The procedures in 14.304 must apply to late receipt of offerors' requests for wage
determinations for additional places of performance. However, late receipt of an offeror's request
for a wage determination for additional places of performance does not preclude the offeror's
competing for the proposed acquisition.

(bHnusing-the-e98-proeess-to-obtain-prevailingiii) If the contracting officer receives any timely
eguests fo r wage detemmatlons—%ﬂ&aetmg—efﬁeemﬂh&ﬂ—pmwd%&emﬂp}et%aﬂd—aeeuﬂte

ey for additional places of performance the contracting officer must-antieipate—

(A) Obtain wage determinations for the ameuntadditional places of performance; and

(B) timerequired-togatherAmend the infermationsolicitation to include all wage determinations
and, if necessary, extend the time for submission of final offers.

(1v) If the successful offeror did not make a timely request for a wage determination and will
perform in a place of performance for which the contracting officer therefore did not request a
wage determination, the contracting officer must—

(A) Award the contract;

(B)-te Obtain a wage determination;ineladingsuffietenttime;; and

(C) Incorporate the wage determination in the contract, retroactive to the date of contract award
and with no adjustment in contract price, pursuant to the clause at 52.222-49. Service Contract
Labor Standards-Place of Performance Unknown.

(3) If the contracting officer subsequently learns of any potential offerors in previously
unidentified places before the closing date for submission of offers, the contracting officer must
obtain wage determinations for the additional places of performance and amend the solicitation

to include all _wage determinations. If necessary, bommmie e L el e e e

he-the contracting officer must extend

the time for submlssmn of final offers.

(b) Wage determinations at-SAM-gev-based on collective bargaining agreements.




ta(1) Early in the acquisition cycle, the contracting officer shallmust determine whether 41
U.S.C. 6707(c) affects the new acquisition. The contracting officer shalmust determine whether
there is a predecessor contract covered by the Service Contract Labor Standards statute and, if
so, whether the incumbent prime contractor or its subcontractors and any of their employees
have a collective bargaining agreement.

(b2) 41 U.S.C. 6707(c) provides that a successor contractor must pay wages and fringe benefits
(including accrued wages and benefits and prospective increases) to service employees at least
equal to those agreed upon by a predecessor contractor under the following conditions:-

(+1) The services to be furnished under the proposed contract will be substantially the same as
services being furnished by an incumbent contractor whose contract the proposed contract will
succeed:;

(211) The services will be performed in the same locality-; and

(3ii1) The incumbent prime contractor or subcontractor is furnishing such services through the
use of service employees whose wages and fringe benefits are the subject of one or more
collective bargaining agreements.

(e3) The application of 41 U.S.C. 6707(c) is subject to the following limitations:

(+1) 41 U.S.C. 6707(c) will not apply if the incumbent contractor enters into a collective

bargaining agreement for the first time and the agreement does not become effective until after
the expiration of the incumbent's contract.



(2i1) If the incumbent contractor enters into a new or revised collective bargaining agreement
during the period of the incumbent's performance on the current contract, the terms of the new or
revised agreement shalhmust not be effective for the purposes of 41 U.S.C. 6707(c) under the
following conditions:

&
(A)

(1)(1) In sealed bidding, the contracting agency receives notice of the terms of the collective
bargaining agreement less than 10 days before bid opening and finds that there is not reasonable
time still available to notify bidders (see 22.+042-2(a1003(b)(1)); or

(B2)(2) For contractual actions other than sealed bidding, the contracting agency receives notice
of the terms of the collective bargaining agreement after award, provided that the start of
performance is within 30 days of award (see 22.4042-21003(b)(2)); and

(##B) The contracting officer has given both the incumbent contractor and its employees'
collective bargaining agent timely written notification of the applicable acquisition dates (see
22.16401004-6).

(4)1f 41 U.S.C. 6707(c) applies, the contracting officer must obtain a copy of any collective
bargaining agreement between an incumbent contractor or subcontractor and its employees.

Obtaining a copy of an incumbent contractor's collective bargaining agreement may involve

coordination with the administrative contracting officer responsible for administering the
predecessor contract. (Paragraph (m) of the clause at 52.222-41, Service Contract Labor

Standards, requires the incumbent prime contractor to furnish the contracting officer a copy of
each collective bargaining agreement.)

()




+5) 41 U.S.C. 6707(c) will not apply if the Secretary of Labor determines—

(1) After a hearing, that the wages and fringe benefits in the predecessor contractor's collective
bargaining agreement are substantially at variance with those which prevail for services of a
similar character in the localitys: or

(i1) That the wages and fringe benefits in the predecessor contractor's collective bargaining
agreement are not the result of arm's length negotiations. The Department of Labor (DOL) has

concluded that contingent collective bargaining agreement provisions that attempt to limit a
contractor's obligations by means such as requiring issuance of a wage determination by the

DOL, requiring inclusion of the wage determination in the contract, or requiring the Government
to adequately reimburse the contractor, generally reflect a lack of arm's length negotiations.

(26) If the contracting officer's review {see22-+043)-of the incumbent's collective bargaining

agreement indicates that its monetary provisions eﬁﬂq%eel-leeml%bafgammg—ag%eemen%may be

substantially at variance or may not have been reached as a result of arm's length bargaining, the
contracting officer shallmust immediately contact the agency labor advisor to consider if further
action is warranted.

(£7) If the services are being furnished at more than one location and the collectively bargained
wage rates and fringe benefits are different at different locations or do not apply to one or more
locations, the contracting officer shallmust identify the locations to which the agreements apply.

(g8) If the collective bargaining agreement does not apply to all service employees under the
contract, the contracting officer shalhmust access Wage Determinations at SAM.gov to obtain the
prevailing wage determination for those service employee classifications that are not covered by
the collective bargaining agreement. The contracting officer shallmust separately list in the
solicitation and contract the service employee classifications——

(+1) Subject to the collective bargaining agreement:, and



(2i1) Not subject to any collective bargaining agreement.

(9) If the contracting officer has submitted an €98 to Department of Labor requesting a wage
determination based on a collective bargaining agreement and the Department of Labor is unable
to provide the wage determination by the latest date needed to maintain the acquisition schedule,
the contracting officer must incorporate the collective bargaining agreement itself in a
solicitation and include a wage determination referencing that collective bargaining agreement
created by use of the Wage Determinations at SAM.gov website.

(c) Requests for hearing.

(1) A contracting agency or other interested party may request a hearing on an issue presented in
paragraph (b)(5)(i) of this subsection. To obtain a hearing for the contracting agency, the
contracting officer must submit a written request through appropriate channels (ordinarily the
agency labor advisor) to: Administrator, Wage and Hour Division, U.S. Department of Labor,

Washington, DC 20210.

(2) A request for a substantial variance hearing must include sufficient data to show that the rates
at issue vary substantially from those prevailing for similar services in the locality. The request
must also include—

(1) The number of the wage determinations at issue;

(i1) The name of the contracting agency whose contract is involved;

(i11) A brief description of the services to be performed under the contract;

(iv) The status of the procurement and any estimated procurement dates, such as bid opening,
contract award, and commencement date of the contract or its follow-up option period;

(v) A statement of the applicant's case, setting forth in detail the reasons why the applicant

believes that a substantial variance exists with respect to some or all of the wages and/or fringe
benefits:

(vi) Names and addresses (to the extent known) of interested parties; and

(vii) Any other data required by the Administrator.

(3) A request for an arm's length hearing must include—

(1) A statement of the applicant's case setting forth in detail the reasons why the applicant
believes that the wages and fringe benefits contained in the collective bargaining agreement were
not reached as a result of arm's length negotiations;




(i1) A statement regarding the status of the procurement and any estimated procurement dates,
such as bid opening, contract award, and commencement date of the contract or its follow-up
option period: and

(ii1) Names and addresses (to the extent known) of interested parties.

(4) Unless the Administrator determines that extraordinary circumstances exist, the
Administrator will not consider requests for a hearing unless received as follows:

(1) For sealed bid contracts, more than 10 days before the award of the contract; or

(11) For negotiated contracts and for contracts with provisions exceeding the initial term by
option, before the commencement date of the contract or the follow-up option period.

22.1002-4 Executive Orders 13658 and 14026.
Executive Order (E.O.) 13658 established minimum wages for certain workers at $10.10 per

hour. The E.O. 13658 rate has increased each year since 2015, rising to $11.25 on January 1
2022. As of January 30, 2022, E.O. 13658 is superseded by E.O. 14026 to the extent that it is
inconsistent with E.O. 14026 the minimum wage rate for certain workers is increased to $15.00
per hour. The wage rate is subject to annual increases by an amount determined by the Secretary

of Labor. See subpart 221009 Place-of performance-unknown-
22.10091-General-







%eee#p#&%&e@ﬁﬁ%ﬂ 19. The clause at 52 222 55 Mlmmum Wages for Contractor Workers
under Executive Order 14026, requires the E.O. 14026 minimum wage rate to be paid if it is
higher than other minimum wage rates, such as the subpart 22.10 statutory wage determination
amount,

22.1003paragra

2—2—1—9—1—27&19191-}eab+1+t—y—e£ Evaluation and award.
(a) Periodic revisions to wage determinations by DOL.

22.1012-1 Prevailing wage determinations.
@

(1) The Wage and Hour Administrator may issue revisions to prevailing wage determinations
periodically. The need for inclusion of a revised prevailing wage determination in a solicitation;

contractorcontractmeodification{see 221007 is determined by the date of receipt of the revised



prevailing wage determination by the contracting agency. (Note the distinction between receipt
by the agency and receipt by the contracting officer which may occur later.)

(1) For purposes of using Wage Determinations at SAM.gov, the time of receipt by the
contracting agency shalmust be the first day of publication of the revised prevailing wage
determination on the website.

(i1) For purposes of using the €98 process, the time of receipt by the contracting agency
shallmust be the date the agency receives actual notice of a new or revised prevailing wage
determination from the Department of Labor as an €98 response.

(2) In selecting a prevailing wage determination from the Wage Determinations at SAM.gov
website for use in a solicitation or other contract action, the contracting officer shallmust monitor
the Wage Determinations at SAM.gov website to determine whether the applicable wage
determination has been revised. Revisions published on the Wage Determinations at SAM.gov
website or otherwise communicated to the contracting officer within the timeframes prescribed at
22104 2-Hbparagraphs (a)(3) and (e)4) of this section are effective and must be included in the
resulting contract. Monitoring can be accomplished by use of the Wage Determinations at
SAM.gov website's "Alert Service".

(b3) The following shallmust apply when contracting by sealed bidding: a revised prevailing
wage determination shall not be effective if it is received by the contracting agency less than 10
days before the opening of bids, and the contracting officer finds that there is not reasonable time
to incorporate the revision in the solicitation.

(e4) For contractual actions other than sealed bidding, a revised prevailing wage determination
received by the contracting agency after award of a new contract or a modification as specified in
22 4007b1004-1(c) shall not be effective provided that the start of performance is within 30
days of the award or the specified modification. If the contract does not specify a start of
performance date which is within 30 days of the award or the specified modification, and if
contract performance does not commence within 30 days of the award or the specified
modification, any revision received by the contracting agency not less than 10 days before
commencement of the work shall be effective.

(d5) If the contracting officer has submitted an €98 to the Department of Labor requesting a
prevailing wage determination and has not received a response within 10 days, the contracting
officer shallmust contact the Wage and Hour Division by telephone to determine when the wage
determination can be expected. (The telephone number is provided on the €98 website.)

221012-2(b) Wage determinations based on collective bargaining agreements.

(a

(1) In sealed bidding, a new or changed collective bargaining agreement shall not be effective
under 41 U.S.C. 6707(c) if the contracting agency has received notice of the terms of the new or
changed collective bargaining agreement less than 10 days before bid opening and the
contracting officer determines that there is not reasonable time to incorporate the new or changed
terms of the collective bargaining agreement in the solicitation.



(b2) For contractual actions other than sealed bidding, a new or changed collective bargaining
agreement shall not be effective under 41 U.S.C. 6707(c) if notice of the terms of the new or
changed collective bargaining agreement is received by the contracting agency after award of a
successor contract or a modification as specified in 22.4607b1004-1(c), provided that the
contract start of performance is within 30 days of the award of the contract or of the specified
modification. If the contract does not specify a start of performance date which is within 30 days
of the award of the contract or of the specified modification, or if contract performance does not
commence within 30 days of the award of the contract or of the specified modification, any
notice of the terms of a new or changed collective bargaining agreement received by the agency
not less than 10 days before commencement of the work shallmust be effective for purposes of
the successor contract under 41 U.S.C. 6707(c).

(e3) The limitations in paragraphs (ab)(1) and (b2) of this subseetion-shalsection must apply
only if timely notification required in 22.46401004-6 has been given.

(d4) If the eontractingc ontracting officer has submitted an €98 to Department of Labor
requesting a wage determination based on a collective bargaining agreement and has not
received a response from the Department of Labor within 10 days, the contracting officer
shallmust contact the Wage and Hour Division by telephone to determine when the wage
determination can be expected. (The telephone number is provided on the €98 website.) If the
Department of Labor is unable to provide the wage determination by the latest date needed to
maintain the acquisition schedule, the contracting officer shallmust incorporate the collective

bargaining agreement itself in a solicitation or other contract action (e.g., exercise of option) and
include a wage determination referencing that collective bargaining agreement created by use of

the Wage Determinations at SAM.gov website{see 22008 HeH2))-.




014 Delay over 60 days in bid opening or commencement of work.
(c) Delays. If a wage determination was obtained through the €98 process, and bid opening has
been delayed, for whatever reason, more than 60 days from the date indicated on the previously

submitted €98, the contracting officer must submit a new ¢98. Any revision of a wage
determination received by the contracting agency as a result of that communication must
supersede the earlier response as the wage determination applicable to the particular acquisition
subject to the time frames in 22.1003(a)(3) and (4).

(d) Notification to contractors and employees. The contracting officer must take the following
steps to ensure that service employees are notified of minimum wages and fringe benefits.

(1) At the time of award, furnish the contractor Department of Labor Publication WH-1313,
Notice to Employees Working on Government Contracts, for posting at a prominent and
accessible place at the worksite before contract performance begins. The publication advises
employees of the compensation (wages and fringe benefits) required to be paid or furnished
under the Service Contract Labor Standards statute and satisfies the notice requirements in
paragraph (g) of the clause at 52.222-41, Service Contract Labor Standards.

-or-(2) Attach any applicable wage determination to Publication WH-1313.

22.1004 Postaward.

22.1004-1 Revisions to wage determinations.

(a) The Wage and Hour Administrator may issue revisions to prevailing wage determinations
periodically. The need for inclusion of a revised prevailing wage determination in a contract is
determined by the date of receipt of the revised prevailing wage determination by the contracting

agency.

(b) It a wage determination was obtained through the €98 process, and commencement of work
under a negotiated contract has been delayed, for whatever reason, more than 60 days from the
date indicated on the previously submitted €98, the contracting officer shalmust submit a new
€98. Any revision of a wage determination received by the contracting agency as a result of that
communication shallmust supersede the earlier response as the wage determination applicable to
the particular acquisition subject to the time frames in 22.3642-Hb1003(a)(3) and (e4).

(¢) The contracting officer must obtain wage determinations for each contract modification
which brings the contract above $2.500 and—

(1) Extends the existing contract pursuant to an option clause or otherwise; or
(2) Changes the scope of the contract whereby labor requirements are affected significantly.



(d) The contracting officer must obtain wage determinations for each multiple year contract in
excess of $2.500 upon the—

(1) Annual anniversary date if the contract is subject to annual appropriations; or

(2) Biennial anniversary date if the contract is not subject to annual appropriations and its

proposed term exceeds 2 years22-+0145-Diseovery-ef-errors—unless otherwise advised by the
Wage and Hour Division.

(e) If the contracting officer has submitted an €98 to Department of Labor requesting a wage
determination based on a collective bargaining agreement and the Department of Labor is unable
to provide the wage determination by the latest date needed to maintain the acquisition schedule,
the contracting officer must incorporate the collective bargaining agreement itself in a contract
action (e.g., exercise of option) and include a wage determination referencing that collective
bargaining agreement created by use of the Wage Determinations at SAM.gov website.

(f) If the Department of Labor discovers and determines, whether before or after a contract
award, that a contracting officer made an erroneous determination that the Service Contract
Labor Standards statute did not apply to a particular acquisition or failed to include an
appropriate wage determination in a covered contract, the contracting officer, within 30 days of
notification by the Department of Labor, shallmust include in the contract the clause at 52.222-
41 and any applicable wage determination issued by the Administrator. If the contract is subject
to 41 U.S.C. 6707(ef), the Administrator may require retroactive application of that wage
determination. The contracting officer shallmust equitably adjust the contract price to reflect any
changed cost of performance resulting from incorporating a wage determination or revision.




221619 Additional classes of service employees.
(a) If the contracting officer is aware that contract performance involves classes of service
employees not included in the wage determination, the contracting officer shallmust require the

contractor to classify the unlisted classes so as to provide a reasonable relationship (i.e.,
appropriate level of skill comparison) between the unlisted classifications and the classifications
listed in the determination (see paragraph (c) of the clause at 52.222-41, Service Contract Labor
Standards). The contractor shallmust initiate the conforming procedure before unlisted classes of
employees perform contract work. The contractor shalkmust submit Standard Form (SF) 1444,
Request For Authorization of Additional Classification and Rate. The contracting officer
shallmust review the proposed classification and rate and promptly submit the completed SF
1444 (which must include information regarding the agreement or disagreement of the
employees' representative or the employees themselves together with the agency
recommendation) and all other pertinent information to the Wage and Hour Division. Within 30
days of receipt of the request, the Wage and Hour Division will (1) approve, modify, or
disapprove the request when the parties are in agreement or (2) render a final determination in
the event of disagreement among the parties. If the Wage and Hour Division will require more
than 30 days to take action, it will notify the contracting officer within 30 days of receipt of the
request that additional time is necessary.

(b) Some wage determinations will list a series of classes within a job classification family, for
example, Computer Operators, level I, I1, and III, or Electronic Technicians, level I, II, and III, or
Clerk Typist, level I and II. Generally, level I is the lowest level. It is the entry level, and
establishment of a lower level through conformance is not permissible. Further, trainee
classifications may not be conformed. Helpers in skilled maintenance trades (for example,
electricians, machinists, and automobile mechanics) whose duties constitute, in fact, separate and
distinct jobs may also be used if listed on the wage determination, but may not be conformed.
Conformance may not be used to artificially split or subdivide classifications listed in the wage
determination. However, conforming procedures may be used if the work which an employee



performs under the contract is not within the scope of any classification listed on the wage
determination, regardless of job title. (See 29 CFR 4.152.)

(c) Subminimum rates for apprentices, student learners, and disabled workers are permissible in
accordance with paragraph (q) of the clause at 52.222-41, Service Contract Labor Standards.

22-162022.1004-3 Withholding of contract payments.

(a) Any violations of the clause at 52.222-41, Service Contract Labor Standards, as amended,

renders the responsible contractor liable for the amount of any deductions, rebates, refunds, or
underpayments (which includes nonpayment) of compensation due employees performing the
contract.

(b) The contracting officer may withhold—or, upon written request of the Department of Labor
from a level no lower than that of Deputy Regional Administrator, Wage and Hour Division,
Department of Labor, must withhold—the amount needed to pay such underpaid employees
from accrued payments due the contractor on the contract, or on any other prime contract
(whether subject to the Service Contract Labor Standards statute or not) with the contractor.

(c) The agency must place the amount withheld in a deposit fund. Such withheld funds must be
transferred to the Department of Labor for disbursement to the underpaid employees on order of
the Secretary (or authorized representatives), an Administrative Law Judge, or the

Administrative Review Board. In addition, the Department of Labor has given blanket approval
to forward withheld funds pending completion of an investigation or other administrative

proceeding when disposition of withheld funds remains the final action necessary to close out a
contract.

22.1004-4 Termination for default.

As provided by the Service Contract Labor Standards statute, any contractor failure to comply
with the requirements of the contract clauses related to the Service Contract Labor Standards
statute may be grounds for termination for default (see paragraph (k) of the clause at 52.222-41,
Service Contract Labor Standards).

22.1004-5 Enforcement.
(a) Persons or firms found to be in violation of the Service Contract Labor Standards statute will
have an active exclusion record contained in the System for Award Management (see part 9). No

Government contract may be awarded to any violator so listed because of a violation of the
Service Contract Labor Standards statute, or to any firm, corporation, partnership, or association
in which the violator has a substantial interest, without the approval of the Secretary of Labor.
This prohibition against award to an ineligible contractor applies to both prime and subcontracts.

(b) The contracting officer must cooperate with Department of Labor representatives in the
examination of records, interviews with service employees, and all other aspects of
investigations undertaken by the Department. When asked, agencies must furnish the Wage and
Hour Administrator or a designee, any available information on contractors, subcontractors, their
contracts, and the nature of the contract services. The contracting officer must promptly refer, in




writing to the appropriate regional office of the Department, apparent violations and complaints
received. Employee complaints must not be disclosed to the employer.

(c) Disputes concerning labor standards requirements of the contract are handled under
paragraph (t) of the contract clause at 52.222-41. Service Contract Labor Standards, and not
under the clause at 52.233-1, Disputes.

22.1004-6 Notification to interested parties under collective bargaining agreements.
(a) The contracting officer should determine whether the incumbent prime contractor's or its
subcontractors' service employees performing on the current contract are represented by a

collective bargaining agent. [f there is a collective bargaining agent, the contracting officer must
give both the incumbent contractor and its employees' collective bargaining agent written

notification of—

1) The forthcoming successor contract and the applicable acquisition dates (issuance of

solicitation, opening of bids, commencement of negotiations, award of contract, or start of
performance, as the case may be); or

(2) The forthcoming contract modification and applicable acquisition dates (exercise of option,
extension of contract, change in scope, or start of performance, as the case may be); or

(3) The forthcoming multiple year contract anniversary date (annual anniversary date or biennial
date, as the case may be).

b) This written notification must be given at least 30 days in advance of the earliest applicable
acquisition date or the applicable annual or biennial anniversary date in order for the time-of-
receipt limitations in 22.1003(b)(1) and (2) to apply. The contracting officer must retain a co
of the notification in the contract file.

22.1004-7 Seniority lists.

If a contract is performed at a Federal facility where employees may be hired/retained by a
succeeding contractor, the incumbent prime contractor is required to furnish a certified list of all
service employees on the contractor's or subcontractor's payroll during the last month of the
contract, together with anniversary dates of employment, to the contracting officer no later than
10 days before contract completion. (See paragraph (n) of the clause at 52.222-41, Service
Contract Labor Standards.) At the commencement of the succeeding contract, the contracting
officer shallmust provide a copy of the list to the successor contractor for determining employee
eligibility for vacation or other fringe benefits which are based upon length of service, including
service with predecessor contractors if such benefit is required by an applicable wage
determination.










Subpart 22.11 —Prefessional Employee Compensation— [Reserved

Subpart 22.12 - [Reserved]

Subpart 22.13 - Equal Opportunity for Veterans
22.1300 Scope-ef-subpatt.
This subpart prescribes policies and procedures for implementing the following:

(a) The Vietnam Era Veterans' Readjustment Assistance Act of 1972, as amended (38 U.S.C.
4211 and 4212) (the Act).

(b) The Veterans Employment Opportunities Act of 1998, Public Law 105-339.

e T e T



td(c) Executive Order 11701, January 24, 1973 (3 CFR, 1971—-1975 Comp., p. 752).
(ed) The regulations of the Secretary of Labor (41 CFR partparts 60-300 and 61-300).

22.1301 Definitions.
As used In this subpart- --

Active duty wartime or campaign badge veteran means a veteran who served on active duty in
the U.S. military, ground, naval, or air service, during a war or in a campaign or expedition for
which a campaign badge has been authorized under the laws administered by the Department of
Defense.

Armed Forces service medal veteran means any veteran who, while serving on active duty in the
U.S. military, ground, naval, or air service, participated in a United States military operation for
which an Armed Forces service medal was awarded pursuant to Executive Order 12985 (61 FR
1209).

Disabled veteran means-—
(1) A veteran of the U.S. military, ground, naval, or air service, who is entitled to compensation

(or who, but for the receipt of military retired pay, would be entitled to compensation) under
laws administered by the Secretary of Veterans Affairs; or

(2) A person who was discharged or released from active duty because of a service-connected
disability.




Protected veteran means a veteran who is protected under the non-discrimination and affirmative
action provisions of 38 U.S.C. 4212; specifically, a veteran who may be classified as a "disabled
veteran," "recently separated veteran," "active duty wartime or campaign badge veteran," or an
"Armed Forces service medal veteran," as defined by this section.

Qualified disabled veteran means a disabled veteran who has the ability to perform the essential
functions of the employment positions with or without reasonable accommodation.

Recently separated veteran means any veteran during the three-year period beginning on the date
of such veteran's discharge or release from active duty in the U.S. military, ground, naval, or air
service.

United States means the 50 States, the District of Columbia, Puerto Rico, the Northern Mariana
Islands, American Samoa, Guam, the U.S. Virgin Islands, and Wake Island.

22.1302 PelieyPresolicitation.

22.1302-1 Requirements.

(a)(1) Contractors and subcontractors, when entering into contracts and subcontracts subject to
the Act, are required to——

¢+(1) List all employment openings, with the appropriate employment service delivery system
where the opening occurs, except for-——

(#A) Executive and senior management positions;

(#B) Positions to be filled from within the contractor's organization; and

(#C) Positions lasting three days or less-;

(2i1) Take affirmative action to employ, advance in employment, and otherwise treat qualified
individuals, including qualified disabled veterans, without discrimination based upon their status

as a protected veteran, in all employment practices;

(31i1) Undertake appropriate outreach and positive recruitment activities that are reasonably
designed to effectively recruit protected veterans; and



(4-1v) Establish a hiring benchmark and apply it to hiring of protected veterans in each
establishment, on an annual basis, in the manner prescribed in the regulations of the Secretary of
Labor.

ta(2) The Act applies to all contracts and subcontracts for personal property and nonpersonal
services (including construction) of $266150,000 or more except—

(1) As waived by the Secretary of Labor-; or

(b) The requirements of the clause at 32.222-35, Equal Opportunity for Veterans,  Inany

contract with a State or local government (or any agency, instrumentality, or subdivision}-de),
the Act does not apply to any agency, instrumentality, or subdivision of that government that
does not participate in work on or under the contract.

(eb) The Act requires submission of the annual VETS-4212, Federal Contractor Veterans'
Employment Report (VETS-4212 Report) in all cases where the contractor or subcontractor has
received an award of $260150,000 or more, except for awards to State and local governments,
and foreign organizations where the workers are recruited outside of the United States.

22.1302-2 Solicitation provision and contract clauses.

(a)

(1) Insert the clause at 52.222-35. Equal Opportunity for Veterans, in solicitations and contracts
if the expected value is $150,000 or more, except when—

(1) Work is performed outside the United States by employees recruited outside the United
States; or

(i1) The Director, Office of Federal Contract Compliance Programs of the U.S. Department of
Labor, has waived, in accordance with 22.1302-3(a) or the head of the agency has waived., in
accordance with 22.1302-3(b), all of the terms of the clause.

(2) If the Director, Office of Federal Contract Compliance Programs of the U.S. Department of
Labor, or the head of the agency waives one or more (but not all) of the terms of the clause, use
the basic clause with its Alternate 1.




(b) Insert the clause at 52.222-37. Employment Reports on Veterans, in solicitations and
contracts containing the clause at 52.222-35. Equal Opportunity for Veterans.

22.13051302-3 Waivers.

(a) The Director, Office of Federal Contract Compliance Programs, Department of Labor, may
waive any or all of the terms of the clause at 52.222-35, Equal Opportunity for Veterans, for—

(1) Any contract if a waiver is in the national interest; or
(2) Groups or categories of contracts if a waiver is in the national interest and it is——
(1) Impracticable to act on each request individually; and

(i1) Determined that the waiver will substantially contribute to convenience in administering the
Act.

(b) The head of the agency may waive any requirement in this subpart when it is determined that
the contract is essential to the national security, and that its award without complying with such
requirements is necessary to the national security. Upon making such a determination, the head
of the agency must notify the Deputy Assistant Secretary of Labor in writing within 30 days.

(c) The contracting officer must submit requests for waivers in accordance with agency
procedures.

(d) The Deputy Assistant Secretary of Labor may withdraw an approved waiver for a specific
contract or group of contracts to be awarded, when in the Deputy's judgment such action is
necessary to achieve the purposes of the Act. The withdrawal does not apply to awarded
contracts. For procurements entered into by sealed bidding, such withdrawal does not apply
unless the withdrawal is made more than 10 calendar days before the date set for the opening of
bids.

2243061303 Evaluation and award.

(a) Except for contracts for commercial products or commercial services, or contracts that do not
exceed the simplified acquisition threshold, contracting officers must not obligate or expend
funds appropriated for the agency for a fiscal year to enter into a contract for the procurement of




personal property and nonpersonal services (including construction) with a contractor that has
not submitted the required annual VETS-4212, with respect to the preceding fiscal year if the
contractor was subject to the reporting requirements of 38 U.S.C. 4212(d) for that fiscal year.

(b) To verify if a proposed contractor is current with its submission of the VETS-4212 Report,
the contracting officer must query the Department of Eaberneticesand-reportsLabor's VETS-
4212 Database via the Internet at http://www.dol.gov/vets/vets4212.htm under "Filing
Verification".

22.1304 Postaward.

(a) The contracting officer must furnish to the contractor appropriate notices for posting when
they are prescribed by the Deputy Assistant Secretary of Labor (see
http://www.dol.gov/ofccp/regs/compliance/posters/ofccpost.htmy-.

(b) If performance under the clause at 52.222-35, Equal Opportunity for Veterans, may
necessitate a revision of a collective bargaining agreement, the contracting officer must advise
the affected labor unions that the Department of Labor will give them appropriate opportunity to
present their views. However, neither the contracting officer nor any representative of the
contracting officer may discuss with the contractor or any labor representative any aspect of the
collective bargaining agreement.

empleyment-effiee:(c) The Director, Office of Federal Contract Compliace Programs, is
responsible for investigating complaints.

(d) The contracting officer must take necessary action as soon as possible upon notification by
the appropriate agency official to implement any sanctions imposed on a contractor by the
Department of Labor for violations of the clause at 52.222-35, Equal Opportunity for Veterans.
These sanctions (see 41 CFR 60-300.66) may include-—

(al) Withholding progress payments;



(b2) Termination or suspension of the contract; or

(e3) Debarment of the contractor.

Subpart 22.14 - Employment of Workers with Disabilities

22.1400 Scope-efsubpart.

(a) This subpart prescribes policies and procedures for implementing section 503 of the
Rehabilitation Act of 19731973, as amended (29 U.S.C. 793) (the Act); Executive Order 11758,
January 15, 1974; and the regulations of the Secretary of Labor (41 CFR part 60-741).-n-this

(b) Section 503 of the Act applies to all Government contracts in excess of $15.000 for supplies
and services (including construction) except as waived by the Secretary of Labor under 22.1401-
3.

(c) In 221401 Policy-

this subpart, the terms contract and contractor include subcontract and subcontractor.

22.1401 Presolicitation.




22.1401-1 Requirements.
Contractors and subcontractors, when entering into contracts and subcontracts subject to the Act,
are required to-——

(a) Take affirmative action to employ, and advance in employment, qualified individuals with
disabilities, and to otherwise treat qualified individuals without discrimination based on their
physical or mental disability;

(b) Undertake appropriate outreach and positive recruitment activities that are reasonably
designed to effectively recruit qualified individuals with disabilities; and

(c) Compare the utilization of individuals with disabilities in their workforces to the utilization
goal, as prescribed in the regulations of the Secretary of Labor, on an annual basis.

. Leability
22.1401-2 Contract clause.

: 3 .)( ) Insert the
clause at 52 222- 36 Equal Opportumty for Workers w1th Dlsablhtles 1—mp}emeﬁ%s—th%Aet—

solicitations and contracts that exceed or are expected to exceed $15,000, except when—

(1) Both the performance of the work and the recruitment of workers will occur outside the
United States, Puerto Rico, the Northern Mariana Islands, American Samoa, Guam, the U.S.
Virgin Islands, and Wake Island; or

(11) The Director of OFCCP or agency head has waived, in accordance with 22.1401-3(a) or (b)
all the terms of the clause.

(2) If the Director of OFCCP or agency head waives one or more (but not all) of the terms of the
clause in accordance with 22.1401-3(a) or (b), use the basic clause with its Alternate 1.

(b) The requirements of the clause at 52.222-36;-Equal- Oppertunity-for Werkers-with

Pisabilitiesin- in any contract with a State or local government (or any agency, instrumentality,
or subdivision) shallmust not apply to any agency, instrumentality, or subdivision of that
government that does not participate in work on or under the contract.

22.44031401-3 Waivers.
(a) The Director of the Office of Federal Contract Compliance Programs of the U.S. Department
of Labor (Director of OFCCP), may waive the application of any or all of the terms of the clause

at 52.222-36. Equal Opportunity for Workers with Disabilitics. for-

(1) Any contract if a waiver is deemed to be in the national interest; or

(2) Groups or categories of contracts if a waiver is in the national interest and it is——



(1) Impracticable to act on each request individually; and

(i1) Determined that the waiver will substantially contribute to convenience in administering the
Act.

(b) The head of an agency may waive any requirement in this subpart when it is determined that
the contract is essential to the national security, and that its award without complying with such
requirements is necessary to the national security. Upon making such a determination, the head
of the agency shalmust notify the Director of OFCCP in writing within 30 days.

(c) The contracting officer shalmust submit requests for waivers in accordance with agency
procedures.

(d) A waiver granted for a particular class of contracts may be withdrawn for any contract within
that class whenever considered necessary by the Director of OFCCP to achieve the purposes of
the Act. The withdrawal shall not apply to contracts awarded before the withdrawal. The
withdrawal shall not apply to solicitations under any means of formal sealed bidding unless it is
made more than 10 days before the date set for bid opening.

22.1402 Postaward.

(a) The contracting officer shallmust furnish to the contractor appropriate notices that state the
contractor's obligations and the rights of individuals with disabilities. The contracting officer
may obtain these notices from the Office of Federal Contract Compliance Programs (OFCCP)
regional office.

22 1405 Collectivel . .
(b) If performance under the clause at 52.222-36, Equal Opportunity for Workers with

Disabilities, may necessitate a revision of a collective bargaining agreement, the contracting
officer shalmust advise the affected labor unions that the Department of Labor will give them
appropriate opportunity to present their views. However, neither the contracting officer nor any
representative of the contracting officer shall discuss with the contractor or any labor
representative any aspect of the collective bargaining agreement.

ta

(c)(1) Following agency procedures, the contracting office shallmust forward any complaints
received about the administration of section 503 of the Rehabilitation Act 0of 1973, as amended
(29 U.S.C. 793) to—

(1) Director, Office of Federal Contract Compliance Programs, U.S. Department of Labor, 200
Constitution Avenue; NWs., Washington, DC 20210; or

(211) Any OFCCP regional or area office.



(b2) The OFCCP shaHmust institute investigation of each complaint and shalmust be
responsible for developing a complete case record.

(d) The contracting officer shallmust take necessary action, as soon as possible upon notification
by the appropriate agency official, to implement any sanctions imposed on a contractor by the
Department of Labor for violations of the clause at 52.222-36, Equal Opportunity for Workers
with Disabilities. These sanctions (see 41 EFR60CEFR 60-741.66) may include-—

(al) Withholding from payments otherwise due;

(b2) Termination or suspension of the contract; or

(e3) Debarment of the contractor.

Subpart 22.15 - Prohibition of Acquisition of Products Produced by Forced or Indentured Child
Labor

22.1501 Definitions.
As used in this subpart——

Forced or indentured child labor means all work or service——

(1) Exacted from any person under the age of 18 under the menace of any penalty for its
nonperformance and for which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursuant to a contract the enforcement of which
can be accomplished by process or penalties.



List of Products Requiring Contractor Certification as to Forced or Indentured Child Labor
means the list published by the Department of Labor in accordance with E-O-Executive Order
13126 of June 12, 1999, Prohibition of Acquisition of Products Produced by Forced or
Indentured Child Labor. The list identifies products, by their country of origin, that the
Departments of Labor, Treasury, and State have a reasonable basis to believe might have been
mined, produced, or manufactured by forced or indentured child labor.

22.1502 Presolicitation.

22.1502-1 Policy.

Agencies must take appropriate action to enforce the laws prohibiting the manufacture or
importation of products that have been mined, produced, or manufactured wholly or in part by
forced or indentured child labor, consistent with 19 U.S.C. 1307, 29 U.S.C. 201, etseget seq., and
41 U.S.C. chapter 65. Agencies should make every effort to avoid acquiring such products.

221503 Procedures1502-2 Solicitation provision and contract clause.

(a)(1) Except as provided in paragraph (c) of this subsection, insert the provision at 52.222-18,
Certification Regarding Knowledge of Child Labor for aequiringListed End Products, in all
solicitations that are expected to exceed the micro-purchase threshold and are for the acquisition
of'end products (regardless of country of origin) of a type identified by country of origin on the
List of Products Requiring Contractor Certification as to Forced or Indentured Child Labor. The
contracting officer must identify in paragraph (b) of the provision at 52.222-18, Certification
Regarding Knowledge of Child Labor for Listed End Products any applicable end products and
countries of origin from the List. For solicitations estimated to equal or exceed $50,000, the
contracting officer must exclude from the List in the solicitation end products from any countries
identified in paragraph (c) of this subsection, in accordance with the specified thresholds.

€a(2) Insert the clause at 52.222-19, Child Labor—Cooperation with Authorities and Remedies,
in all solicitations and contracts for the acquisition of supplies that are expected to exceed the
micro-purchase threshold.

(b) When issuing a solicitation for supplies expected to exceed the micro-purchase threshold, the
contracting officer must check the List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor (the List) (www.dol.gov/ilab/) (see 22.45051502-2(ap-)(1).
Appearance of a product on the List is not a bar to purchase of any such product mined,
produced, or manufactured in the identified country, but rather is an alert that there is a
reasonable basis to believe that such product may have been mined, produced, or manufactured
by forced or indentured child labor.

(bc) The requirements of this subpart that result from the appearance of any end product on the
List do not apply to a solicitation or contract if the identified country of origin on the List is——



(1) Israel, and the anticipated value of the acquisition is $50,000 or more (see 25-486part 25 for
the Israeli Trade Act);

(2) Mexico, and the anticipated value of the acquisition is $102,280 or more (see subpart-part
254 for trade agreements); or

(3) Armenia, Aruba, Australia, Austria, Belgium, Bulgaria, Canada, Croatia, Cyprus, Czech
Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hong Kong, Hungary, Iceland,
Ireland, Italy, Japan, Korea, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Moldova,
Montenegro, Netherlands, New Zealand, North Macedonia, Norway, Poland, Portugal, Romania,
Singapore, Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Taiwan, Ukraine, or the
United Kingdom and the anticipated value of the acquisition is $174,000 or more (see
25:402(b)-part 25 for trade agreements).

€€22.1503 Evaluation and award.

(a) Except as provided in paragraph (bc) of thisseetion22.1502-2, before the contracting officer
may make an award for an end product (regardless of country of origin) of a type identified by
country of origin on the List the offeror must certify that-—

(1) It will not supply any end product on the List that was mined, produced, or manufactured in a
country identified on the List for that product, as specified in the solicitation by the contracting
officer in the Certification Regarding Knowledge of Child Labor for Listed End Products; or

(2

€)(1) It has made a good faith effort to determine whether forced or indentured child labor was
used to mine, produce, or manufacture any end product to be furnished under the contract that is
on the List and was mined, produced, or manufactured in a country identified on the List for that
product; and

(i1) On the basis of those efforts, the offeror is unaware of any such use of child labor.

(éb) Absent any actual knowledge that the certification is false, the contracting officer must rely
on the offerors' certifications in making award decisions.

€e(c) Proper certification will not prevent the head of an agency from imposing remedies in
accordance with 22.1504 if it is later discovered that the contractor has furnished an end product
or component that has in fact been mined, produced, or manufactured, wholly or in part, using
forced or indentured child labor.

22.1504 Postaward.
(a) Whenever a contracting officer has reason to believe that forced or indentured child labor was
used to mine, produce, or manufacture an end product furnished pursuant to a contract awarded

subject to the certification required #n-paragraph{eyofthisseetion;22.1502-2(a)(1) and
22.1503(a), the contracting officer must refer the matter for investigation by the agency's




Inspector General, the Attorney General, or the Secretary of the Treasury, whichever is
determined appropriate in accordance with agency procedures, except to the extent that the end

product is from the country listed n-paragraph-(b)-efthis-seetion;22.1502-2(c), under a contract
exceeding the applicable threshold.

(e Vielatiens:(b) The Government may impose remedies set forth in paragraph (bc) of this
section for the following violations (note that the violations in paragraphs (ab)(3) and (ab)(4) of
this section go beyond violations of the requirements relating to certification of end products)

(see22.1503):

(1) The contractor has submitted a false certification regarding knowledge of the use of forced or
indentured child labor.

(2) The contractor has failed to cooperate as required in accordance with the clause at 52.222-19,
Child Labor Cooperation with Authorities and Remedies, with an investigation of the use of
forced or indentured child labor by an Inspector General, the Attorney General, or the Secretary
of the Treasury.

(3) The contractor uses forced or indentured child labor in its mining, production, or
manufacturing processes.

(4) The contractor has furnished an end product or component mined, produced, or
manufactured, wholly or in part, by forced or indentured child labor. Remedies in paragraphs
(b)(2) and (b)(3) of this section are inappropriate unless the contractor knew of the violation.

e b

(¢) The Government may impose the following remedies for violations:

(1) The contracting officer may terminate the contract.

(2) The suspending and debarring official may suspend the contractor in accordance with the
procedures in subpart 9.4.

(3) The suspending and debarring official may debar the contractor for a period not to exceed 3
years in accordance with the procedures in subpart 9.4.




22.1601 Definitions.

United States, as used in this subpart-

United-States, means the 50 States, the District of Columbia, Puerto Rico, the Commonwealth of
the Northern Mariana Islands, American Samoa, Guam, the U.S. Virgin Islands, and Wake

Island.

22.1602 Presolicitation.

22.1602-1 Policy.

fa)(a) This subpart prescribes policies and procedures to implement Executive Order 13496,
dated January 30, 2009 (74 FR 6107, February 4, 2009). Executive Order 13496 requires
contractors to post a notice informing employees of their rights under Federal labor laws.

(b) The Secretary has determined that the notice must contain employee rights under the National
Labor Relations Act (Act), 29 U.S.C. 151 et seq. The Act encourages collective bargaining, and
protects the exercise by employees of their freedom to associate, to self-organize, and to
designate representatives of their own choosing for the purpose of negotiating the terms and
conditions of their employment or other mutual aid or protection.

ta(c) The requirements of this subpart do not apply to——



(1) Contracts under the simplified acquisition threshold;

(2) Subcontracts of $10,000 or less; and

(3) Contracts or subcontracts for work performed exclusively outside the United States.
brExemptions-granted-by-the Seeretary:

€

(d)(1) If the Secretary finds that the requirements of the Executive Order impair the ability of the
Government to procure goods and services on an economical and efficient basis or if special
circumstances require an exemption in order to serve the national interest, the Secretary may
exempt a contracting department or agency, or groups of departments or agencies, from the
requirements of any or all of the provisions of this Executive Order with respect to a particular
contract or subcontract, or any class of contracts or subcontracts, including the requirement to
include the clause at 52.222-40, or parts of that clause, in contracts.

(2) Requests for exemptions may be submitted in accordance with Department of Labor
regulations at 29 CFR 471.3.

22 .1604-Comphiance-evalaation1 602-2 Contract clause.

(a) Insert the clause at 52.222-40. Notification of Employee Rights under the National Labor
Relations Act, in all solicitations and eemplaintinvestigationscontracts, including acquisitions
for commercial products, commercial services, and commercially available off-the-shelf items,
except acquisitions—

(1) Under the simplified acquisition threshold. For indefinite-quantity contracts, include the
clause only if the value of orders in any calendar vear of the contract is expected to exceed the
simplified acquisition threshold;

(2) For work performed exclusively outside the United States: or

(3) Covered (in their entirety) by an exemption granted by the Secretary.

(b) A contracting agency may modify the clause at 52.222-40, if necessary, to reflect an
exemption granted by the Secretary (see 22.sanctionsfor-iolations1602-1(d)).

22.1603 Postaward.

(a) The Secretary may conduct compliance evaluations or investigate complaints of any
contractor or subcontractor to determine if any of the requirements of the clause at 52.222-40,
Notification of Employee Rights under the National Labor Relations Act, have been violated.

(b) Contracting departments and agencies shalmust cooperate with the Secretary and provide
such information and assistance as the Secretary may require in the performance of the
Secretary's functions.



(c) If the Secretary determines that there has been a violation, the Secretary may take such
actions as set forth in 29 CFR 471.14.

(d) The Secretary may not terminate or suspend a contract or suspend or debar a contractor if the
agency head has provided written objections, which must include a statement of reasons for the
objection and a finding that the contractor's performance is essential to the agency's mission, and
continues to object to the imposition of such sanctions and penalties. Procedures for enforcement
by the Secretary are set out in 29 CFR 471.10 through 29 CFR 471.16.

Subpart 22.17 - Combating Trafficking in Persons.

22.1700 Scope-ef-subpatt.
This subpart prescribes policy for implementing 22 U.S.C. chapter 78 and Executive Order

13627, Strengthening Protections Against Trafficking in Persons in Federal Contracts, dated
September 25, 2012.

22.1701 Applicability.
(a) This subpart applies to all acquisitions.

(b) The requirement at 22.1703¢e-1(b) for a certification and compliance plan applies only to any
portion of a contract or subcontract that——

(1) Is for supplies, other than commercially available off-the-shelf (COTS) items, to be acquired
outside the United States, or services to be performed outside the United States; and

(2) Has an estimated value that exceeds $766550,000.

22.1702 Definitions.
As used in this subpart- --



Agent means any individual, including a director, an officer, an employee, or an independent
contractor, authorized to act on behalf of the organization.

Coercion means-——
(a)
(1) Threats of serious harm to or physical restraint against any person;

(2) Any scheme, plan, or pattern intended to cause a person to believe that failure to perform an
act would result in serious harm to or physical restraint against any person; or

(3) The abuse or threatened abuse of the legal process.

Commercial sex act means any sex act on account of which anything of value is given to or
received by any person.

Debt bondage means the status or condition of a debtor arising from a pledge by the debtor of his
or her personal services or of those of a person under his or her control as a security for debt, if
the value of those services as reasonably assessed is not applied toward the liquidation of the

debt or the length and nature of those services are not respectively limited and defined.

Employee means an employee of the Contractor directly engaged in the performance of work
under the contract who has other than a minimal impact or involvement in contract performance.

Forced labor means knowingly providing or obtaining the labor or services of a person—

(1) By threats of serious harm to, or physical restraint against, that person or another person;

(2) By means of any scheme, plan, or pattern intended to cause the person to believe that, if the
person did not perform such labor or services, that person or another person would suffer serious

harm or physical restraint; or

(3) By means of the abuse or threatened abuse of law or the legal process.

Involuntary servitude includes a condition of servitude induced by means of———

(1) Any scheme, plan, or pattern intended to cause a person to believe that, if the person did not
enter into or continue in such conditions, that person or another person would suffer serious harm
or physical restraint; or



(2) The abuse or threatened abuse of the legal process.

Recruitment fees means fees of any type, including charges, costs, assessments, or other
financial obligations, that are associated with the recruiting process, regardless of the time,
manner, or location of imposition or collection of the fee.

(a)

(1) Recruitment fees include, but are not limited to, the following fees (when they are associated
with the recruiting process) for-—

(1) Soliciting, identifying, considering, interviewing, referring, retaining, transferring, selecting,
training, providing orientation to, skills testing, recommending, or placing employees or
potential employees;

(i1) Advertising:;

(ii1) Obtaining permanent or temporary labor certification, including any associated fees;

(iv) Processing applications and petitions;

(v) Acquiring visas, including any associated fees;

(vi) Acquiring photographs and identity or immigration documents, such as passports, including
any associated fees;

(vii) Accessing the job opportunity, including required medical examinations and
immunizations; background, reference, and security clearance checks and examinations; and
additional certifications;

(viii) An employer's recruiters, agents or attorneys, or other notary or legal fees;

(ix) Language interpretation or translation, arranging for or accompanying on travel, or providing
other advice to employees or potential employees;

(x) Government-mandated fees, such as border crossing fees, levies, or worker welfare funds;
(xi) Transportation and subsistence costs——
(A) While in transit, including, but not limited to, airfare or costs of other modes of

transportation, terminal fees, and travel taxes associated with travel from the country of origin to
the country of performance and the return journey upon the end of employment; and



(B) From the airport or disembarkation point to the worksite;
(xii) Security deposits, bonds, and insurance; and
(xiii) Equipment charges.

(2) A recruitment fee, as described in the introductory text of this definition, is a recruitment fee,
regardless of whether the payment is—

(1) Paid in property or money;

(i1) Deducted from wages;

(ii1) Paid back in wage or benefit concessions;

(iv) Paid back as a kickback, bribe, in-kind payment, free labor, tip, or tribute; or

(v) Collected by an employer or a third party, whether licensed or unlicensed, including, but not
limited to-——

(A) Agents;

(B) Labor brokers;

(C) Recruiters;

(D) Staffing firms (including private employment and placement firms);
(E) Subsidiaries/affiliates of the employer;

(F) Any agent or employee of such entities; and

(G) Subcontractors at all tiers.

Severe forms of trafficking in persons means——

(1) Sex trafficking in which a commercial sex act is induced by force, fraud, or coercion, or in
which the person induced to perform such act has not attained 18 years of age; or

(2) The recruitment, harboring, transportation, provision, or obtaining of a person for labor or
services, through the use of force, fraud, or coercion for the purpose of subjection to involuntary
servitude, peonage, debt bondage, or slavery.



Sex trafficking means the recruitment, harboring, transportation, provision, e+-obtaining,
patronizing, or soliciting of a person for the purpose of a commercial sex act.

Subcontractor means any supplier, distributor, vendor, or firm that furnishes supplies or services
to or for a prime contractor or another subcontractor.

United States means the 50 States, the District of Columbia, and outlying areas.
22.1703 PelieyPresolicitation.

22.1703-1 Requirements.

(a) The United States Government has adopted a policy prohibiting trafficking in persons,
including thecertain trafficking-related activities-belew. Additional information about trafficking
in persons may be found at the website for the Department of State's Office to Monitor and

Combat Trafficking in Persons at http://www.state.gov/j/tip—See-47-405(b)fercontract

all/ . Government

solicitations and contracts must—

(al) Prohibit contractors, contractor employees, subcontractors, subcontractor employees, and
their agents from- the trafficking-related activities listed in paragraph (b) of the clause at 52.222-
50, Combating Trafficking in Persons.







tb) Require contractors and subcontractors to notify employees of the prohibited activities
deseribedreferenced in paragraph (a)(1) of this seetiensubsection and the actions that may be
taken against them for violations:.

(3) Require the contractor and subcontractors to—

(1) Disclose to the contracting officer and the agency Inspector General information sufficient to
identify the nature and extent of an offense and the individuals responsible for the conduct:

(i1) Provide timely and complete responses to Government auditors' and investigators' requests

for documents:

(€eiii) Cooperate fully in providing reasonable access to their facilities and staff (both inside and
outside the U.S.) to allow contracting agencies and other responsible Federal agencies to conduct
audits, investigations, or other actions to ascertain compliance with the Trafficking Victims
Protection Act (22 U.S.C. chapter 78), Executive Order 13627, or any other applicable law or
regulation establishing restrictions on trafficking in persons, the procurement of commercial sex
acts, or the use of forced labor; and

(4) Provide suitable remedies. including termination, to be imposed on contractors that fail to
comply with the requirements of paragraphs (a)(1) through (3) and (b) of this subsection.

(b) With regard to certification and a compliance plan-, Government solicitations and contracts
must—

(H

€)(1) Require the apparent successful offeror to provide, before contract award, a certification
(see 52.222-56) that the offeror has a compliance plan if any portion of the contract or
subcontract-——



(A) Is for supplies, other than COTS items (see 2.101), to be acquired outside the United States,
or services to be performed outside the United States; and

(B) The estimated value exceeds $760550,000.

(i1) The certification must state that-—

(A) The offeror has implemented the plan and has implemented procedures to prevent any
prohibited activities and to monitor, detect, and terminate the contract with a subcontractor or
agent engaging in prohibited activities; and

(B) After having conducted due diligence, either-—

(1)(1) To the best of the offeror's knowledge and belief, neither it nor any of its agents, proposed
subcontractors, or their agents, has engaged in any such activities; or

(2)(2) If abuses relating to any of the prohibited activities identified in 52.222-50(b) have been
found, the offeror or proposed subcontractor has taken the appropriate remedial and referral
actions;

(2) Require annual certifications (see 52.222-50(h)(5)) during performance of the contract, when
a compliance plan was required at award;

(3

€)(1) Require the contractor to obtain a certification from each subcontractor, prior to award of a
subcontract, if any portion of the subcontract-——

(A) Is for supplies, other than COTS items (see 2.101), to be acquired outside the United States,
or services to be performed outside the United States; and

(B) The estimated value exceeds $766550,000.

(i1) The certification must state that-——

(A) The subcontractor has implemented a compliance plan; and

(B) After having conducted due diligence, either-——

(1)(T1) To the best of the subcontractor's knowledge and belief, neither it nor any of its agents,
subcontractors, or their agents, has engaged in any such activities; or

(2)(2) If abuses relating to any of the prohibited activities identified in 52.222-50(b) have been
found, the subcontractor has taken the appropriate remedial and referral actions;



(4) Require the contractor to obtain annual certifications from subcontractors during performance
of the contract, when a compliance plan was required at the time of subcontract award; and

(5) Require that any compliance plan or procedures shaimust be appropriate to the size and
complexity of the contract and the nature and scope of its activities, including the number of
non-U.S. citizens expected to be employed and the risk that the contract or subcontract will

involve services or supplies susceptible to trafficking in persons. The minimum elements of the
plan are specified at 52.222-50(h3;).

h-Reguire the contractortnd-subeontractors-to-

€22.1703-2 Solicitation provisions and contract clauses.

(a)(1) Biselese-telnsert the clause at 52.222-50, Combating Trafficking in Persons, in all
solicitations and contracts.
(2) Use the clause with its Alternate I when the contract will be performed outside the United

States and the contracting officer and-the-ageneyInspectorGeneralinformationsufficientto
rdentify-the natareand-extenthas been notificd of an-effense-and-the-individualsrespensiblefor

the-conduet:specific U.S. directives or notices regarding combating trafficking in persons (such
as general orders or military listings of "off-limits" local establishments) that apply to contractor
employees at the contract place of performance.

&aé%mes&gaﬁm&eﬁe%heﬁe&eﬂs%ﬁeﬁmﬂ%e—wﬁh—mepmwswn at 52. 222 56
Cert1ﬁcat10n Regardlng Trafﬁckmg %etms—?re%ee&ea%et—@%—U—S—&ehaﬁeﬂS}—E*ee&me

Persons Comphance Plan in p%seas—th%p%eeu*eme&t—ef—eemmefe}al—s%kaets—er—%%ef B
foreeddaberandsolicitations if—

(1) It is possible that at least $550,000 of the value of the contract may be performed outside the
United States; and

The acquisition is not entirely for commercially available off-the-shelf items.




22.1704 Vielations-and-remediesPostaward.
(a) Violations. It is a violation of the Trafficking Victims Protection Act of 2000, as amended,
(22 U.S.C. chapter 78), E.O. 13627, or the policies of this subpart if—

H—) the contractor, contractor employee subcontractor subcontractor employee or agent eﬁgages

4-TFhe-eontractor-fails to comply with the requirements of the clause at 52.222-50, Combating
Trafficking in Persons.

(b) Credible information. Upon receipt of credible information regarding a violation listed in
paragraph (a) of this section, the contracting officer—

H-Shal must promptly notify, in accordance with agency procedures, the agency Inspector
General, the agency debarring and suspending official, and if appropriate, law enforcement

officials with jurisdiction over the alleged offense; and

2} may direct the contractor to take specific steps to abate the alleged violation or enforce the
requirements of its compliance plan.

(c) Receipt of agency Inspector General report.

(1) The head of an executive agency shalmust ensure that the contracting officer is provided a
copy of the agency Inspector General report of an investigation of a violation of the trafficking in

persons prohibitions in 224+703(a)yand-52.222-50(b).
2)

(1) Upon receipt of a report from the agency Inspector General that provides support for the

allegatlons the head of the executive agency—m—aeeefd—aﬂe%wﬁh—ageﬁey—pfeeeéufes—shaﬂ
must—

A(A) Refer the matter to the agency suspending and debarring official; and

(B) In accordance with agency procedures, delegate to an authorized agency official, who may
also be the agency suspending or debarring official, the responsibility to—

(1)(1) Expeditiously conduct an administrative proceeding, allowing the contractor the
opportunity to respond to the report;



(B2)(2) Make a final determination as to whether the allegations are substantiated; and
(€3)(3) Notify the contracting officer of the determination.

(i1) Whether or not the official authorized to conduct the administrative proceeding described in
paragraph (c)(2)(i)(B) of this section is the suspending and debarring official, the suspending and
debarring official has the authority, at any time before or after the final determination as to
whether the allegations are substantiated, to use the suspension and debarment procedures in
subpart 9.4 to suspend, propose for debarment, or debar the contractor, if appropriate, also
considering the factors at22-1704in paragraph (d)(2)) of this section.

(d) Remedies. After a final determination in accordance with paragraph (c)(2)(ii) of this section
that the allegations of a trafficking in persons violation are substantiated, the contracting officer
shalmust—

(1) Enter the violation in FAPIIS (see part 42-4503(h));); and

(2) Consider taking any of the remedies specified in paragraph (e) of the clause at 52.222-50,
Combating Trafficking in Persons. These remedies are in addition to any other remedies

avallable to the United States Government. —V\Lhenrdeteﬂﬂmmg—th%aﬁpfepﬁ%ﬁemeées—the




22.1801 Definitions.
As used in this subpart-——

Commercially available off-the-shelf (COTS) item- —

(a)
(1) Means any item of supply that is——

(1) A commercial product (as defined in paragraph (1) of the definition of "commercial product"
at 2.1013:;

(i1) Sold in substantial quantities in the commercial marketplace; and

(ii1) Offered to the Government, without modification, in the same form in which it is sold in the
commercial marketplace; and

(2) Does not include bulk cargo, as defined in 46 U.S.C. 40102(4), such as agricultural products
and petroleum products. Per 46 CFR 525.1(¢c)(2), "bulk cargo" means cargo that is loaded and
carried in bulk onboard ship without mark or count, in a loose unpackaged form, having
homogenous characteristics. Bulk cargo loaded into intermodal equipment, except LASH or
Seabee barges, is subject to mark and count and, therefore, ceases to be bulk cargo.

Employee assigned to the contract means an employee who was hired after November 6, 1986
(after November 27, 2009, in the Commonwealth of the Northern Mariana Islands), who is
directly performing work, in the United States, under a contract that is required to include the
clause prescribed at 22.48631802-2. An employee is not considered to be directly performing
work under a contract if the employee——



(1) Normally performs support work, such as indirect or overhead functions; and

(2) Does not perform any substantial duties applicable to the contract.

Subcontract means any contract, as defined in 2.101, entered into by a subcontractor to furnish
supplies or services for performance of a prime contract or a subcontract. It includes but is not
limited to purchase orders, and changes and modifications to purchase orders.

Subcontractor means any supplier, distributor, vendor, or firm that furnishes supplies or services
to or for a prime contractor or another subcontractor.

United States;-as-definedin-8-U-S-CH0Ha)38); means the 50 States, the District of Columbia,

Puerto Rico, Guam, the Commonwealth of the Northern Mariana Islands; and the U.S. Virgin
Islands-, as defined in 8 U.S.C. 1101(a)(38).

22.1802 Presolicitation.

22.1802-1 Policy.

¢a(a) This subpart prescribes policies and procedures requiring contractors to utilize the
Department of Homeland Security (DHS). United States Citizenship and Immigration Service's
employment eligibility verification program (E-Verify) as the means for verifying employment
eligibility of certain employees.

(b) Statutes and Executive orders require employers to abide by the immigration laws of the
United States and to employ in the United States only individuals who are eligible to work in the
United States. The E-Verify program provides an Internet-based means of verifying employment
eligibility of workers employed in the United States, but is not a substitute for any other
employment eligibility verification requirements.

(bc) Contracting officers shallmust include in solicitations and contracts, as prescribed atin
22.48031802-2, requirements that Federal contractors must——

(1) Enroll as Federal contractors in E-Verify;

(2) Use E-Verify to verify employment eligibility of all new hires working in the United States,
except that the contractor may choose to verify only new hires assigned to the contract if the
contractor is——

(1) An institution of higher education (as defined at 20 U.S.C. 1001(a));

(i1) A State or local government or the government of a Federally recognized Indian tribe; or

(i11) A surety performing under a takeover agreement entered into with a Federal agency pursuant
to a performance bond,



(3) Use E-Verify to verify employment eligibility of all employees assigned to the contract; and
(4) Include these requirements, as required by the clause at 52.222-54, in subcontracts for-—

(1) Services, except for commercial services that are part of the purchase of a COTS item (or an
item that would be a COTS item, but for minor modifications), performed by the COTS provider,
and are normally provided for that COTS item; and

(i1) Construction.

(ed) Contractors may elect to verify employment eligibility of all existing employees working in
the United States who were hired after November 6, 1986 (after November 27, 2009, in the
Commonwealth of the Northern Mariana Islandsy). instead of just those employees assigned to
the contract. The contractor is not required to verify employment eligibility of-—

(1) Employees who hold an active security clearance of confidential, secret, or top secret; or

(2) Employees for whom background investigations have been completed and credentials issued
pursuant to Homeland Security Presidential Directive (HSPD)-12.

(ée) In exceptional cases, the head of the contracting activity may waive the E-Verify
requirement for a contract or subcontract or a class of contracts or subcontracts, either
temporarily or for the period of performance. This waiver authority may not be delegated.

(ef) DHS and the Social Security Administration (SSA) may terminate a contractor's
memorandum of understanding (MOU) and deny access to the E-Verify system in accordance
with the terms of the MOU. If DHS or SSA terminates a contractor's MOU, the terminating
agency must refer the contractor to a suspending and debarring official for possible suspension or
debarment action. During the period between termination of the MOU and a decision by the
suspending and debarring official whether to suspend or debar, the contractor is excused from its
obligations under paragraph (b) of the clause at 52.222-54. If the contractor is suspended,
debarred, or subject to a voluntary exclusion as a result of the MOU termination, the contractor is
not eligible to participate in E-Verify during the period of its suspension, debarment, or
voluntary exclusion. If the contractor is not suspended, debarred, or subject to a voluntary
exclusion, then the contractor must re-enretreenroll in E-Verify.

22.48631802-2 Contract clause.

Insert the clause at 52.222-54, Employment Eligibility Verification, in all solicitations and
contracts that exceed $150,000, except those that—

(a) Are only for work that will be performed outside the United States;

(b) Are for a period of performance of less than 120 days; or

(c) Are only for-—



(1) Commercially available off-the-shelf items;

(2) Items that would be COTS items, but for minor modifications (as defined at paragraph (3)(ii)
of the-definition of "commercial preduetsproduct” at 2.101):;

(3) Items that would be COTS items if they were not bulk cargo; or
(4) Commercial services that are-—

(1) Part of the purchase of a COTS item (or an item that would be a COTS item, but for minor
modifications);

(i1) Performed by the COTS provider; and
(ii1) Are normally provided for that COTS item.
Subpart 22.19 - Increasing the Minimum Wage for Contractors.

22.1900 Scope of subpart.

This subpart prescribes policies and procedures to implement Executive Order (E.O.) 14026,
Increasing the Minimum Wage for Federal Contractors, which requires minimum wages for
certain workers; Department of Labor (DOL) implementing regulations are found at 29 CFR part
23. This E.O. superseded E.O. 13658; DOL implementing regulations for E.O. 13658 are found
at 29 CFR part 10.

22.1901 Definitions.
As used in this subpart—

United States means the 50 States, the District of Columbia, Puerto Rico, the Northern Mariana
Islands, American Samoa, Guam, the U.S. Virgin Islands, Johnston Island, Wake Island, and the
outer Continental Shelf as defined in the Outer Continental Shelf Lands Act (43 U.S.C. 1331, et

seq.).

Worker; (in accordance with 29 CFR 23.209—)—

(H

€)(1) Means any person engaged in performing work on, or in connection with, a contract covered
by Executive Order 14026, and

(A) Whose wages under such contract are governed by the Fair Labor Standards Act (29 U.S.C.
chapter 8), the Service Contract Labor Standards statute (41 U.S.C. chapter 67), or the Wage
Rate Requirements (Construction) statute (40 U.S.C. chapter 31, subchapter IV),



(B) Other than individuals employed in a bona fide executive, administrative, or professional
capacity, as those terms are defined in 29 CFR part 541,

(C) Regardless of the contractual relationship alleged to exist between the individual and the
employer.

(1) Includes workers performing on, or in connection with, the contract whose wages are
calculated pursuant to special certificates issued under 29 U.S.C. 214(c).

(ii1) Also includes any person working on, or in connection with, the contract and individually
registered in a bona fide apprenticeship or training program registered with the Department of
Labor's Employment and Training Administration, Office of Apprenticeship, or with a State
Apprenticeship Agency recognized by the Office of Apprenticeship.

2

€)(1) A worker performs on a contract if the worker directly performs the specific services called
for by the contract; and

(i1) A worker performs in connection with a contract if the worker's work activities are necessary
to the performance of a contract but are not the specific services called for by the contract.

22.1902 Policy.

(a) Pursuant to Executive Order 14026, the minimum hourly wage rate required to be paid to
workers performing on, or in connection with, contracts and subcontracts subject to this subpart
15—

(1) At least $15.00 per hour beginning January 30, 2022; and

(2) Beginning January 1, 2023, and annually thereafter, an amount determined by the Secretary
of Labor. The Administrator of the Wage and Hour Division (the Administrator) will notify the
public of the new E.O. minimum wage rate at least 90 days before it is to take effect. (See
22.1904.)

(b) Relationship with other wage rates.

(1) Nothing in this subpart shall excuse noncompliance with any applicable Federal or State
prevailing wage law or any applicable law or municipal ordinance or any applicable contract
establishing a minimum wage higher than the E.O. minimum wage. However, wage increases
under such other laws or municipal ordinances are not subject to price adjustment under this
subpart.



(2) The E.O. minimum wage rate applies whenever it is higher than any applicable collective
bargaining agreement(s) wage rate.

(c) Application to tipped workers. Policies and procedures in DOL regulations at 29 CFR
23.240(b) and 23.280 address the relationship between the E.O. minimum wage and wages of
workers engaged in an occupation in which they customarily and regularly receive more than
$30 a month in tips.

22.1903 Applicability.

(a) This subpart applies to contracts covered by the Service Contract Labor Standards statute (41
U.S.C. chapter 67, formerly known as the Service Contract Act, subpart 22.10), or the Wage
Rate Requirements (Construction) statute (40 U.S.C. chapter 31, Subchapter IV, formerly known
as the Davis Bacon Act, subpart 22.4), that require performance in whole or in part within the
United States (the 50 States, the District of Columbia, Puerto Rico, the Northern Mariana
Islands, American Samoa, Guam, the U.S. Virgin Islands, Johnston Island, Wake Island, and the
outer Continental Shelf as defined in the Outer Continental Shelf Lands Act (43 U.S.C. 1331, et
seq.)). When performance is in part within and in part outside the United States, this subpart
applies to the part of the contract that is performed within the United States.

(b)

€)(1) This subpart applies to workers as defined at 22.1901. As provided in that definition-——
(1) Workers are covered regardless of the contractual relationship alleged to exist between the
contractor or subcontractor and the worker;

(i1) Workers with disabilities whose wages are calculated pursuant to special certificates issued
under 29 U.S.C. 214(c) are covered; and

(i11)) Workers who are registered in a bona fide apprenticeship program or training program
registered with the Department of Labor's Employment and Training Administration, Office of
Apprenticeship, or with a State Apprenticeship Agency recognized by the Office of
Apprenticeship, are covered.

(2) This subpart does not apply to-——

(1) Fair Labor Standards Act (FLSA)-covered individuals performing in connection with
contracts covered by the E.O., i.e., those individuals who perform duties necessary to the
performance of the contract, but who are not directly engaged in performing the specific work
called for by the contract, and who spend less than 20 percent of their hours worked in a
particular workweek performing in connection with such contracts;

(i1) Individuals exempted from the minimum wage requirements of the FLSA under 29 U.S.C.
213(a) and 214(a) and (b), unless otherwise covered by the Service Contract Labor Standards



statute or the Wage Rate Requirements (Construction) statute. These individuals include but are
not limited to-—

(A) Learners, apprentices, or messengers whose wages are calculated pursuant to special
certificates issued under 29 U.S.C. 214(a);

(B) Students whose wages are calculated pursuant to special certificates issued under 29 U.S.C.
214(b); and

(C) Those employed in a bona fide executive, administrative, or professional capacity (29 U.S.C.
213(a)(1) and 29 CFR part 541).

(c) Agency Labor Advisors, as defined at 22.001, are listed at https://www.sam.gov; and are
available to provide guidance and assistance with the application of this subpart.

22.1904 Annual Executive Order Minimum Wage Rate.
(a) For the E.O. minimum wage rate that becomes effective on January 30, 2022, and annually
thereafter, the Administrator will-—

(1) Notify the public of the new E.O. minimum wage rate at least 90 days before it becomes
effective by publishing a notice in the Federal Register;

(2) Publish and maintain on Wage Determinations at SAM.gov, https://www.sam.gov; or any
successor site, the E.O. minimum wage rate; and

(3) Include a general notice on wage determinations which are issued under the Service Contract
Labor Standards statute or the Wage Rate Requirements (Construction) statute. The notice will
provide information on the E.O. minimum wage and how to obtain annual updates.

(b

€)(1) The contractor may request a price adjustment only after the effective date of a new annual
E.O. minimum wage determination published pursuant to paragraph (a). Prices will be adjusted
only for increased labor costs (including subcontractor labor costs) as a result of the annual E.O.
minimum wage, and for associated labor costs (including those for subcontractors). Associated
labor costs shalimust include increases or decreases that result from changes in social security
and unemployment taxes and workers' compensation insurance, but will not otherwise include
any amount for general and administrative costs, overhead, or profit.

(2) The wage rate price adjustment under this clause is the lowest amount calculated by
subtracting from the new E.O. wage rate the following: The current E.O. minimum wage rate;
the current service or construction wage determination rate under the contract (if the wage rate is
applicable to that worker); or the actual wage currently paid the worker. If the amount is zero or
below, there will be no increase paid for this worker.
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(3) The contracting officer shalmust not adjust the contract price for any costs other than those
identified in paragraph (b)(1) of this section, and shallmust not provide duplicate price
adjustments with any price adjustment under clauses implementing the Service Contract Labor
Standards statute or the Wage Rate Requirements (Construction) statute.

22.1905 Enforcement of Executive Order Minimum Wage Requirements.
(a) Authority.

(1) Section 5 of the E.O. grants the authority for investigating potential violations of, and
obtaining compliance with, the E.O. to the Secretary of Labor. The Secretary of Labor, in
promulgating the implementing regulations required by Section 4 of the E.O., has assigned this
authority to the Administrator. Contracting agencies do not have authority to conduct compliance
investigations under 29 CFR part 10 or part 23 as implemented in this subpart. This does not
limit the contracting officer's authority to otherwise enforce the terms and conditions of the
contract.

(2) Contracting officers shathmust withhold payment at the direction of the Administrator.

(3) The contracting officer shathmust withhold payment, without a request from the
Administrator, if the contractor fails to comply with the requirements in paragraph (e)(2) of
52.222-55, Minimum Wages for Contractor Workers Under Executive Order 14026 to furnish
payroll records, until such time as the noncompliance is corrected.

(b) Complaints.



(1) Complaints may be filed with the contracting officer or the Administrator by any person,
entity, or organization that believes a violation of this subpart has occurred.

(2) The identity of any individual who makes a written or oral statement as a complaint or in the
course of an investigation, as well as portions of the statement which would reveal the
individual's identity, shallmust not be disclosed in any manner to anyone other than Federal
officials without the prior consent of the individual, unless otherwise authorized by law.

(3) Upon receipt of a complaint, or if notified that the Administrator has received a complaint,
the contracting officer shallmust report the following information, within 14 days, if available
without conducting an investigation, to the Department of Labor, Wage and Hour Division,
Office of Government Contracts, 200 Constitution Avenue N-WNW., Room S3006, Washington,
B-&-DC 20210.

(1) The complaint or description of the alleged violation;

(i1) Available statements by the worker, contractor, or any other person regarding the alleged
violation;

(ii1) Evidence that clause 52.222-55, Minimum Wages for Contractor Workers Under Executive
Order 14026, (or its predecessor for complaints under 29 CFR part 10) was included in the
contract;

(iv) Information concerning known settlement negotiations between the parties, if applicable;
and

(v) Any other relevant facts known to the contracting officer or other information requested by
the Wage and Hour Division.

(c) Investigations. Complaints will be investigated by the Administrator, if warranted, in
accordance with the procedures in 29 CFR part 23.430.

(d) Remedies and sanctions— —

(1) Unpaid wages. When the Administrator's investigation reveals that a contractor has failed to
pay the applicable E.O. minimum wage, the Administrator will notify the contractor and the
contracting agency of the unpaid wage violation, and request that the contractor remedy the
violation. If the contractor does not remedy the violation, the Administrator may direct
withholding of payments due on the contract or any other contract between the contractor and the
Federal Government. Upon final decision and direction of the Administrator, the contracting
agency shalmust transfer the withheld funds to the Department of Labor for disbursement in
accordance with the procedures at 22.406-9¢e}404-2.

(2) Antiretaliation. When a contractor has been found to have violated paragraph (i) of clause
52.222-55, Minimum Wages for Contractor Workers Under Executive Order 14026, the
Administrator may provide for relief to the worker in accordance with 29 CFR 23.440.



(3) Debarment.

(i) The Department of Labor may initiate debarment proceedings under 29 CFR 23.520
whenever a contractor is found to have disregarded its obligations under 29 CFR part 23.

(i1) Contracting officers shallmust consider notifying the agency suspending and debarring
official in accordance with agency procedures when a contractor commits significant violations
of contract terms and conditions related to this subpart.

(4) Retroactive inclusion of contract clause. If a contracting agency fails to include the contract
clause in a contract to which E.O. 14026 applies, the contracting agency, on its own initiative or
within 15 calendar days of notification by an authorized representative of the Department of
Labor, shallmust incorporate the contract clause in the contract retroactive to commencement of
performance under the contract through the exercise of any and all authority that may be needed
(including, where necessary, its authority to negotiate or amend, its authority to pay any
necessary additional costs, and its authority under any contract provision authorizing changes,
cancellation and termination).

22.1906 Contract clause.

Insert the clause at 52.222-55, Minimum Wages for Contractor Workers Under Executive Order
14026, in solicitations and contracts that include the clause at 52.222-6, Construction Wage Rate
Requirements, or 52.222-41, Service Contract Labor Standards, where work is to be performed,
in whole or in part, in the United States.

Subpart 22.20 - [Reserved]

Subpart 22.21 - Establishing Paid Sick Leave for Federal Contractors.

22.2101 Definitions.
As used in this subpart-(in-aceordance-with 29-CER13-2)—

Accrual year means the 12-month period during which a contractor may limit an employee's
accrual of paid sick leave to no less than 56 hours (see 29 CFR 13.5(b)(1)).

Certification issued by a health care provider has the meaning given in 29 CFR 13.2.

Employee-—



(H

€)(1) Means any person engaged in performing work on or in connection with a contract covered
by E.O. 13706; and

(A) Whose wages under such contract are governed by the Service Contract Labor Standards
statute (41 U.S.C. chapter 67), the Wage Rate Requirements (Construction) statute (40 U.S.C.
chapter 31, subchapter IV), or the Fair Labor Standards Act (29 U.S.C. chapter 8);

(B) Including employees who qualify for an exemption from the Fair Labor Standards Act's
minimum wage and overtime provisions; and

(C) Regardless of the contractual relationship alleged to exist between the individual and the
employer; and

(i1) Includes any person performing work on or in connection with the contract and individually
registered in a bona fide apprenticeship or training program registered with the Department of
Labor's Employment and Training Administration, Office of Apprenticeship, or with a State
Apprenticeship Agency recognized by the Office of Apprenticeship.

2

€)(1) An employee performs on a contract if the employee directly performs the specific services
called for by the contract; and

(i) An employee performs in connection with a contract if the employee's work activities are
necessary to the performance of a contract but are not the specific services called for by the
contract.

Health care provider has the meaning given in 29 CFR 13.2.

Multiemployer plan means a plan to which more than one employer is required to contribute and
which is maintained pursuant to one or more collective bargaining agreements between one or
more employee organizations and more than one employer.

Paid sick leave means compensated absence from employment that is required by E.O. 13706
and 29 CFR part 13.

22.2102 PelieyPresolicitation.

22.2102-1 General.

(a) Fhe-Governmentshall require-eontractorsThis subpart prescribes policies and procedures to
allewimplement E.O. 13706, Establishing Paid Sick Leave for Federal Contractors, dated
September 7, 2015, and Department of Labor implementing regulations at 29 CFR part 13.




(b) This subpart applies to—

(1) Contracts that—

(1) Are covered by the Service Contract Labor Standards statute (41 U.S.C. chapter 67, formerly
known as the Service Contract Act, subpart 22.10), or the Wage Rate Requirements
(Construction) statute (40 U.S.C. chapter 31, Subchapter IV, formerly known as the Davis-Bacon
Act, 22.402-3); and

(i1) Require performance in whole or in part within the United States. When performance is in
part within and in part outside the United States, this subpart applies to the part of the contract
that is performed within the United States: and

(2) Employees performing wesk-on or in connection with such contracts whose wages are
governed by the Service Contract Labor Standards statute, the Wage Rate Requirements
(Construction) statute, or the Fair Labor Standards Act, including employees who qualify for an
exemption from the Fair Labor Standards Act's minimum wage and overtime provisions.

(¢) The following are excluded from coverage under this subpart:

(1) Employees performing in connection with contracts covered by the E.O. for less than 20
percent of their work hours in a given workweek. This exclusion is inapplicable to employees
performing on contracts covered by the E.O., i.e., those employees directly engaged in

erforming the specific work called for by the contract, at any point during the workweek (see 29

CFR 13.4(¢)).
a-contract-covered-by E-O-13706-to-acerueanduse(2) Until the earlier of the date the agreement

terminates or January 1. 2020, employees whose covered work is governed by a collective
bargaining agreement ratified before September 30, 2016, that—

(1) Already provides 56 hours (or 7 days, if the agreement refers to days rather than hours) of
paid sick leavetime (or paid time off that may be used for reasons related to sickness or health
care) each year; or

(11) Provides less than 56 hours (or 7 days, if the agreement refers to days rather than hours) of
paid sick time (or paid time off that may be used for reasons related to sickness or health care)
each year, provided that each year the contractor provides covered employees with the difference
between 56 hours (or 7 days) and the amount provided under the existing agreement in

accordance with the E:O-—and-29 CFR Part-13.4(f).

by nteraction-with-ethertaws-(3) The Government's unilateral exercise of a pre-negotiated

option to renew an existing contract that does not contain the clause at 52.222-62 will not
automatically trigger the application of that clause. (See definition of "new contract" at 29 CFR

13.2).




(d) Nothing in E.O. 13706 or 29 CFR part 13 shall excuse noncompliance with or supersede any
applicable Federal or State law, any applicable law or municipal ordinance, or a collective
bargaining agreement requiring greater paid sick leave or leave rights than those established
under E.O. 13706 and 29 CFR part 13. For additional details regarding interaction with the
Service Contract Labor Standards statute, the Wage Rate Requirements (Construction) statute,
the Family and Medical Leave Act, and State and local paid sick time laws, see 29 CFR
13.5(f)(2) through (4).

(e) Interaction-with-paid-time-off policies.

(a) The Government must require contractors to allow employees performing work on or in
connection with a contract covered by E.O. 13706 to accrue and use paid sick leave in
accordance with the E.O. and 29 CFR part 13.

(b) In accordance with 29 CFR 13.5(f)(5)(i), the paid sick leave requirements of E.O. 13706 and
29 CFR part 13 may be satisfied by a contractor's voluntary paid time off policy, whether
provided pursuant to a collective bargaining agreement or otherwise, where the voluntary paid
time off policy meets or exceeds the requirements. For additional details regarding paid time off
policies, see 29 CFR 13.5(f)(5)(ii) and (iii).

td(c) Employees cannot waive, nor may contractors induce employees to waive, their rights
under E.O. 13706 or 29 CFR part 13 (see 29 CFR 13.7).

(d) Contractors may fulfill their obligations under E.O. 13706 and 29 CFR part 13 jointly with
other contractors through a multiemployer plan, or may fulfill their obligations through an
individual fund, plan, or program (see 29 CFR 13.8).

(e) Unless otherwise provided in this subpart, compliance is the responsibility of the contractor,
and enforcement is the responsibility of the Department of Labor.

222103 Applicability-
T ¥

(a)-Contracts-that-

known as the Scrvice Contract Act. subpart 22.10). or the Wage Rate Requirements
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In accordance with 29 CFR 13.5, and by operation of the clause at 52.222-62, Paid Sick Leave
Under Executive Order 13706, the following contractor requirements apply:

(a) Accrual.

(1) Contractors are required to permit an employee to accrue not less than 1 hour of paid sick
leave for every 30 hours worked on or in connection with a contract covered by the E.O. (see 29
CFR 13.5(a)(1)).

(2) Contractors are required to inform each employee, in writing, of the amount of paid sick
leave the employee has accrued but not used no less than once each pay period or each month,
whichever interval is shorter, as well as upon a separation from employment and upon
reinstatement of paid sick leave, pursuant to 29 CFR 13.5(b)(4) (see 29 CFR 13.5(a)(2)).



(3) Contractors may choose to provide employees with at least 56 hours of paid sick leave at the
beginning of each accrual year rather than allowing the employee to accrue such leave based on
hours worked over time (see 29 CFR 13.5(a)(3)).

(b) Maximum accrual, carryover, reinstatement, and payment for unused leave.

(1) Contractors may limit the amount of paid sick leave employees are permitted to accrue to not
less than 56 hours in each accrual year (see 29 CFR 13.5(b)(1)).

(2) Paid sick leave shallmust carry over from one accrual year to the next. Paid sick leave carried
over from the previous accrual year shallmust not count toward any limit the contractor sets on
annual accrual (see 29 CFR 13.5(b)(2)).

(3) Contractors may limit the amount of paid sick leave an employee is permitted to have
available for use at any point to not less than 56 hours (see 29 CFR 13.5(b)(3)).

(4) Contractors are required to reinstate paid sick leave for employees only when rehired by the
same contractor within 12 months after a job separation (see 29 CFR 13.5(b)(4)).

(5) Nothing in E.O. 13706 or 29 CFR part 13 requires contractors to make a financial payment to
an employee for accrued paid sick leave that has not been used upon a separation from
employment. If a contractor nevertheless makes such a payment in an amount equal to or greater
than the value of the pay and benefits the employee would have received pursuant to 29 CFR
13.5(c)(3) had the employee used the paid sick leave, the contractor is relieved of the obligation
to reinstate an employee's accrued paid sick leave upon rehiring the employee within 12 months
of the separation pursuant to 29 CFR 13.5(b)(4) (see 29 CFR 13.5(b)(5)).

(c) Use. Contractors are required to permit an employee to use paid sick leave in accordance with
29 CFR 13.5(c).

(d) Request for paid sick leave. Contractors are required to permit an employee to use any or all
of the employee's available paid sick leave upon the oral or written request of an employee that
includes information sufficient to inform the contractor that the employee is seeking to be absent
from work for a purpose described in 29 CFR 13.5(c) and, to the extent reasonably feasible, the
anticipated duration of the leave (see 29 CFR 13.5(d)).

(e) Certification or documentation for leave of 3 or more consecutive full workdays. Contractors
may require certification issued by a health care provider to verify the need for paid sick leave
used for a purpose described in 29 CFR 13.5(¢)(1)(1), (ii), or (iii), or documentation from an
appropriate individual or organization to verify the need for paid sick leave used for a purpose
described in 29 CFR 13.5(c)(1)(iv), only if the employee is absent for 3 or more consecutive full
workdays (see 29 CFR 13.5(e)).

22.21062102-4 Prohibited acts.
In accordance with 29 CFR 13.6, and by operation of the clause at 52.222-62, Paid Sick Leave
Under Executive Order 13706, a contractor may not-——



(a) Interfere with an employee's accrual or use of paid sick leave as required by E.O. 13706 or 29
CFR part 13 (see 29 CFR 13.6(a));

(b) Discharge or in any other manner discriminate against any employee for——

(1) Using, or attempting to use, paid sick leave as provided for under E.O. 13706 and 29 CFR
part 13;

(2) Filing any complaint, initiating any proceeding, or otherwise asserting any right or claim
under E.O. 13706 or 29 CFR part 13;

(3) Cooperating in any investigation or testifying in any proceeding under E.O. 13706 or 29 CFR
part 13; or

(4) Informing any other person about his or her rights under E.O. 13706 or 29 CFR part 13 (see
29 CFR 13.6(b)); or

(c) Fail to make and maintain or to make available to authorized representatives of the Wage and
Hour Division records for inspection, copying, and transcription as required by 29 CFR 13.25, or
otherwise fail to comply with the requirements of 29 CFR 13.25 (see 29 CFR 13.6(c)).

22.2102-5 Contract clause.

Insert the clause at 52.222-62, Paid Sick I.eave Under Executive Order 13706, in solicitations
and contracts that include the clause at 52.222-6, Construction Wage Rate Requirements, or
52.222-41, Service Contract Labor Standards, where work is to be performed, in whole or in

part, in the United States (the 50 States and the District of Columbia).

N0 Enforcemen
22.2103 Postaward.
(a) Authority. Section 4 of the-Executive Order (E.O-.) 13706 grants to the Secretary-eftaber
the authority for investigating potential violations of, and obtaining compliance with, the E.O.
The Secretary of Labor, in promulgating the implementing regulations required by section 3 of
the E.O., has assigned this authority to the Administrator of the Wage and Hour Division.
Contracting agencies do not have authority to conduct compliance investigations under 29 CFR
part 13 as implemented in this subpart. This does not limit the contracting officer's authority to
otherwise enforce the terms and conditions of the contract.




(b) Complaints.

(1) Complaints are filed with the Administrator of the Wage and Hour Division and may be
brought by any person (including the employee), entity, or organization that believes a violation
of this subpart has occurred.

(2) The identity of any individual who makes a written or oral statement as a complaint or in the
course of an investigation, as well as portions of the statement which would reveal the
individual's identity, shallmust not be disclosed in any manner to anyone other than Federal
officials without the prior consent of the individual, unless otherwise authorized by law.

(3) If the contracting agency receives a complaint or is notified that the Administrator of the
Wage and Hour Division has received a complaint, the contracting officer shallmust report,
within 14 days, to the Department of Labor, Wage and Hour Division, Office of Government
Contracts, 200 Constitution Avenue N-WNW., Room S3006, Washington, B-c:DC 20210, all of
the following information that is available without conducting an investigation:

(1) The complaint or description of the alleged violation.

(i1) Available statements by the employee, contractor, or any other person regarding the alleged
violation.

(ii1) Evidence that clause 52.222-62, Paid Sick Leave Under Executive Order 13706, was
included in the contract.

(iv) Information concerning known settlement negotiations between the parties, if applicable.

(v) Any other relevant facts known to the contracting officer or other information requested by
the Wage and Hour Division.

(c) Investigations. Complaints will be investigated by the Administrator of the Wage and Hour
Division, if warranted, in accordance with the procedures in 29 CFR 13.43.

(d) Remedies and sanctions: —

(1) Withholding or suspending payment. The contracting officer shahmust, upon his or her own
action or upon written request of the Administrator of the Wage and Hour Division——

(1)

(A) Withhold or cause to be withheld from the contractor under the contract covered by the E.O.
or any other Federal contract with the same contractor, so much of the accrued payments or

advances as may be considered necessary to pay employees the full amount owed to compensate
for any violation of E.O. 13706 or 29 CFR part 13; and



(B) In the event of any such violation, the contracting agency may, after authorization or by
direction of the Administrator of the Wage and Hour Division and written notification to the
contractor, take action to cause suspension of any further payment, advance, or guarantee of
funds until such violations have ceased; or

(i1) Take action to cause suspension of any further payment, advance, or guarantee of funds to a
contractor that has failed to make available for inspection, copying, and transcription any of the
records identified in 29 CFR 13.25.

(2) Civil actions to recover greater underpayments than those withheld.

(1) If the payments withheld under 29 CFR 13.11(c) are insufficient to reimburse all monetary
relief due, or if there are no payments to withhold, the Department of Labor, following a final
order of the Secretary of Labor, may bring an action against the contractor in any court of
competent jurisdiction to recover the remaining amount.

(i1) The Department of Labor shalmust, to the extent possible, pay any sums it recovers in this
manner directly to the employees who suffered the violation(s) of 29 CFR 13.6(a) or (b).

(iii) Any sum not paid to an employee because of inability to do so within 3 years shallmust be
transferred into the Treasury of the United States as miscellaneous receipts.

(3) Termination. Contracting officers may consider the failure of a contractor to comply with the
requirements of E.O. 13706 or 29 CFR part 13 as grounds for termination for default or cause.

(4) Debarment.

(1) The Department of Labor may initiate debarment proceedings under 29 CFR 13.44(d) and 29
CFR 13.52 whenever a contractor is found to have disregarded its obligations under E.O. 13706
or 29 CFR part 13.

(i1) Contracting officers shallmust consider notifying the agency suspending and debarring
official in accordance with agency procedures when a contractor commits significant violations
of contract terms and conditions related to this subpart (see subpart 9.4).

(5) Remedies for interference.

(1) When the Administrator of the Wage and Hour Division determines that a contractor has
interfered with an employee's accrual or use of paid sick leave in violation of 29 CFR 13.6(a),
the Administrator of the Wage and Hour Division will notify the contractor and the relevant
contracting agency of the interference and request that the contractor remedy the violation.

(1) If the contractor does not remedy the violation, the Administrator of the Wage and Hour
Division shallmust direct the contractor to provide any appropriate relief to the affected
employee(s) in the investigative findings letter issued pursuant to 29 CFR 13.51. Such relief may
include——



(A) Any pay and/or benefits denied or lost by reason of the violation;
(B) Other actual monetary losses sustained as a direct result of the violation; or
(C) Appropriate equitable or other relief.

(ii1) Payment of liquidated damages in an amount equaling any monetary relief may also be
directed unless such amount is reduced by the Administrator of the Wage and Hour Division
because the violation was in good faith and the contractor had reasonable grounds for believing it
had not violated the E.O. or 29 CFR part 13.

(iv) The Administrator of the Wage and Hour Division may additionally direct that payments due
on the contract or any other contract between the contractor and the Federal Government be
withheld as may be necessary to provide any appropriate monetary relief. Upon the final order of
the Secretary of Labor that monetary relief is due, the Administrator of the Wage and Hour
Division may direct the relevant contracting agency to transfer the withheld funds to the
Department of Labor for disbursement.

(6) Remedies for discrimination.

(1) When the Administrator of the Wage and Hour Division determines that a contractor has
discriminated against an employee in violation of 29 CFR 13.6(b), the Administrator of the
Wage and Hour Division will notify the contractor and the relevant contracting agency of the
discrimination and request that the contractor remedy the violation.

(1) If the contractor does not remedy the violation, the Administrator of the Wage and Hour
Division shalmust direct the contractor to provide appropriate relief to the affected employee(s)
in the investigative findings letter issued pursuant to 29 CFR 13.51. Such relief may include, but
1s not limited to——

(A) Employment;

(B) Reinstatement;

(C) Promotion; and

(D) Restoration of leave, or lost pay and/or benefits.

(ii1) Payment of liquidated damages in an amount equaling any monetary relief may also be
directed unless such amount is reduced by the Administrator of the Wage and Hour Division
because the violation was in good faith and the contractor had reasonable grounds for believing

the contractor had not violated the E.O. or 29 CFR part 13.

(iv) The Administrator of the Wage and Hour Division may additionally direct that payments due
on the contract or any other contract between the contractor and the Federal Government be



withheld as may be necessary to provide any appropriate monetary relief. Upon the final order of
the Secretary of Labor that monetary relief is due, the Administrator of the Wage and Hour
Division may direct the relevant contracting agency to transfer the withheld funds to the
Department of Labor for disbursement.

(7) Recordkeeping. When a contractor fails to make, maintain, or protect records; or produce
records when requested by authorized representatives of the Administrator of the Wage and Hour
Division, or otherwise comply with the requirements of 29 CFR 13.25 in violation of 29 CFR
13.6(c), the Administrator of the Wage and Hour Division will request that the contractor remedy
the violation. If the contractor fails to produce required records upon request, the contracting
officer shallmust, upon his or her own action or upon direction of an authorized representative of
the Department of Labor, take such action as may be necessary to cause suspension of any
further payment, advance, or guarantee of funds on the contract until such time as the violations
are discontinued.

(e) Inclusion of contract clause. If a contracting agency fails to include the clause at FAR 52.222-
62 in a contract to which the E.O. applies, the contracting officer, on his or her own initiative or
within 15 days of notification by an authorized representative of the Department of Labor,
shallmust incorporate the contract clause in the contract retroactive to commencement of
performance under the contract through the exercise of any and all authority that may be needed
(including, where necessary, its authority to negotiate or amend, its authority to pay any
necessary additional costs, and its authority under any contract provision authorizing changes,
cancellation, and termination).




