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v. 20 501

*  *  *  *  *

(“ ”)

Holdings, Inc.’s, Wild Egg Operations, LLC.’s, and Wild Eggs 

Franchising, LLC’s (collectively “Wild Egg ”) amended complaint.  [DE 29]. 

3

Defendants’ 29 .

World Health Organization “announced that the outbreak of the 

19, a contagious and infectious disease, constituted a worldwide pandemic.”

28 .  Two days later, President Trump “declared a nationwide emergency due to the public 

19 outbreak in the United States.”  

“Orders”) to slow

87.  , a “breakfast, brunch, and lunch restaurant chain in 

Kentucky, Ohio, and Indiana,” alleges that these Orders “resulting from the physical damage of 

Restricting Wild Eggs’ 



2

premises to curbside pickup and delivery substantially reduced Wild Eggs’ business income and 

”

Preferred Business Policy (“Policy”) from . 

’ Auto 

1189.  Eggs “for business losses 

.”  on 8, 2020, 

A.  Jurisdiction 

28 1

neither party has addressed the Court’s jurisdiction, the Court will first determine whether the 

Auto’s motion . , No. 1:18

00099 GNS, 2020 WL 201051, at *1 (W.D. Ky. Jan. 13, 2020)  (“Although the issue has not been 
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, 

28 U.S.C. § 2201(a)”).

court considers five factors (“ factors”) to determine whether the ex

.  , 

should

326.  

factors assess “(1) whether the declaratory action would settle 

the controversy” and “(2) whether the declaratory action would serve a useful purpose in clarifying 

egal relations in issue.”  .  Because “it is almost always the case 

issue,” the inquiries required by these two factors often overlap substantially.  

Cole’s Place, Inc.

Northland Ins. Co. 

United Specialty Ins. Co. v. Cole’s Place,

, No. 3:17 00326 aff’d, 936 

3d at 555).  “One line of cases approved of 

declaratory actions because they can ‘settle the insurance coverage controversy,’ while a second 

line of cases disapproved of declaratory actions because while they ‘might clarify the legal 

insurer and the insured, they do not settle the ultimate controversy.’”  . 
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Wild Eggs’ 19 

no 

–

“settle the controversy,” as it resolves the dispute between the insurer and insured over .  

, –

“whether the use of the declaratory judgment action is motivated 

by ‘procedural fencing’ or [is] likely to create a race for res judicata.”  

’ .  Thus,

.

factor addresses “whether accepting jurisdiction would increase 

friction between federal and state courts” .

“focuses on whether the state court’s resolution of the factual issues in the case 

is necessary for the district court’s resolution of the declaratory judgment action.”  , 513 

.  

examines “which 

resolve the issues in the declaratory action.”  .  The Sixth Circuit has “found that ‘issues of 

familiar and, therefore, better able to resolve.’”  Co. 

266, 273
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.  19 

.  See Cole’s 

“focuses on whether the issue in this federal action implicates 

important state policies and is, thus, more appropriately considered in state court.”  , 513 

tucky state courts are “more familiar and, therefore, better able to resolve” 

Sixth Circuit has usually found “that the interpretation of insurance contract

with state public policy.” Cole’s Place, Inc. ., 

ub

final factor asks “whether there is an alternative remedy which is better or 

more effective” than federal declaratory relief.  

§ 418.040.  

,

Circuit has held that, “[i]n many ways, this alternative would have been better.”  , 513 

F.3d at 562.  Specifically,“[t]he Kentucky courts are 

questions of state law,” and “Kentucky courts might also have been able to combine the two actions 

so that all issues could be resolved by the same judge.”  

instead, “[t]he relative weight of the underlying considerations of efficiency, fairness, and 
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facts of the case.” e’s , 773 

759 .  Further,“[t]he essential question is always whether [the court] has taken a good look 

and fair.”  . 

’s

the complaint “fail[s] to state a claim upon which relief can be granted[.]”   Fed. R. Civ. P. 12(b)(6).  

ontain “a short and plain statement of the claim showing that 

the pleader is entitled to relief[.]”  Fed. R. Civ. P. 8(a)(2).  When considering a motion to dismiss, 

, 552 F.3d 430, 434 (6th Cir. 2008) (citation omitted).  “But the district court 

need not accept a bare assertion of legal conclusions.”  

561 F.3d 478, 488 (6th Cir. 2009)  (citation omitted).  “A pleading that offers l

complaint suffice if it tenders naked assertion[s] devoid of further factual enhancement.”  

To survive a motion to dismiss, a plaintiff must allege “enough facts to state a claim to 

relief that is plausible on its face.”  

is plausible “when the 
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inference that the defendant is liable for the misconduct alleged.”  

Twombly, 550 U.S. at 556).  “A complaint will be dismissed . . . if no law sup

an insurmountable bar to relief.”  Southfield Educ. Ass’n v. Southfield Bd. of Educ., 570 F. App’x 

, 550 U.S. at 561–

by 29 1454 0

1907

t. Ins. Co., 34 S.W.3d 809, 810 

“The primary object in construing a contract . . .  is to effectuate the intentions 

of the parties.” 94 S.W.3d 381, 384

(Ky.Ct.App.2002).  The parties’ intentions are to 

267 S.W.2d 739, 

“A contractual provision is ambiguous if the provision is susceptible to multiple or 

inconsistent interpretations.” 

“simply unwilling to torture words to import ambiguity into a contract where the ordinary meaning 

leaves no room for ambiguity.” First Home, LLC v. Crown Communications, Inc., – –

001701–
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Eggs 19 

provisions ’ alleged .

1.  

a. The “suspension” of your “operations” at the described premises due to 

. . . 

28 1 1305

“suspension” as the “

activities” or “[t]hat a part or all of the described premises is rendered untenable.”  

The “described premises” are the Wild Eggs’ restaurants and office buildings named in the Policy.  

because the Orders did not “result[] from” the “

” 19 virus at the “described premises.”  [DE  29 at 1463

that “[j]ust as the government operational restrictions were not ‘resulting 



9

from’ any alleged infectious disease ‘at the described premises,’ it is also true that any media 

19’s impact on the restaurant industry at large does not constitute ‘adverse 

public communications resulting from’ any of the specific conditions within the insured’s 

described premises, that were the cause of the suspended operations at issue.”  

Wild Eggs does not dispute that “resulting from” requires a “causal connection.”  [DE 30 

they fall within the dictionary definitions of “alleged” and “exposure”: 

“ lleged exposure” requires only that someone asserted that the premises were 

19 occurred at Wild Eggs’ 

sense meanings of the words “alleged” and “exposure,” 
the circumstances here trigger coverage because the civil authorities’ orders

in services at Wild Eggs restaurants “result[ed] from” –
–

orders were issued because the civil authorities deemed Wild Eggs’ restaurants (and 
her restaurants) to be in an “unsheltered or undefended condition” with respect to 

the virus, and therefore also “subject” to the “external influence” of the virus. There 

19.

Terry Black’s Barbecue, LLC v. State Auto. 

Mut. Ins. Co. – n Terry Black’s, 

in the plaintiff’s complaint did not trigger coverage because “

19 at Plaintiffs’ 

restaurants.” Rather, the “civil authority orders were issued in response to the global 
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Plaintiffs’ r

required for coverage.”  

Terry Black’s because it “

coverage principles, which differ from Kentucky’s,”  “the insureds did 

virus at any of the restaurants,” and “Terry Black’s 

does not represent the view among courts in this Circuit.”  

it is unclear how Texas coverage principles “differ from” Kentucky’s.  In Terry Black’s

d

.

— —
.  

Terry Black’s , 

’s.  Terry Black’s

as a “result[] of” the conditi

“described premises.”  T
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Terry Black’s “does not represent a consensus view; it surely does 

it.” 

The Court is also unpersuaded by Wild Eggs’ interpretation of the meaning of the phrase 

“alleged exposure.”  “Alleged” and “exposure” are not defined in the Policy.  “Where terms in 

construe them.”  

“Alleged” means “asserted to be true or to exist.”  , , 

Sep.

“Exposure” means:

b.

a 3

3.

b.



12

4.

of “exposure” by 

1

“ o” is used to “contact or proximity” or the “result of an action or a 

process.”  

“Of,” on the other hand, is used to “origin and derivation.”  

Of

Sep. 14, 2021). “ xposure to” means something different than “exposure of.”  

“exposure” that most applies here is “the act or an instance of exposing” because the examp

that definition (“ ”) is the only one that uses “exposure of,” 

the Orders and the “adverse public communications or media reports” did not “ ”

alleged “act or an instance” of exposure at the “described premises.”  Neither the Orders nor the 

“adverse public communications or media reports” mentioned any alleged acts or instances of 

exposure at the “described premises.” As used in the Policy, “alleged exposure” requires more 

than “that someone asserted that the premises were subject to the effect or influence of a contagious 

or infectious disease.”  [DE 30 at 1913].  It requires an allegation of an “act or an instance” of 

exposure at the “described premises.”  

1 prepositions can alter a word’s meaning: “‘Loss of’ property and ‘loss to’ 
property are not the same, and the ‘loss of’ language in the Policy has been interpreted more broadly to 

in restaurant.”
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82

it has failed to plausibly allege that those concerns or those reports “result[ed] from” the “act[s]” 

or “instance[s]” of exposure at the “described premises.”  See Terry Black’s, 514 F. Supp. 3d at 

902–03.   

2.  

necessary “suspension” of your “operations” during the “period of 
restoration.”

(1) Avoid or minimize “suspension” of business and to continue 
n 

(2) Minimize the “suspension” of business if you cannot continue 
“operations.”

The Policy does not define the phrase “direct physical loss of or damage to.”  

allege “direct physical loss of or damage to” the 

“ ”
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“direct physical loss of” property “because the tangible presence of COVID

in services at its restaurants.”  

sufficiently alleged “‘ ’ 19 virus 

particles settled on Wild Eggs’ surfaces and its tables, chairs.”  Eggs 

alleges that “direct physical loss” means the inability to access and use the “described premises,” 

the “direct physical loss,” but under the provision the “direct physical loss” must cause the 

Eggs argues that the “direct physical loss 

of or damage to” means “physical alteration” to the described premises, State Auto argues that 

“described premises” constitutes “physical alteration.”  

Kentucky appellate courts have not extensively examined the meaning of  “direct physical 

loss or damage to” in the context of an insurance policy.  Nor has the Sixth Circuit when applying 

, 475 F. App’x 569, 575 (6th Cir. 

2012) (applying Michigan law)  (“[W]hile 

.  

substantially unusable”).

29 1455 60 0 1919 21

Based on the Court’s review of this precedent, 

how they interpret “direct physical loss of or damage to” in insurance contracts.  The majority of 

.  
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00120

Based on the Court’s research, it appears at this time as though only the Eighth 

“direct physical loss of or damage to.”  

Co., 2 F.4th 1141, 1145 (8th Cir. 2021)  (“Oral Surgeons did not allege any physical alteration of 

‘

’ 

‘ ’ ‘ ’”); 11046, 

(“

” did not “ ‘ ’ ‘ ’ ’s

”).

’s interpretation of the 

. Most relevant to the Court’s analysis, though, is precedent filtering the meaning of “direct 

physical loss of or damage to” through the lens of Kentucky law.  Particularly relevant here are 

o., 

16 DLB

413

10, 2021 Bluegrass

, 
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vendor’s data network.  

overheated and the hospital’s electronic records . 

at 2.  After the plaintiff’s insurance carrier denied coverage under the “direct physical loss of 

or damage to” provision of the insurance policy, 

The court framed “ question” as “whether the phrase ‘direct physical loss or damage’ 

storage network due to heat exposure.”  

The court found that “loss of reliability” under the policy’s “direct physical loss or

damage” provision:

The phrase “direct physical loss or damage,” as applied to Plaintiff’s data storage 

here is undeniably “direct” and “physical”: it is “direct” because the harm flows 
immediately or proximately from the heat exposure, and it is “physical” because 

through a process called “ionic migration,” in which “lubricants are thinned or ... 
move around because they’re more fluid [as a result of heat exposure].” It is also 

that heat exposure can degrade the disk drives “Annualized Failure 
Rate,” meaning their annual risk of failure—

, therefore, that degradation of a disk drive’s Annualized 

Bluegrass Oral Health Center (“BOHC”), a dental clinic, closed in response to an order 

tucky Department of Public Health directing that “all non

18, 2020.”  Bluegrass

to provide coverage under the policy’s civil authority provision.  

meaning of phrase “direct physical loss” in the policy.  

efinitions of “direct,” “physical,” and “loss,” the court determined:
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The primary dictionary definition of loss is “destruction” or “ruin.”  

xt, “physical loss” would mean destruction or ruin produced 

In this light, “physical loss” would apply to pro
contrasted with “physical damage” which would cover a lesser extent of harm short 

reasonable construction than interpreting “direct physical loss” to mean “direct 
physical loss of use,” which frankly makes no sense.

s definition of “direct physical loss,” the court found that there was no coverage 

considered whether the “direct physical loss” provision of the 

plaintiff’s insurance policy covered economic losses it suffered when it 

19.   413

Bluegrass, the court found that “direct 

physical loss” requires “tangible harm or damage to the property covered by the agreement.  

Accordingly, a purely economic loss cannot qualify as a ‘direct physical loss.’” 

, Bluegrass . 

that “direct physical loss or damage to” requires “tangible harm or damage to the property 

covered by the agreement.”  

“ ”

“ ”

17. On March 11, 2020, the World Health Organization (“WHO”) announced that 
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Prevention (“CDC”) estimates that infection rates for COVID

19 –
– can be as many as fourteen (14) days.6  During this “pre

symptomatic period,” infected persons can be contagious and disease transmission 

“droplet transmission was prompted by air conditioned ventilation,” which caused 

1

including air at and away from Wild Eggs’ locati



19

25.

ect physical loss of or damage to Wild Eggs’ 
property because it made Wild Eggs’ restaurants unsafe and uninhabitable for its 

26 26

alleged “direct physical loss of or damage to” the “described premises.” These statements are 

“naked assertion[s] devoid of further factual enhancement.”  678. 

, 513 F. Supp. 3d 1163, 1171 (N.D. Cal. 2021)  (“The virus COVID

physically damaged by the virus causing its business losses”);  Pappy’s Barber Shops, Inc. v. 

“Even assuming the truth of these 

of the virus itself, or of individuals infected the virus, at Plaintiffs’ 

business premises or elsewhere do not constitute direct physical losses of or damage to property”);  

(“Property, including the physical location of Uncork and Create, is not physically damaged or 
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lled and no longer poses a threat”).  

d “tangible harm damage” to the “described premises.” 

Eggs 

. . . 

the Orders were not “issued in response to any property damage at any premises in the area 

neighbors, the civil orders still would have remained exactly the same.”  61

access to the “described premises” was not “prohibited” by the civil authority because 

“the orders state that thru services are specifically permitted” and  

“U.S. District Courts have agreed that access to a restaurant is not “prohibited” when carry

and delivery services are permitted.”
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Wild Eggs counters that “[f]o

of or damage to Wild Eggs’ property, the virus also caused dangerous physical conditions resulting 

from damaged property at premises within one mile of the Wild Eggs locations.”

Wild Eggs further argues that “the civil authority orders prohibited access to Wild Eggs’ locations, 

through, and delivery services.”  25

that “direct physical loss of or damage to” requires 

“tangible harm or damage to the property covered by the agreement.”  

“described premises” have suffered “tangible harm or damage.”  

(“But 

19”).  

has not plausibly alleged that the Orders “prohibited access” to the 

“described premises.”  “Prohibited access” is not defined in the Policy, so the Court turns to the 

*5 . “Prohibited” means “ authority.”

2021 . Access means “

th a person or thing.”  
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“Prohibited 

access” means “not permitted” to “enter” the “described premises.”  Because the Orders allowed 

l to “enter” the “described premises” to prepare food for carry

, 2021 WL 1069038 at *5 (“‘Civil Authority’ cover

ss due to damage to surrounding property”)

20 01326 SMB, 2021 WL 

(“Plaintiffs have failed to allege any damage to property 

site dining was prohibited”);  

(“Plaintiffs do not allege that they were prohibited from accessing the premises nor do they allege 

restricting access to Plaintiffs’ dental practice for essential medical services does not trigger 

’s Civil Authority provision”).  

.

Having thus considered the parties’ filings and the applicable law,

. 

’s Motion 29], is .
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from the Court’s active 

September 16, 2021


