
IN   THE   CIRCUIT   COURT   OF   THE   NINTH   JUDICIAL   CIRCUIT  
IN   AND   FOR   ORANGE   COUNTY,   FLORIDA  

LAM’S   GARDEN RESTAURANT,    CASE   NO.:  
INC.   d/b/a   LAM’S   GARDEN, 

Plaintiff,  

v.  

WESTCHESTER   SURPLUS   LINES  
INSURANCE   COMPANY,   a   Foreign  
Profit   Corporation,  

Defendant.  
___________________________________/  

COMPLAINT  

Plaintiff,  LAM’S  GARDEN  d/b/a  LAM’S  GARDEN  RESTAURANT,  INC.,         

(hereinafter  referred  to  as  “Plaintiff”),  by  and  through  the  undersigned  counsel,            

hereby  sues  Defendant,  WESTCHESTER  SURPLUS  LINES  INSURANCE        

COMPANY   (hereinafter   referred   to   as   “Defendant”),   and   alleges:  

PARTIES,   JURISDICTION   &   VENUE  

1. This  is  an  action  for  damages  that  exceeds  the  sum  of  Thirty           

Thousand   Dollars   ($30,000.00)   exclusive   of   costs,   interest   and   attorney’s   fees.  

2. At  all  times  material  hereto  the  Plaintiff,  LAM’S  GARDEN        

RESTAURANT,  INC.,  d/b/a  LAM’S  GARDEN  (hereinafter  “Plaintiff”)  was  a          
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corporation  organized  and  existing  under  the  laws  of  the  State  of  Florida  with  its               

principal   place   of   business   in   Orange   County,   Florida.   

3. At  all  times  material  hereto,  the  Defendant  WESTCHESTER       

SURPLUS  LINES  INSURANCE  COMPANY  (hereinafter  “Defendant”)  was  a         

corporation  organized  and  existing  under  the  laws  of  the  State  of  Georgia,  duly              

licensed  to  transact  insurance  in  the  State  of  Florida  as  providers  of  insurance  for  a                

profit   with   a   Florida   Company   Code   of   S1234.  

4. Defendant  WESTCHESTER  SURPLUS  LINES  INSURANCE    

COMPANY  registered  agent  is  the  Chief  Financial  Officer,  200  EAST  GAINES            

STREET,  TALLAHASSEE,  FL  32399-4201;  and/or  by  Statute,  the  registered          

agent  is  designated  as  the  Chief  Financial  Officer,  200  EAST  GAINES  STREET,             

TALLAHASSEE,   FL   32399-4201.  

GENERAL   ALLEGATIONS  

5. Plaintiff  operates  a  restaurant  known  as  LAM’S  GARDEN  located  at         

2505   E.   Colonial   Drive,   Orlando,   FL   32803   (hereinafter   “Insured   Property”).  

6. Defendant  issued  a  commercial  property  insurance  policy  (the       

“Insurance  Policy”),  Number  FSF15632884,  to  Plaintiff  for  the  Subject  Property.           1

1  An  unofficial  copy  of  the  Insurance  Policy  is  attached  hereto  as  Exhibit  A.  Plaintiff  does  not                  
have  an  official  copy  in  its  possession  but  Defendant  has  a  true  and  correct  copy  of  Insurance                  
Policy   and   it   has   been   requested   and   will   be   filed   when   produced   by   Defendant.   
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A   copy   of   the   Policy   is   attached   hereto   as   Exhibit   “A.”  

7. As  the  Court  is  undoubtedly  aware,  SARS-CoV-2,  the  novel        

coronavirus   that   causes   the   COVID-19   disease,   has   caused   a   global   pandemic.  

8. On  March  11,  2020  World  Health  Organization  Director  General        

Tedros  Adhanom  Ghebreyesus  declared  the  COVID-19  outbreak  a  worldwide          

pandemic:  “WHO  has  been  assessing  this  outbreak  around  the  clock  and  we  are              

deeply  concerned  both  by  the  alarming  levels  of  spread  and  severity,  and  by  the               

alarming  levels  of  inaction.  We  have  therefore  made  the  assessment  that            

COVID-19   can   be   characterized   as   a   pandemic.”  

9. Due  to  the  existence  of  the  Executive  Orders  issued  by  Florida          

Governor  Ron  DeSantis  that  ordered  the  closing  of  non-essential  businesses,           

including  restaurants,  the  Insured  Property  was  not  able  to  function  as  intended  by              

Plaintiffs  and  Defendant.  Plaintiff  lost  the  use  of  the  Insured  Property  for  dine-in              

services  and  as  a  result,  Plaintiff  was  not  able  to  provide  dine-in  services  at  the                

Insured  Property,  and  necessarily  had  to  suspend  business  activities  occurring  at            

the   Insured   Property.  

10. Plaintiff’s  loss  of  use  of  the  Insured  Property  and  Insured  Property’s          

inability  to  function  as  intended  by  Plaintiff  and  Defendant  is  a  direct  physical  loss.               

As  a  result  of  this  direct  physical  loss,  Plaintiff  suffered  loss  of  business  income,               
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incurred  extra  expense  to  minimize  the  suspension  of  business  and  continue  their             

operations,   and   suffered   other   losses   and   damages.  

11. Plaintiff  suffered  a  direct  physical  loss  of  or  damage  to  the  Insured           

Property   caused   by   or   resulting   from   a   covered   cause   of   loss.  

12. On  or  around  April  10,  2020,  Plaintiff  made  a  claim  for  loss  of            

business  income  resulting  from  COVID-19  which  was  within  the  Policy’s  effective            

dates  of  coverage.  Defendant  assigned  a  claim  number  to  the  claim  of             

KY20K2294039.   

13. Coverage  under  the  Policy  included  CP  00  30  10/12  BUSINESS         

INCOME  AND  EXTRA  EXPENSE  COVERAGE  FORM.  The  Insured  Property          

had   Business   Income   and   Extra   Expense   Coverage   at   all   relevant   times.  

14. After  reviewing  the  claim,  by  letter  dated  May  6,  2020,  Defendant          

upheld   its   decision   denying   Plaintiff’s   claim.  

15. Defendant  has  continued  to  refuse  to  pay  any  loss  claims  to  which           

Plaintiff   is   entitled.  

16. Defendant’s  refusal  to  pay  for  Plaintiff’s  loss  claims  is  a  breach  of  the            

Policy   and   a   breach   of   contract.  

17. Moreover,  Defendant  has  refused  to  pay  any  contractual  or  statutory         

interest   penalties,   breaching   said   contract.  
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18. Plaintiff  has  complied  with  all  conditions  precedent  to  recovery  and  to          

filing   this   lawsuit   or   such   conditions   precedent   have   been   excused   or   waived.  

19. Plaintiff  remains  fully  prepared  to  comply  with  its  obligations        

pursuant   to   the   aforesaid   Policy.  

20. Because  of  Defendant’s  refusal  to  pay  Plaintiff’s  benefits,  it  has         

become  necessary  to  pay  a  reasonable  fee  for  the  attorney’s  services  in  bringing              

this   action,   plus   necessary   costs.  

COUNT   I:   DECLARATORY   RELIEF  

Plaintiff   realleges   and   incorporates   by   reference   paragraphs   1   -   21   above.  

21. There  is  a  dispute  about  whether  Plaintiff  is  entitled  to  coverage  under           

the  Policy  for  loss(es)  sustained  and  to  be  sustained  in  the  future  as  described               

herein.  Accordingly,  Plaintiff  is  entitled  to  declaratory  relief  from  this  Court            

pursuant   to   Fla.   Stat.   §   86.021.  

22. Plaintiff   is   entitled   to   and   demand   a   declaration   that:

a. Plaintiff  sustained  direct  physical  loss  or  damage  to  property  at         

the  premises  described  in  the  Policy  as  a  result  of         

SARS-CoV-2,   COVID-19   and/or   the   COVID-19   Pandemic;

b. SARS-CoV-2  and/or  COVID-19  is  a  covered  cause  of  loss        

under   the   Policy;
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c. The  COVID-19  Pandemic  is  a  covered  cause  of  loss  under  the          

Policy;

d. The  losses  incurred  by  Plaintiff  as  the  result  of  the  orders  issued           

by  the  Governor  of  Florida  and  the  Florida  Department  of         

Health   are   covered   losses   under   the   Policy;

e. Defendant  has  not  and  cannot  prove  the  application  of  any         

exclusion  or  limitation  to  the  coverage  for  Plaintiff’s  losses        

alleged   herein;

f. Plaintiff  is  entitled  to  coverage  for  their  past  and  future         

Business  Income  loss(es)  and  Extra  Expense  resulting  from       

SARS-CoV-2,  COVID-19  and/or  the  COVID-19  Pandemic  for      

the   time   period   set   forth   in   the   Policy;

g. Plaintiff  is  entitled  to  coverage  for  loss(es)  due  to  the  actions  of           

Florida  civil  authorities,  including  the  Governor  of  Florida,  the        

Florida  Department  of  Health,  and  the  Orange  County       

government   officials;

h. Plaintiff  has  coverage  for  any  substantially  similar  civil       

authority  order  in  the  future  that  limits  or  restricts  the  access  to           

Plaintiff’s   place   of   business   and/or   operation;   and
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i. The  Policy  provides  coverage  for  business  income  losses  and        

extra  expenses  because  the  Policy  does  not  contain  an  exclusion         

for   COVID-19.

j. The  forced  closures  of  its  premises  due  to  orders  from  state  or           

local  civil  authorities  is  a  prohibition  of  access  to  their  premises          

and   is   covered   loss   as   defined   in   the   Policy.

k. Any  other  issue  that  may  arise  during  the  course  of  litigation          

that   is   a   proper   issue   on   which   to   grant   declaratory   relief.

23. Plaintiff  is  in  doubt  concerning  his/her  rights,  and  a  bona  fide  present           

controversy  exists  between  Plaintiff  and  Defendant  concerning  the  proper          

interpretation   of   the   Policy   and   the   parties’   rights   and   obligations   thereunder.  

24. The  rights,  status,  and  other  equitable  or  legal  relations  of  the  parties           

are  affected  by  the  Policy.  Thus,  pursuant  to  Fla.  Stat.  §  86.021,  Plaintiff  is  entitled                

to  and  may  obtain  a  declaration  of  rights,  status,  or  other  equitable  or  legal               

relations   thereunder.  

WHEREFORE ,  Plaintiff  demands  a  trial  by  jury  on  all  triable  issues  and             

seeks  relief  and  judgment  as  follows:  (a)  for  a  judgment  for  Plaintiff  and  against               

Defendant  declaring  the  rights,  status,  and  other  equitable  or  legal  relations  of  the              

parties  under  the  Policies  and  Florida  law;  (b)  for  an  award  of  attorney's  fees  and                
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costs  pursuant  to  Fla.  Stat.  §  627.428;  (c)  for  paralegal  fees  pursuant  to  Fla.  Stat.  §                 

57.104;  (d)  for  costs  of  suit  incurred  herein;  (e)  for  pre  and  post  judgment  interest                

on  any  amounts  awarded;  and  (f)  or  other  and  further  forms  of  relief  as  this  Court                 

deems   just   and   proper.  

COUNT   II:   BREACH   OF   CONTRACT  

Plaintiff   realleges   and   incorporates   by   reference   paragraphs   1   -   21   above.  

25. Plaintiff  has  a  standard  all-risk  commercial  property  insurance       

policies   issued   by   the   Defendant.  

26. Plaintiff  performed  all  its  obligations  as  specified  by  the  Policy         

including   the   payment   of   all   premiums   due.  

27. Plaintiff’s  Policy  contains  standard  forms  that  provide  coverage  for        

losses   to   business   income   and   for   “extra   expenses.”  

28. The  Policy  provides  that  the  Defendants  will  pay  for  the  actual  loss  of            

business   income   due   the   “suspension”   of   “operations.”  

29. The  Policy  also  provides  that  the  Defendants  will  pay  for  any          

necessary  expenses  that  Plaintiff  incurs  that  it  would  not  have  incurred  had  there              

been   no   physical   loss   of   their   property.   

30. Plaintiff’s  Policy  further  provides  coverage  for  suspension  of  business        

operations   due   to   closures   caused   by   the   action   of   civil   authorities.  
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31. As  stated  above,  Plaintiff  was  forced  to  close  its  premises  to  the           

public  and  cease  or  substantially  reduce  operations  due  to  the  measures  put  in  place               

by  civil  authorities  to  stop  the  spread  of  COVID-19  through  human  to  human  and               

surface   to   human   transmission.  

32. Defendants  refused  performance  under  the  insurance  policies.      

Specifically,  the  Defendant  denied  or  refused  to  provide  coverage  for  business            

income  losses  or  extra  expenses  incurred  due  to  the  measures  put  in  place  by  civil                

authorities   to   stop   the   spread   of   COVID-19.   

33. As  a  result  of  the  Defendant’s  breach  of  the  Policy,  Plaintiff  has           

suffered   actual   damages.  

WHEREFORE ,  Plaintiff  demands  a  trial  by  jury  on  all  triable  issues  and             

seeks  relief  and  judgment  as  follows:  (a)  for  a  judgment  for  Plaintiff  and  against               

Defendant  awarding  compensatory  damages  resulting  from  the  Defendant’s  breach          

of  contract;  (b)  for  an  award  of  attorney's  fees  and  costs  pursuant  to  Fla.  Stat.  §                 

627.428;  (c)  for  paralegal  fees  pursuant  to  Fla.  Stat.  §  57.104;  (d)  for  costs  of  suit                 

incurred  herein;  (e)  for  pre  and  post  judgment  interest  on  any  amounts  awarded;              

and   (f)   or   other   and   further   forms   of   relief   as   this   Court   deems   just   and   proper.  
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JURY   DEMAND  

Plaintiff   hereby   demands   a   trial   by   jury   as   to   all   issues   so   triable.  

DATED:    August   21,   2020 Respectfully   submitted,  

By:   /s/   Alex   Couch  
Alex   Ray   Couch,   Esquire  
Florida   Bar   No.:   118152  
NORMAND   PLLC  
3165   McCrory   Place,   Ste.   175  
Orlando,   FL   32803  
(407)  603-6031
arc@normandpllc.com
service@normandpllc.com
devi.ramprasad@normandpllc.com
Attorney   for   Plaintiff
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c:·HUBEr 

Chubb Producer Compensation 
Practices & Policies 

Chubb believes tllat policyholders should have access to information about Chubb'spractices and poficles relatad to the 
payment of compensation to brokem and independent agents. You can obtain that infonnaHon by accessing our website 
at http·//www chubbprpducercornpanmtion com or by calling the following toll-free telephone number: 1-865-512-2862. 
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