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Planning Compliance For Updated FinCEN Reporting Rules
By Kelsey Clinton, Anand Sithian and Caroline Brown (October 27, 2023, 5:32 PM EDT)

In advance of the impending effective date for the U.S. Department of the

Treasury's Financial Crimes Enforcement Network's beneficial ownership information
reporting requirements, FinCEN has proposed an extension of the deadline for some
companies.

It also issued additional guidance regarding BOI reporting requirements, including a small
entity compliance guide[1], a BOI brochure[2] and supplementary frequently asked
questions.[3]

With the effective date of Jan. 1, 2024, quickly approaching, companies incorporated in
the United States or registered to do business here should familiarize themselves with the
new guidance and determine whether the BOI reporting requirements apply to them.

If so, companies should waste no time in formulating their plan to collect the requisite
information, given the potential time, resources, and legal questions that could be
involved. Planning for compliance is especially important for those companies with many
affiliates.

The Proposed Extension of Filing Deadlines

Under the current rule,[4] reporting companies[5] created or registered on or after Jan. 1,
2024, will have 30 days from the date they are formed or registered to do business in the
U.S. to file their BOI reports. Companies formed or registered to do business in the U.S.
before Jan. 1, 2024, will have until Jan. 1, 2025, to file.

However, FinCEN issued a notice of proposed rulemaking on Sept. 28, which proposes to
extend the filing deadline to 90 days after formation or registration for those reporting
companies created or registered on or after Jan. 1, 2024, but before Jan. 1, 2025.[6]
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Companies formed or registered after Jan. 1, 2025, would retain the existing obligation to
file 30 days after formation or registration.

FinCEN has said that the proposed extension for companies formed or registered during the first year of
implementation of the rule is intended to provide companies additional time to digest new reporting
obligations and gather the requisite information for their BOI submissions.[7]



The comment period on the proposed rulemaking closes Oct. 30. If adopted, the deadlines would
change as follows:

Date of Entity Formation or Current Deadline FinCEN Proposed Deadline
Registration in U.S. under NPRM

Prior to January 1, 2024 BOI reports due by January | No change from current
1, 2025 deadline

Between January 1, 2024 BOI reports due within 30 BOI reports due within 90

and December 31, 2024 calendar days of receiving calendar days of formation
[inclusive) actual or public notice that | or registration

the creation or registration
of the reporting company is
effective

On or after January 1, 2025 | BOI reports due within 30 Mo change from current
calendar days of formation deadline

or registration

FinCEN's Additional Guidance

On Sept. 18, FinCEN issued a small entity compliance guide designed to assist small businesses with their
reporting requirements.

Included in the guide are charts to aid a company's determination of whether it qualifies as a "reporting
company," checklists regarding the applicability of any of the 23 exemptions to the definition of
reporting companies, and suggested steps for determining beneficial owners.

The BOI brochure provides a short primer of who must report BOI, and when and how these reports
must be made.

The most important document for many potential reporting companies will be the three-dozen new
FAQs that FinCEN has issued, which address a variety of topics.

Some of the key FAQs include:

e D.7, which explains that where an entity's beneficial owner holds their ownership interests
exclusively through multiple exempt entities, they may report the name of each of the exempt
entities instead of the individual beneficial owner's information;

e D.9, explaining that a member of the board of directors is not automatically a person exercising
"substantial control" and must be assessed on a case-by-case basis to determine if that person
qualifies as a "beneficial owner";

e E.3, which addresses when lawyers and accountants, including third-party providers, may qualify
as "company applicants" that must be reported on;



e G.2, which notes that parent companies cannot file a single BOI report for all of their nonexempt
subsidiaries, and that each company that meets the definition of a "reporting company" must
file its own report;

¢ H.2, explaining events that would trigger the need to file an updated report;

e 1.1, which explains what reporting companies must do if they become exempt after filing a
report;

e K.1, providing some forbearance against enforcement for companies that correct inaccurate
information within 90 days of filing a report; and

¢ N.1, explaining that reporting companies may use third-party vendors to assist them in
preparing their reports.

Current Status of BOI Reporting Procedure

FinCEN will start accepting BOI reports on Jan. 1, 2024. The beneficial ownership secure system, which
will house the reports, will not accept submissions before that date.

In the interim, FinCEN continues to work on the structure and procedure of BOI reporting. On Sept. 29,
FinCEN issued a notice of information collection, which outlines the proposed format for BOI
submissions.[8]

FinCEN proposes in that notice to consider BOI reports that do not contain all required information as
"incomplete and non-compliant filings." Per the notice of information collection, reporting forms "will
only be considered complete and compliant once the missing information is subsequently added."

FinCEN is accepting comments on the notice until Oct. 30.
Key Takeaways

Given the broad scope of FInCEN's proposed rules, entities incorporated in the U.S., and foreign
companies registered there, should review FinCEN's current BOI rules and guidance to understand if the
rules apply to them, considering any possible exemptions.

To the extent the rules do apply, the subject entities should begin the process of understanding how to
collect BOI, and from whom.

Although the deadline, especially for companies already incorporated or registered in the U.S., may
seem a ways off, companies will need to plan for time to figure out which entities in their structure must
report, what information must be collected, how the company will get the information, and whether
there are questions about interpreting specific exemptions or requirements.

This can quickly become a substantial exercise in project management for companies with many
affiliates. Multinational corporations, private equity firms and joint ventures in particular should

determine whether any exemptions apply.

Companies formed or registered in New York should also be separately aware of the LLC Transparency



Act, which was recently passed by New York legislators.[9]

The LLC Transparency Act — applicable to limited liability companies formed or registered under New
York laws — largely mirrors the BOI reporting requirements laid out by FinCEN with one major
difference: The reported information will be publicly accessible.
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