
LEÓN COSGROVE, LLP 

255 ALHAMBRA CIR., 8TH FLOOR │ MIAMI, FL 33134 │ T 305.740.1975 │WWW.LEONCOSGROVE.COM 

IN THE CIRCUIT COURT OF THE  
THIRTEENTH JUDICIAL CIRCUIT IN  
AND FOR HILLSBOROUGH COUNTY, 
FLORIDA 

CASE NO.  
DAB DENTAL PLLC D/B/A SUNSHINE  
DENTISTRY, on behalf of itself and  
all other similarly-situated persons, 

Plaintiffs, CLASS REPRESENTATION

v. 

MAIN STREET AMERICA PROTECTION 
INSURANCE COMPANY, 

Defendant. 
_________________________________________________/ 

COMPLAINT AND DEMAND FOR JURY TRIAL 

Plaintiff DAB Dental PLLC d/b/a Sunshine Dentistry (“Sunshine”), on behalf of itself and 

all other similarly-situated persons, sues Defendant Main Street America Protection Insurance 

Company (“MSA”), as follows:  

NATURE OF ACTION

1. This is a class action for breach of contract and for declaratory relief arising out of 

Defendant MSA’s denials of civil authority coverage for claims for losses caused by Executive 

Order Number 20-91. 

PARTIES, JURISDICTION, AND VENUE

2. Plaintiff Sunshine is a Florida professional limited liability company that is 

authorized to conduct business in Florida.  

3. Defendant MSA is a Florida corporation that is authorized by the Florida Office of 

Insurance Regulation to, and in fact does, transact business and issue insurance coverage in 

Florida.  
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4. The Court has subject-matter jurisdiction over this action because Plaintiff’s 

damages exceed $30,000, exclusive of interest and costs. The Court also has subject-matter 

jurisdiction over this action pursuant to section 86.011 of the Florida Statutes.  

5. Venue is proper in this Court because the causes of action asserted in this complaint 

arose and accrued in Hillsborough County.  

FACTUAL BACKGROUND

MSA’s Promise of Coverage 

6. Defendant MSA issued an insurance policy with policy no. BPG9306N (the 

“Policy”) to Plaintiff Sunshine effective October 19, 2019 through October 19, 2020. A copy of 

the Policy is attached as Exhibit A.  

7. The Policy is a valid and enforceable contract under Florida law and was in full 

force and effect at all material times. 

8. Under Section A(5)(h) of the Businessowners Coverage Form of the Policy, entitled 

“Civil Authority,” MSA promised to “pay for the actual loss of Business Income you sustain and 

necessary Extra Expense caused by action of civil authority that prohibits access to the described 

premises due to direct physical loss of or damage to property, other than at the described premises, 

caused by or resulting from any Covered Cause of Loss.” Capitalized terms are defined terms in 

the Policy. 

9. The Policy defines “Covered Causes of Loss” as “[r]isks of direct physical loss 

unless the loss is a. Excluded in Paragraph B. Exclusions in Section I; or b. Limited in Paragraph 

A. 4. Limitations in Section I.”  

The Governor’s stay-at-home order 

10. On April 1, 2020, Governor Ron DeSantis issued Executive Order Number 20-91, 
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commonly known as Florida’s stay-at-home order. The order became effective at 12:01 a.m. on 

April 3, 2020, and lasted through April 30, 2020.  

11. Pursuant to the order, Sunshine and similarly-situated businesses have been forced 

to close and remain closed until the order expired.  

12. Due to this closure, Sunshine and similarly-situated businesses have lost Business 

Income and incurred Extra Expenses as those terms are defined in the Policy.  

13. Based on Sunshine’s business records for April 2019, Sunshine’s Net Income (as 

defined in the Policy) from April 3, 2020 through April 30, 2020 would have been approximately 

$25,000 had the stay-at-home order not been issued.  

14. Furthermore, Sunshine incurred continuing normal operating expenses during this 

period, including inter alia payroll, payroll taxes, rent, laboratory fees, malpractice insurance, 

utilities, computer, software, phone, and internet expenses, dues and subscriptions, and payments 

to vendors for supplies.  

15. Sunshine’s loss of Business Income and incurrence of Extra Expense fall squarely 

within the Policy’s grant of civil authority coverage.  

16. The stay-at-home order is an action of a civil authority, the Office of the Governor 

for the State of Florida. Further, the stay-at-home order was not entered due to Sunshine’s premises 

sustaining direct physical loss or damage. Rather, the stay-at-home order prohibits access to 

Sunshine’s premises due to other property sustaining the direct physical loss or damage of 

COVID-19 being present.  

MSA’s breach of the Policy 

17. Pursuant to the Policy, Sunshine timely gave MSA notice of its claim for Civil 

Authority coverage. 
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18. MSA employed its insurance agents, such as Gracey Backer, Inc., to preemptively 

send correspondence to its policyholders stating its intent to deny claims for lost income based on 

a purported exclusion for loss of income due to virus or other bacteria.  

19. In doing so, MSA repudiated or anticipatorily breached its obligations under the 

Policy.  

20. By prejudging claims before they were even submitted, MSA also violated section 

626.9541(1)(i)(3)(d) of the Florida Statutes, which makes clear that it is an unfair claim settlement 

practice to “[d]eny[] claims without conducting reasonable investigations based upon available 

information.” 

21. Upon information and belief, MSA has denied and intends to deny similar claims 

made by other insureds under the same or similar relevant policy provisions.  

22. Under the guise of “processing” Plaintiff’s claim, on May 13, 2020, MSA sent 

Sunshine a list of questions. Sunshine responded on May 18, 2020 answering each question. 

23. MSA failed to provide any further communication.  

24. Given the lack of communication, Sunshine sent a letter to MSA asking for a 

decision on whether MSA would cover the claim by June 3, 2020.  

25. MSA failed to respond at all.  

26. Eventually, MSA sent more questions to Sunshine, many of which were duplicative 

of prior questions or asked for information already provided.  

27. Sunshine responded to the questions and again requested a decision at least as to 

coverage, even if the amount of the loss was still being determined. Sunshine asked for a coverage 

decision by June 26, 2020. 

28. MSA failed to respond at all.  
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29. By failing to provide any coverage decision despite being provided all requested 

information, MSA has also effectively denied the claim or repudiated or anticipatorily breached 

its obligations under the Policy.  

30. No conditions, exclusions, or coverage defenses in the Policy apply to bar coverage 

for Sunshine’s claims for Civil Authority coverage.  

General Allegations 

31. All conditions precedent to this action have been performed, waived, or are 

excused.  

32. Sunshine has retained legal counsel and is obligated to pay the undersigned counsel 

a reasonable fee for the services rendered in this action. 

CLASS REPRESENTATION ALLEGATIONS 

33. Sunshine brings this complaint as a class action pursuant to Florida Rule of Civil 

Procedure 1.220. 

34. Sunshine re-incorporates the allegations in paragraphs 1 through 32 as if fully set 

forth herein. 

Class Definition 

35. Sunshine seeks to represent the following classes (including any applicable 

subclasses):  

a. All insureds of MSA whose policies were issued or delivered in Florida and whose 

policies contain civil authority coverage with the same or similar relevant terms as the 

Policy (the “Declaratory Relief Class”).  

b. All insureds of MSA whose policies were issued or delivered in Florida and contain 

civil authority coverage with the same or similar relevant terms as the Policy and who 
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submitted claims based on Executive Order Number 20-91 that MSA subsequently denied 

or intends to deny (the “Damages Class”).  

36. Excluded from this class are the judge assigned to this case, the judge’s staff, and 

the judge’s immediate family members.   

37. This class action is brought pursuant to Rule 1.220(b)(2) because MSA has acted 

or refused to act on grounds generally applicable to all the members of the class, thereby making 

final injunctive relief or declaratory relief concerning the class appropriate. 

38. This class action is also brought pursuant to Rule 1.220(b)(3) because the questions 

of law or fact common to Sunshine’s claim and the class members’ claims predominate over any 

question of law or fact affecting only individual class members and class representation is superior 

to other available methods for fairly and efficiently adjudicating the controversy. The likelihood 

that individual members of the class will prosecute separate actions, and their interest in so doing, 

is relatively small due to the extensive time and considerable expense necessary to conduct such 

litigation.   

39. MSA has subjected Sunshine and the members of the class to the same improper 

conduct and harmed them in the same manner.  

A. Numerosity

40. The individual class members are so numerous that joinder of all members in a 

single action is impracticable. Upon information and belief, both the Declaratory Relief Class and 

the Damages Class number in at least the thousands.   

41. While Sunshine estimates the proposed classes number in the thousands, the exact 

number of class members, as well as the class members’ names and addresses, can be identified 

from MSA’s business records.   
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B. Commonality/Predominance   

42. Common questions of law and fact exist as to Sunshine’s and the class members’ 

claims. These common questions predominate over any questions solely affecting individual class 

members, including, but not limited to, the following: 

a. Whether Executive Order Number 20-91 is an action of civil authority; 

b. Whether the Florida – Exclusion of Loss Due to Virus or Bacteria (the “Virus 

Exclusion”) applies to the civil authority coverage claims described herein; 

c. Whether the claims for civil authority coverage described herein are based on loss 

or damage caused by Executive Order Number 20-91 or instead are based on loss or damage caused 

by a virus; 

d. Whether MSA could have drafted a broader exclusion if it had used broader “arising 

from” causation language; 

e. Whether Executive Order Number 20-91 was issued due to direct physical loss of 

or damage to property, other than at the insured’s premises described in its policy, caused by or 

resulting from any Covered Cause of Loss. 

C. Typicality

43. Sunshine’s claims are typical of the putative class members’ claims because of the 

similarity and uniformity of the class members’ policies and MSA’s conduct. Sunshine, like all 

class members, has a policy with MSA’s standard civil authority coverage language. Likewise, 

Sunshine, like all members of the Damages Class, was wrongfully denied coverage for a civil 

authority claim based on Executive Order Number 20-91. 

44. Each Damage Class member has sustained, and will continue to sustain, damages 

in the same manner as Sunshine as a result of MSA’s wrongful denials of coverage.  
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D. Adequacy 

45. Sunshine will fairly and adequately protect and represent the interest of each 

member of the class because it has the same or similar relevant terms in its insurance policy as that 

of all class members and it suffered the same wrongs as the Damages Class members.   

46. Sunshine is fully cognizant of its responsibilities as class representative and has 

retained León Cosgrove, LLP to prosecute this case. León Cosgrove, LLP is experienced in 

complex class action litigation, including litigation related to insurance coverage, and has the 

financial and legal resources to meet the costs of and understand the legal issues associated with 

this type of litigation. 

47. Class action treatment is superior to the alternatives, if any, for the fair and efficient 

adjudication of the controversy alleged herein because such treatment will permit a large number 

of similarly-situated persons to prosecute their common claims in a single forum simultaneously, 

efficiently, and without the unnecessary duplication of evidence, effort, and expense that numerous 

individual actions would engender. 

48. This action will be prosecuted in a fashion to ensure the Court’s able management 

of this case as a class action on behalf of the class. Sunshine knows of no difficulty likely to be 

encountered in the management of this action that would preclude its maintenance as a class action. 

COUNT I – BREACH OF CONTRACT

49. Sunshine incorporates by reference the allegations in paragraphs 1 through 48 of 

this complaint as if fully set forth herein. 

50. This is an action for breach of a contract of insurance.  

51. At all material times, Sunshine was an insured under the Policy, which is a binding, 

valid, and enforceable insurance contract under Florida law.  
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52. Sunshine’s claim for Civil Authority coverage is covered under the Policy.  

53. By repudiating its obligations under the Policy, by anticipatorily breaching the 

Policy, and by failing to pay Sunshine’s claim, MSA breached its duties and obligations under the 

Policy and thus breached the contract.  

54. As a direct, foreseeable, and proximate cause of MSA’s breach of the Policy, 

Sunshine has suffered damages, as it has been deprived of the benefits due under the Policy.  

55. MSA is accordingly liable to Sunshine in an amount to be determined at trial.  

WHEREFORE, Plaintiff Sunshine requests that the Court enter judgment against 

Defendant MSA granting Plaintiff Sunshine and the class the following relief against MSA: 

a. Certification of the Damages Class. 

b. Contractual and compensatory damages. 

c. Pre- and post-judgment interest. 

d. An award of Plaintiff’s and the class’s costs in prosecuting this action. 

e. An award of Plaintiff’s and the class’s reasonable attorneys’ fees pursuant 

to Fla. Stat. § 627.428 or other applicable law. 

f. Any other relief that the Court deems just and proper. 

COUNT II – DECLARATORY JUDGMENT 

56. Sunshine incorporates by reference the allegations in paragraphs 1 through 48 of 

this complaint as if fully set forth herein. 

57. This is an action for a declaratory judgment under Florida’s Declaratory Judgment 

Act, section 86.011 et seq., Florida Statutes.  

58. Sunshine contends that the Civil Authority coverage in the Policy covers losses 

caused by Executive Order Number 20-91 and that no exclusion in the Policy bars coverage.  
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59. Defendant MSA contends that the Virus Exclusion applies to claims for Civil 

Authority coverage for losses caused by Executive Order Number 20-91. 

60. Sunshine is in doubt as to its rights under the Policy.  

61. There is a bona fide, actual, present practical need for a declaration based on 

present, ascertainable facts.  

62. Sunshine’s rights under the Policy are dependent upon the facts or the law 

applicable to the facts.  

63. Plaintiff Sunshine and Defendant MSA have an actual, present, adverse, and 

antagonistic interest in the subject matter, either in fact or law. 

64. All the antagonistic and adverse interests are before the court by proper process or 

class representation.  

65. The relief sought is not merely the giving of legal advice by the courts or the answer 

to questions propounded from curiosity. 

WHEREFORE, Plaintiff Sunshine requests that the Court enter judgment against 

Defendant MSA granting Plaintiff Sunshine and the class the following relief against Defendant 

MSA: 

a. Certification of the Declaratory Relief Class. 

b. A declaration that the Civil Authority coverage in the Policy covers losses 

caused by Executive Order Number 20-91 and that no exclusion in the Policy 

bars coverage. 

c. An award of Plaintiff’s and the class’s costs in prosecuting this action. 

d. An award of Plaintiff’s and the class’s reasonable attorneys’ fees pursuant to 

Fla. Stat. § 627.428 or other applicable law. 
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e. Any other relief that the Court deems just and proper. 

DEMAND FOR JURY TRIAL

Plaintiff demands a trial by jury on all issues so triable. 

Dated: July 7, 2020  

Respectfully submitted, 

s/ John R. Byrne 
Derek E. León 
  Florida Bar No. 625507 
Scott B. Cosgrove  
  Fla. Bar No. 161365  
John R. Byrne 
  Florida Bar No. 126294 
Jeremy L. Kahn 
  Florida Bar No. 105277 
LEÓN COSGROVE, LLP 
255 Alhambra Circle, 8th Floor 
Miami, Florida 33134 
Telephone:  305.740.1975 
Facsimile:  305.437.8158 
Email:  dleon@leoncosgrove.com 
Email:  scosgrove@leoncosgrove.com 
Email:  jbyrne@leoncosgrove.com 
Email:  jkahn@leoncosgrove.com 

Counsel for Plaintiff and the Class
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