The Garlock Estimation Decision: Why Allowing
Debtors and Defendants Broad Access to
Claimant Materials Could Help Promote the
Integrity of the Civil Justice System

By Mark D. Plevin*

The January 10, 2014 decision by Bankruptcy Judge George R. Hodges in
In re Garlock Sealing Technologies, LLC" is one of the most significant rul-
ings in the annals of asbestos bankruptcies. The court resolved a litigation
over the amount of Garlock’s current and future liability for a certain type of
asbestos claim (mesothelioma claims) by estimating such claims at only
$125 million, rather than the $1.0—1.3 billion sought by the Asbestos Claim-
ants’ Committee (“ACC”) and Future Claimants Representative (“FCR”).
The low estimate benefits Garlock because it will allow it to retain a larger
portion of its assets for the benefit of the reorganized debtor following
confirmation, whereas the higher estimate sought by the ACC and FCR
would have required Garlock to devote a much larger portion of its assets to
paying mesothelioma claims. But the actual amount of the court’s estimate
pales in importance compared with the reasoning and the evidence Judge
Hodges used to reach that holding.

The ACC and FCR had urged the court to base its estimate on a “settle-
ment approach” that would have evaluated such claims based on an
extrapolation from Garlock’s history of resolving mesothelioma claims in
the tort system.? The court, however, rejected the ACC-FCR position, find-
ing — on the basis of voluminous evidence submitted by Garlock — that us-
ing the “settlement approach” would result in an unreasonably high estimate.
The court said that evidence presented by Garlock during the estimation
hearing showed that its tort system settlement and trial experience had been
distorted by “demonstrable misrepresentation” that was so “sufficiently wide-
spread” that it caused “a significant impact on Garlock’s settlement practices
and results.”® The court noted that in “each and every one of” the 15 closed
cases as to which Garlock was permitted to have “full discovery” in the
estimation proceeding, the discovery established “that exposure evidence
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was withheld.”* Moreover, the court concluded, “[i]t appears certain that
more extensive discovery would have shown more extensive abuse.”® In
sum, the court held, “Garlock’s evidence at the present hearing demonstrated
that the last ten years of its participation in the tort system was infected by
the manipulation of exposure evidence by plaintiffs and their lawyers.”® As a
result, the court concluded that it could not adopt the “settlement approach”
advocated by the ACC and FCR.”

Instead, the court used the “legal liability” approach proftered by Garlock,
finding that it was more appropriate to base an estimate on “the merits of the
claims in aggregate by applying an econometric analysis of the projected
number of claimants and their likelihood of recovery.”® The court noted that
Garlock “was a relatively small player in the asbestos tort system™® and that
Garlock “demonstrated that its products resulted in relatively low exposure
of a relatively lower potency asbestos to a limited population and that the
population exposed to Garlock’s products was necessarily exposed to far
greater quantities of higher potency asbestos from the products of others.”*
Further, because “[o]ne of Garlock’s primary defenses was to deflect
responsibility to other co-defendants . . . [e]vidence of the plaintiffs’
exposure to other co-defendants products was essential to its defense and its
negotiating position.”" Thus, the suppression of evidence in the tort system
of claimants’ exposure to the asbestos-containing products of other
companies rendered Garlock’s tort experience an unreliable basis for
estimating its liabilities.

This article begins by summarizing Judge Hodges’ decision and the
“demonstrable misrepresentation” he found. Next, the article explains why,
as an historical matter, evidence of such “demonstrable misrepresentation”
was not presented earlier to courts in other asbestos bankruptcies, and how
efforts to keep such evidence under wraps continues. The article will then
discuss potential sources of evidence that other defendants seeking to
replicate Garlock’s evidentiary presentation should examine. Last, the article
argues that bankruptcy judges should generally permit access to such evi-
dence in order to uphold and promote the integrity of the civil justice system.

I. The Garlock Estimation Ruling

Like judges presiding over other asbestos bankruptcies, Judge Hodges
was asked to estimate the overall amount of Garlock’s current and future
asbestos liabilities. Garlock requested this estimate pursuant to Sections 502
and 105 of the U.S. Bankruptcy Code for the purpose of formulating a plan
of reorganization invoking the special asbestos trust/channeling injunction
provisions of Code section 524(g)."

In previous asbestos bankruptcy estimation proceedings, the parties often
started from opposing methodological corners. The asbestos claimants typi-
cally based their arguments on the debtor’s actual tort system settlement and
judgment experience, contending that past experience was the best predictor
of future liabilities. As defendants began exiting the tort system and seeking
bankruptcy relief, debtors and other non-asbestos creditor constituencies
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argued that the tort system experience became skewed because evidence of
claimants’ exposures to those now bankrupt co-defendants also disappeared,
such that tort system experiences did not reflect the debtors’ actual “legal li-
ability” to current and future claimants. As the Garlock court explained,
because Garlock defended claims largely on the basis that any injury was
caused by exposure to other companies’ allegedly more dangerous products,
the disappearance of such evidence hampered both its defense and its
negotiating position.'® Further, the costs of defending ever-increasing
numbers of asbestos claims often provided an incentive for companies to
settle early rather than attempt to vindicate their positions at trial. Generally,
judges conducting asbestos estimations have relied on the “past experience”
methodology rather than the actual “legal liability” method.™

The parties took these traditional positions in this case. The ACC offered a
“settlement approach” that was “based upon an extrapolation from Garlock’s
history of resolving mesothelioma claims in the tort system.”"® Using this
method, the ACC estimated Garlock’s current and future liability for
mesothelioma claims at between $1.0 and $1.3 billion. Garlock, on the other
hand, offered a “legal liability” approach that “considers the merits of the
claims in aggregate by applying an econometric analysis of the projected
number of claimants and their likelihood of recovery,”'® which was then
reduced by other sources of recovery (i.e., monies available either from
other companies or their asbestos trusts).”” Garlock argued that its past settle-
ments were not an accurate predictor of its actual legal liability because tort
claimants and their counsel had manipulated evidence of claimants’ exposure
to other companies’ asbestos, causing Garlock (which did not know of the
evidence at the time of those settlements) to pay inflated tort system settle-
ment amounts. Based on this, Garlock estimated its current and future li-
ability at $125 million — a small fraction of the estimate urged by the ACC
and FCR.

The estimation trial consumed 17 trial days and included 29 witnesses and
hundreds of exhibits." Before trial, the parties “engaged in wide ranging
discovery” which included “not only the normal discovery tools pursuant to
the Federal Rules, but also multiple questionnaires directed at the claimants
(and their law firms).”" Beyond that, Garlock obtained access to “Rule 2019
statements” filed by claimants and their lawyers in myriad other asbestos
bankruptcy cases.?

At trial, Garlock argued that although it had been an active litigant in the
tort system for thirty years, it properly should be regarded as only a “small
player” with limited liability because “its products resulted in relatively low
exposure of a relatively lower potency asbestos to a limited population.”®
Garlock contended that its actual settlement and litigation history did not
fully reflect that limited posture, however, because “the last ten years of its
participation in the tort system was infected by the manipulation of exposure
evidence by plaintiffs and their lawyers” which “had a profound impact on a
number of Garlock’s trials and many of its settlements such that the amounts
recovered were inflated.”?
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The court recounted that after the first wave of asbestos bankruptcy filings
by the “big dusties” and a second wave of bankruptcies by insulation
manufacturers, “most of the funding for liability payments” had been
“removed from the system.”?® “Most significant to Garlock, though, was the
fact that often the evidence of [a claimant’s] exposure to those insulation
companies’ products also ‘disappeared.” >** This resulted from “the effort
by some plaintiffs and their lawyers to withhold evidence of exposure to
other asbestos products and to delay filing claims against bankrupt defen-
dants’ asbestos trusts until after obtaining recoveries from Garlock (and
other viable defendants).”®® The court concluded that “Garlock presented
substantial evidence of this practice.”* The court pointed to the following
examples:

e “One of the leading plaintiffs’ law firms with a national practice
published a 23-page set of directions for instructing their clients on
how to testify in discovery.””’

e “[M]any plaintiffs’ firms . . . delay[ed] filing Trust claims for their
clients so that remaining tort system defendants would not have that
information.”?®

e Most significantly, in “each and every one of” the 15 cases as to which
the court permitted Garlock to have “full discovery,” Garlock proved
that plaintiffs and their lawyers had withheld exposure evidence in the
tort cases — “on average plaintiffs disclosed only about 2 exposures to
bankruptcy companies’ products, but after settling with Garlock made
claims against about 19 such companies’ Trusts.”*

The court gave more fulsome examples from five of the 15 cases as to
which Garlock was permitted to have full discovery:

e In a California case, the plaintiff did not admit to any exposure from
amphibole insulation, did not identify any specific insulation product,
claimed that 100% of his work was on gaskets, and denied he had been
exposed to Unibestos amphibole insulation manufactured by Pittsburgh
Corning. But after the plaintiff obtained a $9 million verdict against
Garlock, the plaintiff’s lawyers filed 14 claims with asbestos bank-
ruptcy trusts, including several against amphibole insulation
manufacturers. “And most important, the same lawyers who repre-
sented to the jury that there was no Unibestos insulation exposure had,
seven months earlier, filed a ballot in the Pittsburgh Corning bank-
ruptcy that certified ‘under penalty of perjury’ that the plaintiff had
been exposed to Unibestos insulation.” “In total,” Judge Hodges found,
“these lawyers failed to disclose exposure to 22 other asbestos
products.”®

e In a Philadelphia case that Garlock settled for $250,000, the plaintiff’s
lawyers stated in answers to interrogatories that the plaintiff had “no
personal knowledge” of any exposure to any bankrupt companies’
asbestos products. “However, just six weeks earlier, those same
lawyers had filed a statement in the Owens Corning bankruptcy case,
sworn to by the plaintiff, that stated that he ‘frequently, regularly and
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proximately breathed asbestos dust emitted from Owens Corning
Fiberglas’s Kaylo asbestos-containing pipe covering.” *’ In total, Judge
Hodges found, “this plaintiff’s lawyer failed to disclose exposure to 20
different asbestos products for which he made Trust claims. Fourteen
of these claims were supported by sworn statements, that contradicted
the plaintiff’s denials in the tort discovery.”*'

e InaNew York case that Garlock settled during trial, the plaintiff denied
any exposure to insulation products. But after the case was settled, the
plaintiff’s lawyers filed 23 Trust claims on his behalf — eight of them
filed within 24 hours after the settlement.®

e In another California case, which Garlock settled for $450,000, the
plaintiff denied that he ever saw anyone installing or removing pipe
insulation on his ship. But after the settlement, the plaintiff’s lawyers
filed eleven Trust claims for him — seven of those were based on dec-
larations that he personally removed and replaced insulation and identi-
fied, by name, the insulation products to which he was exposed.*

e In a Texas case, the plaintiff received a $1.35 million verdict against
Garlock upon the claim that his only asbestos exposure was to Garlock
crocidolite gasket material. The plaintiff specifically denied any knowl-
edge of the name “Babcock & Wilcox,” and his attorneys represented
to the jury that there was no evidence that his injury was caused by
exposure to Owens Corning insulation. But Garlock’s evidence showed
that the day before the plaintiff denied any knowledge of Babcock &
Wilcox, “his lawyers had filed a Trust claim against it on his behalf.
Also, after the verdict, his lawyers filed a claim with the Owens Corn-
ing Trust. Both claims were paid—upon the representation that the
plaintiff had handled raw asbestos fibers and fabricated asbestos
products from raw asbestos on a regular basis.”**

The court’s emphatic conclusion deserves extended quotation:

These fifteen cases are just a minute portion of the thousands that were
resolved by Garlock in the tort system. And they are not purported to be a
random or representative sample. But, the fact that each and every one of them
contains such demonstrable misrepresentation is surprising and persuasive.
More important is the fact that the pattern exposed in those cases appears to
have been sufficiently widespread to have a significant impact on Garlock’s
settlement practices and results. Garlock identified 205 additional cases where
the plaintiff’s discovery responses conflicted with one of the Trust claim
processing facilities or balloting in bankruptcy cases. Garlock’s corporate
parent’s general counsel identified 161 cases during the relevant period where
Garlock paid recoveries of $250,000 or more. The limited discovery allowed
by the court demonstrated that almost half of those cases involved misrepresen-
tation of exposure evidence. It appears certain that more extensive discovery
would show more extensive abuse. But that is not necessary because the
startling pattern of misrepresentation that has been shown is sufficiently
persuasive.®

The court determined that this withholding of exposure evidence by
plaintiffs and their lawyers “had the effect of unfairly inflating the recoveries
against Garlock from 2000 through 2010,” and “was sufficiently widespread
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to render Garlock’s settlements unreliable as a predictor of its true liability.
Consequently, Garlock’s settlement and verdict history during that period
does not reflect its true liability for mesothelioma in the pending and future
claimants.”®

At this point, only Judge Hodges and the parties to the estimation proceed-
ing know what evidence was actually presented, and specifically considered
and relied on, by the judge. During the estimation trial, Judge Hodges sealed
the courtroom. A publication, Legal Newsline, moved to open the proceed-
ings to the public, but its motion was denied. Legal Newsline’s appeal of
that ruling is now pending in the district court, along with appeals of several
rulings issued after the estimation decision in which Judge Hodges denied
various motions asking him to disclose the evidence he relied on for his
ruling.”

II. Why Evidence of the Type Relied on by the Garlock Court Was
Not Presented Sooner, in Other Cases

Although there is no public indication of what specific evidence Judge
Hodges relied on in his ruling, there are at least three potential sources of in-
formation arising out of the bankruptcy process that the court might have
relied on: Rule 2019 statements in other asbestos bankruptcy cases; ballots
in favor of or against confirmation of other debtors’ section 524(g) plans of
reorganization; and claimants’ submissions to trusts.

Garlock waged a long battle for access to Rule 2019 statements, filing mo-
tions in 12 separate bankruptcy cases, but not gaining access until it suc-
ceeded on appeal in overturning bankruptcy court rulings denying access.
Ironically, the chief bankruptcy court decision that barred Garlock from ac-
cess to the Rule 2019 statements it sought to prove its allegations of wide-
spread misrepresentations by certain members of the plaintiffs’ bar did so on
the basis that Garlock had not yet substantiated its allegations of abusive
conduct by plaintiffs and their counsel in other cases. Later, after Garlock
gained access to those materials and presented them during the estimation
trial, Judge Hodges found that Garlock had proved it was the victim of wide-
spread misrepresentations over a period of ten years.

A. Early Litigation Over Rule 2019 Statements

Asbestos claimants rarely participate in asbestos bankruptcy cases on an
individual basis. Instead, plaintiffs’ attorneys generally represent their
“inventories” of claimants on a group basis during the course of the bank-
ruptcy case. Rule 2019 of the Federal Rules of Bankruptcy Procedure
requires any “entity” (which includes lawyers) representing more than one
creditor in a case to file a verified statement listing each of the creditors they
represent in the bankruptcy case and the nature and amount of each cred-
itor’s claim, along with a copy of the instrument (e.g., retention letters), if
any, authorizing the lawyer to act on behalf of the creditors. Such statements
are often referred to as “Rule 2019 statements.” Failure to file a proper Rule
2019 statement can lead to sanctions, including refusing to permit the lawyer
to be heard in the case and holding invalid any actions taken by the creditor
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in the case.®®

In early asbestos bankruptcies, plaintiffs’ lawyers generally did not comply
with Rule 2019. Later, insurers and some debtors demanded that plaintiffs’
lawyers comply with the rule.*® Courts generally ordered compliance, and in
at least one instance required plaintiffs’ lawyers to disclose, as part of their
compliance with the rule, information about their fee sharing, co-counsel,
and referral relationships.*

Among the bankruptcy judges who ordered compliance with Rule 2019
was Judge Judith Fitzgerald, who presided over at least nine asbestos bank-
ruptcies in Delaware and several more in Pittsburgh.*' In each of her cases,
however, Judge Fitzgerald ordered that the exhibits to the 2019 statements
— i.e., the materials that identified the clients who the lawyers were
representing — would not be filed on the public record, but instead archived
in the clerk’s office. The archived materials would be made available only if
the court granted permission on motion of a party.** Over time, Judge
Fitzgerald regularly denied motions for access, including a motion by
Garlock before it filed its own bankruptcy case.*®

B. Garlock Gains Access To Rule 2019 Statements In Other Cases

As part of the preparation for its estimation hearing, Garlock filed motions
in twelve of Judge Fitzgerald’s cases seeking access to the non-public
exhibits to the Rule 2019 statements. Garlock argued “that it needs the infor-
mation to be able to prove that asbestos plaintiffs’ law firms were concealing
clients’ exposure to the asbestos products of other bankruptcy debtors for the
purpose of inflating settlement values against Garlock in the tort system,”
and it claimed “that the 2019s show the law firms’ knowledge of which
clients were exposed to which debtor’s products and constitute verification
under penalty of perjury that the law firms’ clients were creditors in these
cases, not against Garlock.”* In other words, Garlock wanted to know if a
plaintiffs’ lawyer listed as a client in a particular debtor’s bankruptcy case a
claimant who had, in his tort case against Garlock, denied having been ex-
posed to that debtor’s asbestos.*® Judge Fitzgerald consolidated Garlock’s
twelve motions for decision and then denied them, finding that Garlock’s
“allegations of harm are entirely a matter of conjecture and speculation,”
that its alleged injury would not be redressed by access to the Rule 2019
statements, and that it lacked standing.*®

On appeal, both the Delaware and Western District of Pennsylvania
district courts reversed and granted Garlock access to the 2019 exhibits. The
Delaware court held that the exhibits were public records as to which there
was a presumptive right of public access that had not been rebutted. The
court further held that “Garlock’s purpose in seeking access to the 2019
Exhibits—to permit its expert in its own bankruptcy to develop or rebut an
opinion as to an estimate of Garlock’s aggregate liability for asbestos
claims—is a proper purpose for seeking access.” The district court summa-
rized Garlock’s argument regarding how it intended to use the 2019 state-
ments as follows:
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The 2019 Statements, when combined with the 2019 Exhibits, contain admis-
sions of exposure to other products that are relevant to estimating Garlock’s
asbestos liability in its bankruptcy case. Garlock can use evidence of asbestos
claimants’ exposures to other asbestos-containing products to show that it was
not a proximate cause of the plaintiff’s asbestos-related disease. Other
exposures are also relevant to Garlock because they permit Garlock to show
that other parties were at fault and allocate liability to them.*®

However, the Delaware district court restricted the use to which Garlock
could put the 2019 Exhibits, stating that “Garlock is to be provided access to
the 2019 Exhibits solely for the purpose of using them in connection with
the estimation proceedings in its own bankruptcy case. Garlock may not
publicly disclose information contained in the 2019 Exhibits except in an ag-
gregate format that does not identify any individual.”*® The Western District
of Pennsylvania district court adopted the opinion of the Delaware court as
its own and imposed similar restrictions on Garlock’s use of the 2019
Exhibits.*

Thus, while the two district courts allowed Garlock to have access to the
2019 Exhibits in all of Judge Fitzgerald’s cases, others wishing to access
those exhibits will have to move individually for access and establish why
they should be given access.

C. In Some Asbestos Bankruptcies, Rule 2019 Statements Are Al-
ready Available On The Public Record

In other asbestos bankruptcies, however, Rule 2019 statements and their
exhibits are a matter of public record. In these cases, any member of the pub-
lic can access the statements through the bankruptcy courts’ CM/ECF
system.®' The amount of information provided in those exhibits varies. Some
contain such information as the name of the injured party, the name of the
claimant, the case number and court in which an existing suit is pending, the
year filed; some identify the claimants’ diagnosis (e.g., malignancy, lung
cancer, mesothelioma); some contain information about when the claimant
acquired his or her claim; some contain the last four digits of the claimant’s
social security number; and some are just lists of names.

Because the Garlock bankruptcy court has denied all of the motions ask-
ing it to disclose the evidence it relied on in its estimation opinion, it remains
unclear whether the 2019 Exhibits Garlock obtained from the twelve Dela-
ware and Western District of Pennsylvania bankruptcies formed a significant
part of the basis for the Garlock court’s rulings in the estimation opinion.

III. Other Potential Sources of Evidence

A. Plan Ballots

Unlike Rule 2019 statements, which generally do not provide information
about a claimant’s disease, ballots cast in favor of or against a debtor’s sec-
tion 524(g) plan usually are required to provide such information. Moreover,
unlike Rule 2019 statements, which are not typically filed under penalty of
perjury, someone — either the claimant himself or, in the case of a “master
ballot™® filed on behalf of many claimants, the claimants’ attorney — gener-
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ally is required to declare or certify, under penalty of perjury, that the infor-
mation provided in the ballot is true.®®

Confirmation of a section 524(g) asbestos bankruptcy plan of reorganiza-
tion requires the affirmative vote of 75% of all of the asbestos claimants who
cast votes.* In addition, the class of asbestos claimants must also satisfy the
ordinary Chapter 11 requirement that a class vote by “at least two-thirds in
amount” of the claims of such class that are voted.*® Because most claims
against an asbestos debtor are unliquidated as to amount, to determine if this
“two-thirds in amount” requirement is met, it becomes necessary to decide
how to weight the claimants’ votes.

Two different approaches have been used in asbestos bankruptcies to
weight claimants’ votes.*® In some early asbestos bankruptcies, all claim-
ants’ votes were assigned a nominal value of $1.00, meaning that the
number-of-claimants voting requirement and the amount-of-value voting
requirement were essentially merged.®” But more recently, it has been the
norm that claimants’ votes are assigned different values based on the claim-
ants’ alleged impairment. The values are aligned with the trust distribution
procedures (“TDPs”) appended to the proposed plan.®® Thus, if a particular
TDP assigns $225,000 as the value for a mesothelioma claim and $15,000
for a lung cancer claim, a mesothelioma claimant’s vote will be weighted
much more heavily than a lung cancer claimant’s vote.*® In order to weight
the votes, each claimant must identify on his or her ballot the particular dis-
ease or condition he or she claims to have.

Further, ballots typically are required to contain a certification or declara-
tion under penalty of perjury, with respect to each voting claimant, that the
claimant has the condition claimed and that the claimant holds an asbestos
claim against the debtor.®® For example, the individual asbestos claimant
ballot in Plant Insulation required the claimant or his authorized agent to at-
test to the following, under penalty of perjury pursuant to 28 U.S.C.A.
§ 1746:

(i) Iam/the claimant is the holder of the Asbestos Injury Claim identified
in Item 3 on this Ballot;

(i1) I have/he/she has full power and authority to vote to accept or reject
the Plan on behalf of the Claimant;

(ii1) I have/the claimant has the Compensable Disease asserted in Item 3
hereof based on medical records or similar documentation in the possession
of the signatory or in the possession of the Claimant’s attorney or physician;

(iv) Thave/the claimant has been exposed to an asbestos-containing prod-
uct or material with the result that the Claimant has an Asbestos Injury Claim
(as defined in the Plan) for which Plant has legal liability.

(v) IfI/the claimant have/has a Claim of a Determined Amount, true and
correct copies of the judgment, settlement or other document evidencing
such claim and the amount of such claim are attached to this Ballot.

(vi) I have not, as to the Debtor, released my claim or dismissed my
claim with prejudice; nor has my claim been disallowed in a final judgment
of a court of competent jurisdiction.®!
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Therefore, because ballots are required to assert, under penalty of perjury,
that the claimant has a claim against the particular debtor in whose case the
ballot is being cast, such ballots arguably provide better information than
Rule 2019 statements regarding whether a particular claimant’s assertions in
the tort system are in conflict with assertions in bankruptcy cases.

C. Trust Submissions

Once a section 524(g) plan has been confirmed, claimants will submit
claims to a trust for resolution and payment. The TDPs govern what infor-
mation must be provided by each claimant in order to substantiate his or her
claim. Claimants typically are required to identify their asbestos injury,
provide medical records supporting their claim, provide information regard-
ing their employer(s), job title(s)/occupation(s), where they worked and
when, and provide product identification and exposure evidence. Finally, the
claimant or his attorney must sign the claim under penalty of perjury, attest-
ing that the claim information provided is true and correct.®?

The requirements for demonstrating exposure to a debtor’s asbestos are
common across trusts and typically require a claimant to “demonstrate
meaningful and credible exposure” to “asbestos or asbestos-containing
products supplied, specified, manufactured, installed, maintained, or
repaired” by the debtor, which “may be established by an affidavit or sworn
statement of the claimant,” a co-worker, or a family member, or through
other evidence.®® Thus, if a claimant suing Company A in the tort system
says that he was not exposed to Company B’s asbestos but also submits a
claim to the trust established in Company B’s bankruptcy, the trust submis-
sion would likely be powerful evidence in Company A’s defense against the
claimant’s tort claim.

Because they require sworn statements that the claimant was exposed to a
particular debtor’s asbestos, the trust submissions may be the most important
documents for a defendant attempting to undermine the credibility of a
plaintiff’s tort system assertions. Indeed, Judge Hodges’ Garlock estimation
ruling repeatedly references claims filed against trusts even though the claim-
ant in question had, in litigation against Garlock, denied having a claim
against the companies that established those trusts. Perhaps because such ev-
idence is so compelling, lawyers for asbestos claimants and official asbestos
claimant committees routinely seek to prevent disclosure of trust submis-
sions on various grounds, including that the information is private and/or
constitutes settlement communications.®* However, many courts have held
that such trust submissions are appropriate subjects of discovery, some courts
have adopted case management orders mandating that trust claim forms be
disclosed in tort lawsuits, and several states have recently enacted legislation
mandating trust transparency.®®

IV. Early Impact of the Garlock Estimation Ruling

Judge Hodges’ estimation ruling has garnered significant media attention
from such outlets as the New York Times, Wall Street Journal, Forbes, and
National Public Radio.®® In addition, it has already been cited by parties in
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litigation pending in other courts. For example:

e A Rhode Island trial judge found that Crane Co. should be permitted
discovery of claim forms a decedent’s widow filed with various
asbestos bankruptcy trusts. Crane Co. cited the Garlock estimation rul-
ing as an example of how asbestos plaintiffs may present conflicting
exposure evidence at trial and in claims submitted to asbestos trusts.®’
The court found that the claim forms could contain “inconsistent state-
ments” that “would go directly to the credibility of [the decedent’s] al-
legations that exposure to Crane’s products caused his injuries.”®®

e In their appeal from confirmation of the Pittsburgh Corning section
524(g) plan, two insurers cited Garlock to support their arguments that
the bankruptcy court had erroneously denied their requests for
discovery, which they had requested to attempt to show that the bank-
ruptcy was the product of fraud and collusion by plaintiffs’ attorneys.*®

e In a motion to reopen the THAN asbestos bankruptcy, several insurers
argued that the court should order the debtor’s section 524(g) trust to
allow them to exercise audit rights granted under a settlement. The
insurers argued that the information disclosed in the Garlock estima-
tion decision, combined with the insurers’ belief that many of the same
plaintiffs’ firms who submitted claims against Garlock also may have
submitted claims to the THAN Trust, indicated that the audit rights
could be a valuable tool to ferret out fraud.”

e In a petition for review filed in the California Supreme Court, an
asbestos defendant cited the Garlock estimation ruling to support an
argument that the court should accept review of an appellate court de-
cision that held the trial court properly denied an offset for potential
future recoveries from asbestos trusts, even if the result was a double
recovery. The petitioner noted that Judge Hodges had found that, “on
average, tort plaintiffs disclosed only about two exposures to bankrupt
companies’ products, but after settling with Garlock (while it was still
solvent), those same plaintiffs made claims against, on average, about
19 such companies’ trusts.””"

What these cases show is that the revelatory evidence of tort system
manipulation detailed in Judge Hodges’ estimation ruling has the potential
for broad application not only in future asbestos estimations but in the tort
system as well, where defendants who suspect that they have been subjected
to the same type of manipulation documented by Judge Hodges will seek to
reduce their tort system settlement costs by discovering such evidence and
using it in motions, settlement discussions, and trials.

V. Bankruptcy Courts Should Allow Broad Access to Materials
Submitted and Filed by Claimants

Until Garlock amassed the (still undisclosed) evidence that led the bank-
ruptcy court to conclude that “the last ten years of its participation in the tort

system was infected by the manipulation of exposure evidence by plaintiffs
and their lawyers,””? courts were skeptical of such claims by defendants. The
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Garlock estimation ruling hardly proves that every asbestos claimant and
their lawyers manipulated evidence in every case. But Garlock does suggest
that assertions of such behavior are not necessarily fanciful, and that courts
should act to uphold the integrity of judicial proceedings by allowing broad
access to the materials — such as Rule 2019 statements, plan ballots, and
trust claim submissions — that a defendant can use to prove any manipula-
tion that may have taken place.

Any legitimate privacy concerns of claimants can be adequately addressed
through narrowly crafted protective orders and other mechanisms, such as
redactions of social security numbers. But not only does the Bankruptcy
Code mandate that the public have access to papers filed in bankruptcy
court,”® so do the First Amendment “and the common-law tradition that court
proceedings are presumptively open to public scrutiny.””* As the U.S. Court
of Appeals for the Fourth Circuit recently explained in overturning broad
sealing orders entered by a district court, “public access promotes not only
the public’s interest in monitoring the functioning of the courts but also the
integrity of the judiciary.”™

Ultimately, the key question is, as one scholar put it, “should the civil
justice system condone a process where litigants may advance one set of
facts under penalty of perjury in one forum and a contradictory set of facts
under penalty of perjury in another”?”® Allowing defendants broad access to
the type of material discussed above — Rule 2019 statements, plan ballots,
and trust claim submissions — will help to stop any such behavior on the
part of some asbestos claimants and their attorneys, thereby helping to
preserve and promote the integrity of the judicial system for the benefit of
all.
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