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37.000 Scope of part.
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services by contract. This part applies to all contracts and orders for services regardless of the

contract type or kind of service being acquired.-Fhis-partrequires-the-use-of performance-based



Subpart-37.4—001 Definition.
Service Contraets-General
contract, as used in this part-

Service-contraet, means a contract that directly engages the time and effort of a contractor whose
primary purpose is to perform an identifiable task rather than to furnish an end item of supply. A
service contract may be either a nonpersonal or personal contract. It can also cover services
performed by either professional or nonprofessional personnel whether on an individual or
orgamzatlonal basis. oo e e e e cne e Lo b e e




Subpart 37.402Petliey-
&)1 - Performance-Based Acquisition

~(seesubpart-37.6+

821101 Presolicitation.
37.101-1 Policy.

When acquiring services, including these-acquired-undersupply-contraets-er-ordersacquisition of

commercial services using the procedures in part 12, agencies must——

(B-a)Use performance-based acquisition methods to the maximum extent practicable, except for-

(3-1)Architect-engineer services acquired in accordance with 40 U.S.C. 1101 et seq=:. (see part
36);

(i-2)Construction (see part 36);

(1#9-3) Utility services (see part 41); or

(#¥¥)-4)Services that are incidental to supply purchases; and

(2)-b)Use the following order of precedence (Public Eawt06Law 106-398, section 821(ap):)):
(i1) A firm-fixed price performance-based contract or task order.

(#2) A performance-based contract or task order that is not firm-fixed price.

(#3) A contract or task order that is not performance-based.

37.102 Evaluation and award.

37.102-1 Procedures.
(a)Performance-based contracts must include a performance work statement (PWS).




(1)The PWS may be prepared by the Government or proposed by an offeror in response to a
statement of objectives (SOO)(see 2.101) and included in the contract. While the SOO in a
solicitation may be used to guide the development of the PWS, the SOO does not become part of
the contract.

(2)The PWS must describe the outcome required rather than "how" that outcome is to be
achieved or the estimated level of effort anticipated.

(3)The PWS must, to the maximum extent practicable, include meaningful and measurable
performance standards. Such standards may be established by the Government or proposed by
the offeror.

(b)When an offeror proposes performance standards in response to a SOO, agencies must—

(1)Evaluate whether the proposed standards meet agency needs:

Identify methods for assessing contractor performance against the standards: and

(3)Incorporate both the accepted standards and assessment methods into the contract.

Subpart 37.2 - Personal Services

37.201 Presolicitation.

37.201-1 Policy.

Agencies must not contract for personal services unless specifically authorized by statute (e.g., 5

U.S.C. 3109).

37.201-2 Characteristics of personal services contracts.

(a)A personal services contract exists when the Government supervises or controls contractor
employees, or appears to do so, as if they were Government employees. This type of contract
circumvents civil service laws that require the Government to competitively hire and appoint its
own employees.

(b)The Government exercising relatively continuous supervision and control over multiple
contractor personnel is frequently a key indicator of a personal services contract. However,
judgment is required because service contracts often involve interaction with contractor
employees—such as ordering and reviewing specific work—that do not constitute the type of
supervision or control that would convert a contractor employee into a Government employee.

37.202 Postaward.

37.202-1 Avoiding personal services contracts.

When administering contracts, agencies must avoid making contractor personnel appear to be, in
effect, Government employees, unless a statute provides otherwise.




Subpart 37.3 - Inherently Governmental Functions
37.301 Presolicitation.

37.301-1 Policy.

(a)

teyAgencies shallmust not award a contract for the performance of an inherently governmental
function (see subpart-part 7-5).

h-Non-personal Service contracts are-proper-under generabconteacting authority:

HAeenetesshalensure thatservicecontraetsthatrequire thedebivery—use—orturaishineof
produets-are-consistent-with-subpart 231{see 23-103(e)-special oversight if the contract work:
















contracts providing recommendatlons analyses, reports, or similar work products that can

mﬂuence govemment decision- makmg—Dﬁmg—peffem&aﬂee—e#seﬁee—eemfaets—the—f&ﬂeﬁeﬂs

(2)May approach becoming inherently governmental because of the nature of the function, the
manner in which the contractor performs the contract, or the manner in which the Government
administers contractor performance.

e*efersed—wheﬂ—eeﬂ%metmg—fer—fbme&eﬂs—tha{—afe—ﬂet—Agenmes must carefullv develop

requirements for such work to ensure contracted functions do not expand into inherently
governmental but-eloselyfunctions.

37.302 Postaward.

37.302-1 Contractor support the-perfermanee-ofto inherently governmental functions.
Agencies must actively administer contracts to ensure contract functions {see-7-503{e})-do not
expand into inherently governmental functions, including—

(a)Assigning sufficient qualified Government employees to actively oversee contractor work and
monitor for potential encroachment on inherently governmental functions, particularly when the
work supports Government policy or decision-making.




(b)yteyAHRequiring contractor personnel to identify themselves as contractors when attending

meetings, answering government telephenes;and-workingphones, or in ethersituationsany
situation where thelr eeﬁ%Paeter—status fs—net—ebweﬁs—te%d—pames—&r%req&&ed—teﬂemkﬁy

i i might be unclear
to the publlc or Congress—th&t—th&a*&@%&me&t—eiﬁﬁem}s unless—m—thﬁﬁdgme&t—ef the

agency; determines no confusion or harm ean-comefromfatling to-tdentify-themselves—They
must-alse-ensure-that-all-would result.

(c)Ensuring contractor-produced documents erreperts-produced-by-contractors-are-suitabhyare

clearly marked as contractor products or thatinclude appropriate disclosure of contractor

participation is appropriatehy disclosed




Subpart 37.24 - Advisory and Assistance Services

37.%99—86919%#5&1—‘?19%&

37204401 Definition.
Covered personnel , as used in this subpart, means-—

(1) An officer or an individual who is appointed in the civil service by one of the following
acting in an official capacity-:

(1) The President;

(i1) A Member of Congress;

(ii1)) A member of the uniformed services;

(iv) An individual who is an employee under 5 U.S.C. 2105;

(v) The head of a Government-controlled corporation; or

(vi) An adjutant general appointed by the Secretary concerned under 32 U.S.C. 709(c).

(2) A member of the Armed Services of the United States.

(3) A person assigned to a Federal agency who has been transferred to another position in the
competitive service in another agency.




37.203402-1 Policy.

by Subjeetto-37205-When essential to the agency's mission, agencies may contract for
advisory and assistance services;when-essential-to-the-ageney's-misstonsto- (A&AS) to obtain—

(a) Management and professional support services:

(b) Studies, analyses, and evaluations (see 37.402-3 for limitations on evaluative work); or

(c) AdvaseryEngineering and assistaneetechnical servicesshal.

37.402-2 Prohibitions.
A&AS contracts must not be- awarded for purposes of—

(H-Ysedina) Performing work of a policy-making, decision-making, or managerial nature which
is the direct responsibility of agency officials;

2y Ysed-to-bypass(b) Bypassing or sndermineundermining personnel ceilings, pay limitations,
or competitive employment procedures;

(DYsedunderany-eireumstances-speeifieallyto-aid(c) Aiding in influencing or enacting

legislation; or

5y Ysed-to-obtain(d) Obtaining professional or technical advice which is readily available within
the agency or another Federal agency.



()-Eimitation-onpayment37.402-3 A & AS contracts for advisery-and-assistanee-serviees:

Centractors-maythe evaluation of proposals.
Agencies must not be-patdcontract for servieesA & AS to conduct evaluations or analyses of any

aspect of a proposal submitted for an initial contract award unless-——

HNeither(a) The head of the agency has determined covered personnel from-therequesting

ageney;norfrom-another-ageney,-with adequatethe required training and capabilities to perform
the required-propesal-evaluation; or analysis are not readily available in the agency or from

another Federal agency (41 U.S.C. 1709).

(1) The head of the agency may consider the associated administrative burden when assessing
the feasibility of using covered personnel from other agencies. Such considerations may
include—

(1) The time and cost associated with searching for suitable personnel;

(i1) Potential travel costs:

(ii1) The amount of such costs in relation to the acquisition value; and

(iv) Potential competing demands for the personnel in meeting the agency's mission.

(a-written2) The contracting officer must ensure, to the maximum extent practicable, any such
determination is made prior to issuing the solicitation and in accordance with 37204:agency
procedures. Once the solicitation is released, any determination of a need for A&AS support in
analyzing proposals for the initial contract award must be made prior to granting the A&AS
contractor access to any proposal material.

(2b) The contractor is a Federally-Funded Research and Development Center (FFRDC) as
authorized in 41 U.S.C. 1709(c) and the work placed under the FFRDC's contract meets the
criteria of part 35:647-3; or

(3¢) Such functions are otherwise authorized by law.

37.402-4 Exclusions.
The following activities and programs are excluded or exempted from the definition of A&AS:

(a) Routine information technology services unless they are an integral part of a contract for the
acquisition of advisory and assistance services.

(b) Architectural and engineering services as defined in 40 U.S.C. 1102.

(c) Research on theoretical mathematics and basic research involving medical, biological,
physical, social, psychological, or other phenomena.

37.403 Evaluation and award.




37.403-1 Treatment of former Government emplovees.
Agencies must ensure A&AS is not contracted for on a preferential basis to former Government

employees.

37.403-2 Avoiding A & AS use in evaluation of proposals.
When evaluating proposals for initial contract award, agencies must not use A & AS to support
evaluation unless the conditions at 37.402-3 are satisfied.

37.404 Postaward.

37.404-1 Performance monitoring in A & AS contracts.

(a) Agencies must administer A & AS contracts with sufficient oversight to ensure prohibited
practices at 37.402-2 are not performed.

(b) Agencies must not pay for A & AS evaluations or analyses of any aspect of a proposal
submitted for an initial contract award unless the conditions at 37.402-3 are satisfied.

Subpart 37.5 - Child Care Services

37.501 Definition.

Child care services, as used in this subpart, means child protective services (including the
investigation of child abuse and neglect reports), social services, health and mental health care,
child (day) care, education (whether or not directly involved in teaching), foster care, residential
care, recreational or rehabilitative programs, and detention, correctional, or treatment services.

37.502 Presolicitation.

37.502-1 Policy.

Ensure that contracts for nonpersonal child care services include requirements for criminal
history background checks on employees who will perform child care services under the contract
in accordance with 34 U.S.C. 20351 and agency procedures.

Subpart 37.6 - Nonpersonal Health care services

37.601 Presolicitation.

37.601-1 Policy.

Agencies must ensure nonpersonal health care services contracts with physicians, dentists and
other health care providers include indemnification and medical liability insurance.

37.601-2 Procedures.

To ensure adequate medical liability insurance is obtained, the contracting officer must insert the
necessary value(s) in paragraph (a) of contract clause 52.237-7. Agencies determine the value(s)
by considering the standard coverage prevailing within the local community for the specific
medical specialty, or a higher amount if necessary to protect the Government's interests.

37.601-3 Contract clause.

Insert the clause at 52.237-7, Indemnification and Medical Liability Insurance, in solicitations
and contracts for nonpersonal health care services.

37.602 37.204 Guidelines for determining avatlability of personnel.




Evaluation and award.
37.602-1 Evidence of insurability.

Before making award, the contracting officer must obtain proof that the apparent successful
offeror will be able to obtain the required medical liability insurance (e.g., letter of intent from a
reputable insurer, underwriting approval letter).

37.603 Postaward.

37.603-1 Evidence of insurance.

After contract award, but before performance begins, the contracting officer must obtain proof
that the contractor holds an active policy for the required medical liability insurance.

Subpart 373 - Dismantling, Demolition, or Removal of Improvements
37.300-Seope-ofsubpart/01 Presolicitation.

Fhissubpartpreseribesproceduresforeontracting3/.701-1 Labor standards.




Contracts for dismantling-er-demelition of buildings, ground improvements, and other real
property structures and for the removal of such structures or pertiensa portion of them (hereafter
referred to as “dismantling, demolition, or removal of improvements™)-

37%9}) must cornr)lv wrth one of two labor standards—

her- statutes.
Serv1ce Contract Labor Standards (41 U S C chapter 67—Seme%@entraet—l:&bor—8tandards—er
: i apply when the

contract is solely for dlsmantllng, demolltron or removalef—mprovements—th%SemeeGentraet
Labor Standards statute applics unless further work which will resultinthe
Government plans any follow-on construction, alteration, or repair work of a public building or
public work at thatthe same locatlon%eemempﬁed—%ﬁekkfuﬁheeeonstme&en—weﬂﬁs
intended;—even theﬁgh—by
Requirements statite-a
chapter 31, subchapter IV) annly ( see nart 22)

37.302701-2 Bonds or other securlty

bondrng req urrements ( see nart 28) in 40 U S. C chapter 31, subchapter III—Beﬂds—ése&lS—l-G%
deesnet-apply- do not apply to contracts solely for dismantling, demolition, or removal of
improvements. However, the contracting officer may require the contractor to furnish a
performance bond or other security {see28-1+63)-in an amount that the contracting officer
considers adequate to——

(a) Ensure completion of the work;

(b) Protect property to be retained by the Government;

(c) Protect property to be provided as compensation to the contractor; and
(d) Protect the Government against damage to adjoining property.

37.363701-3 Payments and title.
Agencies must structure contracts to carefully balance payment terms and title rights to protect

the Government's interests.




(a) Fhe-eentraetContracts for dismantling or demolition may previdebe structured so that either
the-

5 Government paypays the contractor for performing the dismantlinework, or demelition-of
struetures;-or

2)-Centractorpaythe contractor pays the Government for the right to salvage and remove the
materials resulting from the dismantling or demolition operation

(b) The contracting officer shall-constderthemust evaluate all salvageable property to determine

its usefulness to the Government-ef-all-salvageable property--~Any-ofthe. When property thatis
worth more useful-to the Government than its valae-as-salvage value to the contractor-sheuld-be

expresshy-destgnated-in, the contract must specifically designate it for Government retention-by.
For all other property, which the Geverament.contractor will own, the contracting officer

shalmust determme theits falr market Valueﬂ#aﬂ%pfepeﬁy—net—sedes&g&a{ed—sme%the

dffects both pdyment structure dnd any potential termination Compensatlon—WLlH—b%mad%li‘—the

contractis-terminated.

37.30437.701-4 Solicitation provisions and contract clauses.

() The-contracting-officer shall(a) Insert the clause at 52.237-4, Payment by Government to
Contractor, in solicitations and contracts solely for dismantling, demolition, or removal of
improvements whenever the contracting officer determines that the Government shalmust make
payment to the contractor in addition to any title to property that the contractor may receive
under the contract. If the contracting officer determines that all material resulting from the
dismantling or demolition work is to be retained by the Government, use the basic clause with its
AdternatelAlternate I.

by Thecontracting-officershall(b) Insert the clause at 52.237-5, Payment by Contractor to

Government in solicitations and contracts for dismantling, demolition, or removal of
improvements whenever the contractor is to receive title to dismantled or demolished property
and a net amount of compensation is due to the Government, except if the contracting officer
determines that it would be advantageous to the Government for the contractor to pay in
increments and the Government to transfer title to the contractor for increments of property only
upon receipt of those payments.

teyThecontracting-officershall(c) Insert the clause at 52.237-6, Incremental Payment by

Contractor to Government, in solicitations and contracts for dismantling, demolition, or removal
of improvements if-(}—

(1) The contractor is to receive title to dismantled or demolished property and a net amount of
compensation is due the Government;; and

(2) The contracting officer determines that it would be advantageous to the Government for the
contractor to pay in increments; (e.g.. to encourage greater competition or participation of small




business concerns), and for the Government to transfer title to the contractor for increments of

property only upon receipt of those payments.-Fhis-determination-may-be-appropriate;for

b
oncern

Subpart 37.4 - Nonpersonal Health Care Services
37400 Scope of subpart.

Subpart 37-5—Management Oversight-of 8 - Other Service CentraetsConsiderations
37.500-Seope-ofsubpart801 Definitions.

As used in this subpart—




Adjusted hourly rate (including uncompensated overtime) is the rate that results from
multiplying the hourly rate for a 40-hour work week by 40, and then dividing by the proposed
hours per week which includes uncompensated overtime hours over and above the standard 40-
hour work week. For example, 45 hours proposed on a 40-hour work week basis at $20 per hour
would be converted to an uncompensated overtime rate of $17.78 per hour ($20.00 x 40/45 =
$17.78).

Uncompensated overtime means the hours worked without additional compensation in excess of

an average of 40 hours per week by direct charge employees who are exempt from the Fair Labor
Standards Act. Fhis-subpa ablish implementing Office-of Federa
D A - M : . .

Compensated personal absences such as holidays, vacations, and sick leave must be included in
the normal work week for purposes of computing uncompensated overtime hours.

37.802 Presolicitation
37.802-1 Uncompensated overtime.
Agencies must ensure solicitations do not incentivize the use of uncompensated overtime (10

U.S.C. 4507).

37.802-2 Services of quasi-military armed forces.

Agencies must not contract with organizations that offer quasi-military armed forces for hire, or
with their employees, regardless of the contract's character (5 U.S.C. 3108). An organization
providing guard or protective services is not considered a quasi-military armed force, even
though the guards are armed or the organization provides general investigative or detective
services.

37.802-3 Foreign national severance cost limitations.

(a)Part 31 specifies cost allowability limitations for severance payments to foreign nationals
under service contracts outside the United States. However, agencies may waive or except the
cost limitations in certain circumstances (see 10 U.S.C. 3744 and 41 U.S.C. 4304).




37503 Ageney-Waivers.

(1)The head respensibilities:
 the agency head-or-desienceshould-ensure that-

may waive such

severance cost limitations when eentractingfor-services-and-in-contract management-and
admintstration(see- OFPP PolieyLetter93—-the contract—

(1)Provides significant support services for members of the armed forces stationed or deployed
outside the United States: or

(i1)Provides significant support for employees of an executive agency posted outside the United

States; and

(ii1)The head of the agency determines the conditions outlined in 52.237-8(b) are present.

(2)Waivers cannot be granted if the severance is a result of the curtailment or termination of
basing rights of the United States military at the request of the host government (see part 31).

(3)Waivers may only be granted prior to contract award.




(c)Applicability. The Secretary of Defense may determine that the cost allowability limitations
on severance do not apply in military banking contracts (10 U.S.C. 3744(a)(13) and (14)).

37.802-4 Use of private sector temporaries.

(a)Agencies may hire temporary help service firms to provide workers for short-term or
occasional needs (5 U.S.C. 3109). These arrangements are not considered personal services
contracts. However, agencies cannot use temporary help to avoid normal Federal hiring
processes or replace existing Federal employees.

37600-Scopeolsubpart

This-subpart preseribespohietes-andAll temporary help contracts must comply with the
requirements in 5 CFR part 300, subpart E, Use of Private Sector Temporaries, and agency
procedures.

(c)Contracting officers should consult with cognizant civilian personnel offices for expertise
when exercising this authority.

37.802-5 Solicitation provisions and contract clauses.
(a)Insert the provision at 52.237-1, Site Visit, in solicitations for services to be performed on
Government installations, unless the solicitation is for construction.

(b)Insert the clause at 52.237-2, Protection of Government Buildings, Equipment, and
Vegetation, in solicitations and contracts for services to be performed on Government
installations, unless a construction contract is contemplated.

(c)Insert the clause at 52.237-3. Continuity of Services, in solicitations and contracts for services,
when—

(1)The services under the contract are considered vital to the Government and must be continued
without interruption and when, upon contract expiration, a successor, either the Government or
another contractor, may continue them: and

(2)The Government anticipates difficulties during the transition from one contractor to another or
to the Government. Examples of instances where use of the clause may be appropriate are
services in remote locations or services requiring personnel with special security clearances.

(d)Insert the provision at 52.237-8., Restriction on Severance Payments to Foreign Nationals, in
solicitations that meet the criteria in 37.802-3(b).

(e)Insert the clause at 52.237-9, Waiver of Limitation on Severance Payments to Foreign
Nationals when the head of an agency has granted a waiver pursuant to 37.802-3(b).

(f)foracquiringservicesusing performanee-basedInsert the provision at 52.237-10,

Identification of Uncompensated Overtime, in solicitations valued above the simplified




acquisition methedsthreshold, for professional or technical services to be acquired on the basis of
the level of effort rather than performance outcome required.

37.601-Generak

andaward.

byAgencies shalto-the-maximum-extent practicable-
H-Peseribe-the-workinterms-ofthe-must ensure an offeror's use of uncompensated overtlme

will not degrade the level of technical expertlse requlred




contracting ofﬁcers must assess potential risks posed including by—

(a)Using adjusted hourly rates instead of standard hourly rates for all proposed hours:

(b)Reviewing whether unrealistically low labor rates or costs might lead to poor quality or
inadequate service: and

(c)Examining whether uncompensated overtime is distributed unevenly across skill levels or
concentrated in critical technical positions.

37.803-2 Funding and term of service contracts.
(a) Contracts funded by annual appropriations must not extend beyond the end of the fiscal year
of the appropriation except when authorized (see part 32).

(b) The head of the agency may enter into a contract, exercise an option, or place an order under
a contract for severable services for a period that begins in one fiscal year and ends in the next
fiscal year if the period of the contract awarded, option exercised, or order placed does not

exceed one year (10 U.S.C. 3133 and 41 U.S.C. 3902). Funds made available for a fiscal year
may be obligated for the total amount of an action entered into under this authority.

(c) Agencies with statutory multiyear authority should consider the use of this authority to

encourage and promote economical business operations when acquiring services.




