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RULES OF THE
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PREFACE

I. Jurisdiction for Considering Appeals

The Armed Services Board of Contract Appeals (refeto herein as the Board) has
jurisdiction to decide any appeal fronfir@al decision of a contracting officer, pursuant to the
Contract Disputes Act, 41 U.S.C. 88 7101-710%s0Charterd8 CFR Chap. 2, App. A, Pt. 1,
relative to a contract made Bythe Department of Defense, the Department of timeyAthe
Department of the Navy, and the Department of tinéérce or the National Aeronautics and
Space Administration g} any other department or agency, as permittedviay la

Il. Location and Organization of the Board

(@) The Board's address is Skyline Six, Room 703, 5888burg Pike, Falls Church, VA
22041-3208 telephone 703-681-8500eteptionistgenerr] 703-681-8502 (RecorderThe
Board's facsimile number is 703-681-8535. The Bwsardecorder's email address is
asbca.recorder@mail.milhe Board’s Web site addresstip://www.asbca.mil.

(b) The Board consists of a Chairman, two or more Mglairmen, and other
Mmembers, all of whom are attorneys at law duly lieenby a State, commonwealth,
territory, or the District of Columbia. Boarlllmembers are designated Administrative
Judges.

{ey—There are a number of divisions of thened-ServiceBoardof-Contract-Appeals,
established by the Chairman of the Board in suahneraas to provide for the most effective
and expeditious handling of appeals The Chalrmdraaxllce Chalrmaef—the—Bearehct as
members of each dIVISIO ppes , giih

m#elveel—Hearlngs may be heId byna%esgnated—membewﬂmmlstratlve Judg)eor by a
duly authorized examiner. Except for appeals psmwsinder the expedited or accelerated

procedurgsee Rules 12.2(c) and 12.3(the decision of a majority of a division congtsl

the decision of the Board, unless the Chairmanrgetfee appeal to the Board's Senior
Deciding Group (consisting of the Chairman, Viceaibien-andall division headsand the
Judge who drafted the decis)piin which event a decision of a majority of thwbup
constitutes the decision of the Board. Appealsrmefeto the Senior Deciding Group are
those of unusual difficulty or significant precetiehimportance, orahich-that have
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RULES

Rule 1. Appeals-HowTFaken
Netice

(a) Taking an Appeal-For appeals subject to the Contract Disputes Aaticeof an
appeal shall be in writing and marled or othervfumshed to the Board W|th|n 90 days from the
date of receipt of a contractimg g g
e#reeﬁremwhos&deersrer#r&aspeahs%akemeﬁs decrsron The appellant (contractor) should
also furnish a copy of the notice of appeal todbetracting officer. For appeals not subject to the
Contract Disputes Act, the contractor should redaghe Disputes clause in its contract for the
time period in which it must file a notice of appea

) Where the contractor has submitted a claim of ¥X@or less to the contracting
officer and has requested a written decision wi@tirdays from receipt of the request, and the aoctitrg
officer has not providedrea decisiorwithin thethat periodreguired or where such a contractor request
has not been made and the contracting officer bassued a decision within a reasonable fithe

contractor may file a notice of appeal as provitestbparagragiaragraphi(a) of this Rule, citing the
failure of the contracting officer to issue a demis

(2)  Where the contractor has submitted a properlyfeattclaim over

$100,000 to the contracting officer or haguestedsubmittealdecision-by-the-contracting-officer

which-presentlyclaim thanvolves no monetary amouptirsuant-to , and the contracting officer,
within 60 days of receipt dhe Disputes-clauseclaim, fails to issue a decisiofaits to provide

the contractor with a reasonable date by whichcasib® will be issuedand the contracting
officer has failed to issue a decision within as@®ble timetaking-into-accountsuch-factors-as the

size-and-complexity-of the-claiithe contractor may file a notice of appeal as ghediin
subparagraphparagrafé) of this Rule, citing the failure of the conttiag officer to issue a

decision.

r
(3) A reasonable time shall be determined by taking &ticount such factors
as the size and complexity of the claim and thejadey of the information provided by the
contractor to support the claim.

{3)(4) Where an appeal is before the Board pursuant tmpaph (a)(1) or (a)j2
of this Rule, the Board may, at its option, stayter proceedings pending issuance of a final
decision by the contracting officer within suchipdrof time as is determined by the Board.

4)(5) In lieu of filing a notice of appeal undggparagraph (a)jlor (ca)(9 of
this Rule, the contractor magguestpetitiothe Board to direct the contracting officer taiss

decision in a specified period of tigrees determined by the Boatid-the-event-ef-undue-delay on
the part of the contracting officer

Contents dgete-2 Notice of AppealContents-of
(b)  —A notice of appeatheuidshalindicate that an appeal is being taken and should

2



identify the contracfby numbey,, the department and/or agency involved in the déspghe
decision from which the appeal is taken, and thewarhin dispute, iknown.any. A copy of the
contracting officer’s final decision, if any, shdube attached to the notice of appddie notice

of appeal should be signedrsenalyby the appellanithe-contractortaking-the-appeal),by the
appellantsappellantduly authorized representative or attorney. Thamaint referred to in

Rule 6 may be filed with the notice of appeal,iar &ppellant may designate the notice of appeal
as a complaint, if it otherwise fulfills the reqeinents of a complaint.

Rule=3-Docketing ofAppeals
(c)  Appeal—When a notice of appesd-any-fermhas been received by the Board, it

shallwill be docketeghrompthy—Notice-inwriting-shall-be-given. The &d will provide a written

notice of docketingo the appellantith-a-copy-of-these-Ruleand to thesentracting
officerGovernment

Rule 2. Filing Documents

(a)  Documents may be filed with the Board by the follagvmethods:

(1) Governmental Postal ServieeDocuments may be filed via a
governmental postal service. Filing occurs whendiheument, properly addressed and with
sufficient postage, is transferred into the custofithe postal service. Contact the Recorder
before submitting classified documents.

(2) Courie—Documents may be filed via courier. Filing occutsen the
document is delivered to the Board. Contact theoREsz before submitting classified documents.

(3) Electronic Mail—Documents, except appeal files submitted pursigant
Rule 4, hearing exhibits, classified documents, dorxliments submitted in camera or under a
protective order, may be filed via electronic nfaihnail). Email attachments should be in PDF
format and the attachments may not exceed 10 meemtntal. The transmittal email should
include the ASBCA docket number(s), if applical@led the name of the appellant in the
“Subject:” line. Filing occurs upon receipt bydlBoard’s email server. When a document is
successfully filed via email, the document showtaiso be submitted by any other means,
unless so directed by the Board. Submit emailagbca.recorder@mail.mil.

(4) Facsimile Transmissier-Documents, except appeal files submitted
pursuant to Rule 4, hearing exhibits, classifieduthioents, and documents submitted in camera or
under a protective order, may be filed via facsnfiax) machine. Due to equipment constraints,
transmissions over 10 pages should not be madetd®sard permission. Filing occurs upon
receipt by the Board. When a document is succégdiield via fax, the document should not
also be submitted by any other means, unless sotdd by the Board.

(b)  Copies to Opposing ParyThe party filing any document with the Board will
send a copy to the opposing party unless the Bdisedts otherwise, noting on the document
filed with the Board that a copy has been so fines

Rule 3.Service Upon Other Parties



Documents may be served personally or by mail,esddd to the party upon whom
service is to be made, unless the parties haveddoean alternate means of service. Subpoenas
shall be served as provided in Rule 22.

Rule 4. Preparation, Content, Organization, Forwardng, and Status of Appeal File

(@) (2)Duties ofCentracting-Officerthe GovernmesiWithin 30 days ofeceipt-of-an
appeak-onotice that an appeal has been filed,ahetracting-officerGovernmeshallassemble
andtransmit to the Boardnd the appellaran appeal file consisting afithe documents
pertinentthe Government considers relevarthe appeal, including:

(1)  The decision from which the appeal is taken;

(2)  The contract, including pertinent specificatiomaeadments, plans, and
drawings;

All correspondence between the parties relevatitd@ppeal, includinghe-letter-or
letters-efanyclaim in response to which the decision was issuéte Government's
appeal file may be supplemented at such tlmeseammr

(b)  (b)Duties of the AppellantWithin 30 days after receipt of a copy of the
Government’sappeal fileassembled-by-the-contracting-officthre appellant shall transmit to the
Boardand the Governmerainy documents not contamed theMmehthatthe appellant
considers relevant to the appe= A 2
trial-attorney. Appellant’s appeal f|Ie may be slemented at such times as are fa|r and
reasonable and as ordered by the Board

rganization of Appeal Fi ocuments in the appeal file may be originals egibile
{e)-0O f | Fite-D h | fil b Is emibl
facsimiles-or-authenticatabpies, and shall be arranged in chronologicalrondere practicable,
Aumbered-seguentialiyabbedwith sequential numberand indexed to identify the contents of
the file.




(c) LengthyAny document without internal page numbers staliehpage numbers
added. AII documents must be in Enqllsh or mcladeEnqllsh translatlorDocuments—Upen
A opies of
lequy—leng%hy—e#eu%—ef—s&edeeuments shaII bbreltted in 3 -ring blnders with spines not wider
than 3 inches wide, with labels identifying the maaf the appeal, ASBCA number and tab
numbers contained in each volume, on the frontsgimk of each volume. Each volume shall

contain an |ndex of the documents contametﬂweappealiﬂewhemnelusm;euld be

theeﬁlee&eHheBea%drepeHheﬁhnngartveatRule 4 subm|SS|on

(d)  Status of Documents in Appeal Fi#®ocuments contained in the appeal file are
considered, without further action by the part@spart of the record upon which the Board will
render its decision. However, a party may objextyéasons stated, tensiderationthe
admissibilityof a particular documemt-documentseasonably in advance of hearing or, if there
is no hearing, of settling the recardr in any case as ordered by the BoHrsuch objection is
made, the Boardhallwill constructivelyremove the document-doecurmentfrom the appeal file
and permit the party offering the document to miess@dmission as evidence in accordance with
Rules1310, 11and2013

Rule 5. Time, Computation, and Extensions

(@) Where practicable, actions should be taken intless than the time allowed.

Where appropriate and justified, however, extersfrtime will be granted.
NotwithstandingAll requests for extensions of tisiuld be in writing and indicate ththie
other party was contacted to seek its concurrence.

{2)(b) In computing any period of tinferegoing thefilingday of theRule-4{a)-and-(b)
doeuments-may-be-dispensed-with byevent from wthieBoard-eitherupenreguest of
designated period of time begins to run will notifiduded, buthe appellant-in-its-notice-of
appeat-orthereafterupen-stipulationlast dhthepartiesperiod will be included unless it is a

Saturday, Sunday, or a Federal holiday, in whidméthe period will run to the next business
day.

Rule 6. Pleadings



(@) (@Appellant—Within 30 days after receipt of notice of docketiof the appeal,
the appellant shall file with the Boasgh-original-and-twe-copies-afcomplaint setting forth
simple, concise, and direct statements of eacts alaims. Theppellantcomplainshall also set
forth the basis, with appropriate reference to i@mitprovisions, of each claim and the dollar
amount claimedie-the-extentkrown.if anyl his pleading shall fulfill the generally recoged
requwements of a complalnt although no partlctclarrn is reqwredlplpeﬂpeeelpteﬁthe

el+reetlybytheaepellan8hould the complalnt not liEnely recelveemthm—?,&elaysthe
appellantsappellantelaim andnotice ofappeal may be deemed to set forth its complafpin

the opinion of the Boardhe issues before the Boaatk sufficiently defined, and the parties will
be notified.

(b)  Governmenrt-Within 30 days from receipt of the complaint, be aforesaid
notice from the Board, the Government shatipare-anfile with the Board amriginal-and-two
copies-of-aranswer thereto. The answer stlhit or deny the allegations of the complaint and

h lIset forth simple, concise, and direct statementhesBovernmentsGovernmenttefenses
ach clalm asserted by the appellant mcludmwafﬁrmanve defenses/ailable-Upon-receipt
A £ At.Should the answer not bienely
recelvethhm%GLdaysthe Board maymt%elﬁelﬁetlenenter a general denial on behalf of the
Government, and theppellantshallparties wibesenotified.

(c) Foreign Law—A party who intends to raise an issue concernieddtv of a
foreign country shall give notice in its pleadiraysother reasonable written notice. The Board,
in determining foreign law, may consider any refgvaaterial or source, including testimony,
whether or not submitted by a party or admissillées Rulesl0,11,13;0r 2013 The
determination of foreign law shall be treated aglimg on a question of law.

FurtheRuele~-Amendments-ofPleadingsorRecord

(d) —The Board upon its own initiative or upepplication-by-a-partymotiomay
order a party to make amore deflnlte statemetlt@f:omplalnt or answer, or to reply to an
answer. The Board maiy i
party to amend its pleading upon condltlons fabath parties. When issues within the proper
scope of the appeal, but not raised by the pleadsrg tried by express or implied consent of the
parties, or by permission of the Board, they shaltreated in all respects as if they had been
raised therein. In such instances, motions to arnttem@leadings to conform to the proof may be
entered, but are not required. If evidence is dbpeto at a hearing on the ground that it is not
within the issues raised by the pleadings, it maatmitted within the proper scope of the

appeal, provided however, that the objecting pardy be granted-centindanceineecessary, to
enable-tan opportunitio meet such evidence.

Rule 7. Motions



(@) Motions Generally-The Board may entertain and rule upon motionsraag
defer ruling as appropriate. The Board will ruleroations so as to secure, to the fullest extent
practicable, the informal, expeditious, and inexgpesm resolution of appeals. All motions should
be filed as separate documents with an approgedding describing the motion. Oral argument
on motions is subject to the discretion of the Bloar

(b) Jurisdictional Motions—Any motion addressed to the jurisdiction of theaBb
should be promptly filed. An evidentiary hearingaiddress disputed jurisdictional facts will be
afforded on application of either party or by ordéthe Board. The Board may defer its decision
on the motion pending hearing on the merits. TharBanay at any time and on its own
initiative raise the issue of its jurisdiction, asithll do so by an appropriate order, affording the
parties an opportunity to be heard thereon.

(c)  Summary Judgment Moticas

(1)  Tofacilitate disposition of such a motion, thetp should adhere to the
following procedures. Where the parties agreedistosition by summary judgment or partial
summary judgment is appropriate, they may fileigusition of all material facts necessary for
the Board to rule on the motion. Otherwise, the im@yparty should file with its motion a
“Statement of Undisputed Material Facts,” settifogth the claimed undisputed material facts in
separate, numbered paragraphs. The nonmoving gfastyd file a “Statement of Genuine
Issues of Material Fact,” responding to each nuratearagraph proposed, demonstrating,
where appropriate, the existence of material fectspute and if appropriate propose additional
facts. The moving party and the non-moving partyusth submit a memorandum of law
supporting or opposing summary judgment.

(2) In deciding motions for summary judgment, the Bdaaks to Rule 56 of
the Federal Rules of Civil Procedure for guidafdees parties should explicitly state and support
by specific evidence all facts and legal argumeptessary to sustain a party’s position. Each
party should cite to the record and attach anytexidil evidence upon which it relies (e.g.,
affidavits, declarations, excerpts from depositj@rswers to interrogatories, admissions). The
Board may accept a fact properly proposed and stggbby one party as undisputed, unless the
opposing party properly responds and establiskasttls in dispute.

(d) Response to MotiorsA non-moving party has 30 days from receipt ofation
to file its response, unless a different periodriered by the Board. A moving party has 30 days
from receipt of a non-moving party’s response @ di reply, unless a different period is ordered

by the Board.
Rule 8.Discovery

(&) General Policy and Protective OrdersThe parties are encouraged to engage in
voluntary discovery proceduréd/ithin 45 days after the pleadings have been fillee parties
must confer concerning each party’s discovery ngdadhkiding the scheduling of discovery and

the production of electronically stored informatidisent stipulation or a Board order, no
discovery may be served prior to this conferencey Wotion pertaining to a discovery dispute




shall include a statement that the movant has ad daith attempted to resolve the discovery
dispute without involvement of the Board. In contimt with any discovery procedure, the
Board may issue orders to protect a party or pefir®on annoyance, embarrassment, or undue
burden or expense. Those orders may include limiston the scope, method, time, and place
for discovery, and provisions for governing thectisure of information or documents. Any
discovery under this Rule shall be subject to ftewigions of Rule 16 with respect to sanctions.

(b)  Depositions—When PermitteeSubject to paragraph (a) of this Rule, a party may
take, or the Board may upon motion order the takifagestimony of any person by deposition
upon oral examination or written interrogatoriefobe any officer authorized to administer oaths
at the place of examination, for use as evidenderquurpose of discovery. The Board expects
the parties to make persons under their contrdlabla for deposition. The motion for an order
shall specify whether the purpose of the deposisatiscovery or for use as evidence.

(D) Depositions—Orders-The time, place, and manner of taking depositions
shall be as mutually agreed by the parties, onfaguch agreement, governed by order of the
Board.

(2) Depositions—Use as Evidere®lo testimony taken by depaosition shall
be considered as part of the evidence in the hlpafian appeal until such testimony is offered
and received in evidence at such hearing. It vaitlardinarily be received in evidence if the
deponent can testify at the hearing. The depositiap be used to contradict or impeach the
testimony of the deponent given at a hearing. esaubmitted on the record, the Board may
receive depositions to supplement the record.

(3) Depositions—ExpensesEach party shall bear its own expenses
associated with the taking of any deposition, abarragreement by the parties or a Board order

to the contrary.

(4) Depositions—SubpoenadVhere appropriate, a party may request the
issuance of a subpoena under the provisions of Rile

(c) Interrogatories, Requests for Admissions, Reques®roduction—Subiject to
paragraph (a) of this Rule, a party may servehemoard may upon motion order:

1 Written interrogatories to be answered separatelyriting, signed under
oath and answered or objected to within 45 das sfirvice;

(2) A request for the admission of specified facts andf the authenticity of
any documents, to be answered or objected to withidays after service, the factual statements
and/or the authenticity of the documents to be adekadmitted upon failure of a party to
respond to the request; and

{&)(d) A request for the production, inspection, and copyif any documents,
electronic or otherwise, or objects, not privilegetiich reasonably may lead to the discovery of




admissible evidence, to be answered or objectedtlin 45 days after servic&he Board may
allow a shorter or longer time.

Rule-8-Rule 9.Pre-Hearing;-Election

' or neteciremthe Boardthaihaserteredoceneral

h—party - stehlise—w it-desires—a—hearing as

oo E e

The Board mayupon its own initiative, or upon treeplicationrequegf either party,
arrange aelephonaonference oeal-upenordethe parties to appear before an Administrative
Judge or examinex-the-Boardor a conference teensider:address any issue related to the

prosecution of the appeal.

Rule 10. Hearings

(a) _ Where and When HeldHearings will be held at such times and places
determined by the Board to best serve the inteoddke parties and the Board.

(b) Unexcused Abseneelhe unexcused absence of a party at the time lacd pet
for hearing will not be occasion for delay. In #nent of such absence, the hearing will proceed
and the evidentiary record will consist solely lnd £vidence of record at the conclusion of the
hearing, except as ordered otherwise by the Board.

{&)(c) Nature of Hearings-Hearings shall be as informal as may be reasorzsagle
appropriate under the circumstancEise parties may offer such evidence as they deem
appropriate and as would be admissible under tderBéRules of Evidence or in the sound

discretion of the presiding Administrative Judgeeraminer. The Federal Rules of Evidence are
not binding on the Board but may guide the Boardlsgs. The parties may stipulate the
testimony that would be given by a witness if thtass were present. The Board may require
evidence in addition to that offered by the parties




(d) Examination of WitnessesWitnesses will be examined orally under oath or
affirmation, unless the presiding Administrativelda or examiner shall otherwise order. If the
testimony of a withess is not given under oathffimaation, the Board may advise the witness
that his or her testimony may be subject to anyipion of law imposing penalties for
knowingly making false representations in connectidth claims.

(e) Interpreters—In appropriate cases, the Board may order thattaerpreter be
used. An interpreter must be qualified and mugilbeed under oath or affirmation to give a
complete and true translation.

&) TranscriptSimplification;-clarification-or-severing-of thesiues;

(f) —Testimony and argument at hearings will be repbvierbatim, unless the

Board otherwise orders. The Board will contractdaeporter. No other recordings of the
proceedings will be made.

Rule 11. Submission Without a Hearing

(&)  Either party may elect to waive a hearing and tinsitiits case upon the record
before-the Board;-as-settled-pursuant-to-RulSUBmission of a case without hearing does not
relieve the parties from the necessity of provimg flacts supporting their allegations or defenses.
Affidavits, declarationsdepositions, admissions, answers to interrogataaies stipulations may
be employede-supplement-otherdocumentaryin addition to theeR file if moved and accepted
into evidencen-the-Board-record-The Board-may-permitsuclchSubmissionsomaybe
supplemented bgral-argument{iranseribed-ifrequested),anbrBfsarrangedin-accordance. The




Board may designat&ith Rule-23notice to the parties, any document to baéenmert of the
record

(b)  As appropriate, the Board may also rely on pleaslipgehearing conference
memoranda, orders, briefs, stipulations and otbeuhents contained in the Board’s file.

(c) Except as the Board may otherwise order, no evielailt be received after
notification by the Board that the record is clased

(d)  The weight to be given to any evidence will reshini the discretion of the
Board. The Board may require either party, withrappate notice to the other party, to submit
additional evidence on any matter relevant to theeal.

{b)(e) The record will at all reasonable times be avaddbt inspection by the parties at
the offices of the Board.

Rule 12. Optional SMALL-CEAMS(EXPEDBITFED)—
and-ACCELERATEDSmall Claims (Expedited) and Acceleated Procedures

proce m-ortne At.)
12.1 ElectiongeTo Utilize SMALL-CLAIMSHEXPEDIFEDSmall Claims (Expedjtadd
ACCELERATEDAcceleratdProcedures

(&) In appeals where the amount in dispute is $50,006ss, or in the case of a small
business concern (as defined in the Small BusiAesand regulations under that Act), $150,000
or less, the appellant may elect to have the agpeatssed underSMALL-CLAIMS:
{EXPEBITFEDSmMall Claims (Expedit¢grocedure requiring decision of the appeal, whene
possible, within 120 days after the Board receweten notice of thexppeliantsappellant’s
election to utilize this procedure. The detail$ho$ procedure appear in section 12.2 of this
Rule. An appellant may elect tAReSCELERATEDAcCcelerategrocedure rather than tS&4ALL
CLAIMSA{EXPEBIFEDBSmall Claims (Expedit@grocedure for any appeal where the amount in
dispute is $50,000 or less.

(b)  In appeals where the amount in dispute is $100¢006ss, the appellant may
elect to have the appeal processed undérPELERATEDACCcelerateqrocedure requiring
decision of the appeal, whenever possible, witldid days after the Board receives written
notice of theappellantsappellantslection to utilize this procedure. The detailsho$ procedure
appear in section 12.3 of this Rule.

(c) Theappellantsappellantelection of either th&MALL-CLAIMS{(EXPEDH
EBSmall Claims (Expeditggrocedure or th&CCELERATEDACccelerategrrocedurenayshall

be made by written notice within 60 days after iigtcef notice of docketing, unless such period
is extended by the Board for good cause. The eleatince made, may not beanged or
withdrawn except with permission of the Board amddgood cause.

(d)  The 45-day conference required by Rule 8(a) doeamay to Rule 12 appeals.




12.2TFhe- SMALL-CLAIMSHEXPEBHEDSmall Claims (Expedicedure
(a) (@)In appeals proceeding under BRIALL-CLAIMS (EXPEDITEDSmall

Claims (Expeditefiprocedure, the following time periods shall apply

{HWithin 10 days from thé&evernment's-firstGovernmentteceiptfrom-eitherofthe
appellant-or-the Board-of-a—copy-ef-theappellappellant’'snotice of election of th&MALL
CLAIMS

(1) (EXPEDL——TEDSmall Claims (Expedit¢@rocedure, the Government
shall send the Board a copy of the contract, tmraotingefficersofficer'sfinal decision, and
theappellantsappellantelaim letter or letters, if apyemaining. Any othedocuments required
under Rule 4 shall be submitted in accordance tiviths specified in that Rule unless the Board
otherwise directs.

(2)  Within 15 days after the Board has acknowledgediptof the
appellant'sappellantisotice of election, the assigned Administrativdgkshallshouldake the

following actions, if feasible, iar-irfermal-meeting-ora-telephonea pre-heacomferencewith
Botsories-dentny

(i) Identify and simplify the issueéi}-establish

(i) Establisha simplified procedutencluding discoveryappropriate
to the particular appeal involvegi)-determine

(iii) Determlnewhether e|ther partwantselecta hearlng and |f SO, f|x
a time and place therefd y

to-the-appeak-and-(-establishand
{H{(iv) Establishan expedited schedule fibre timelyresolution of the

appeal.

(b)  (b)Pleadings, discovery, and other prehearing activiliybe allowed only as
consistent with the requirement to condiketahearingen-the-date-secheduleor if no hearing is
scheduledelectedo close the record on a date that will alldseisions-withirthe 120-day
fmittimely issuance of the decisiofihe Boardin-ts-diseretionmayimpese-shertenredshorten
time periodderany-actionprescribed or allowed under these Rumnecessaﬂ,o enable the
Board to deC|de the appeal W|th|n the 120- ey g

bneﬁs—many perlod

{e}Written deeisiondecisionby the Board in appeals processed undeS#éLL-CLAIMS
(c) (BEXPEDI——IEDSmall Claims (Expedit¢grocedure will be short and will
contain only summary findings of fact and concluasiaDecisions will be rendered for the Board




by a single Administrative Judge. If there has bedearing, the Administrative Judge presiding
at the hearing mayn-thejudge's-diseretioat the conclusion of the hearing and after eriteng
such orakbrgumentsargumeisaredeemed appropriate, render on the record oral sugnm
findings of fact, conclusions, and a decision @f #ippeal. Whenever such an oral decision is
rendered, the Board will subsequently furnish thdipsa-typedan authenticatedpy of such

oral decision for record and payment purposes ardtablish the starting date for the period for
filing a motion for reconsideration under R2@2Q

(d)  {(&)A decisionagainstthe-Government-orthe-appellantunder Ru2shall have

no value as precedent, and in the absence of feladl,be final and conclusive and may not be
appealed or set aside.

12.3The- ACCELERATEDACcelerat®itocedure

(8) Inappeals proceeding under the CELERATEDAccelerategrocedure, the
parties are encouraged, to the extent possibléstenswith adequate presentation of their
factual and legal positions, to waive pleadingscovery, and briefs. The Boa#id-its-diseretion,
may shorten time periods prescribed or allowksgwhere-inundedhese Rulesncluding-Rule4,
as necessa;yo enable the Board to deC|de the appeal WEBMayse#emeBeardhas

3&elays—ter—p¥epatattemaf—theeeets 0n180 da

(b)  Within 30 days after the Board has acknowledgediptof the appellant’s notice
of election, the assigned Administrative Judge &htake the following actions, if feasible, in a
pre-hearing conference:

(1) Identify and simplify the issues;

(2) Establish a simplified procedure, including disagveppropriate to the
particular appeal involved:;

(3) Determine whether either party elects a hearind,ibso, fix a time and
place therefor; and

(4) Establish an accelerated schedule for the timelglugion of the appeal.

{b)(c) Written decisiendecisionby the Board in appeals processed under the
ACCELERATEDACcelerategrocedure will normally be short and contain ostynmary
findings of fact and conclusions. Decisions willleadered for the Board by a single
Administrative Judge with the concurrence of a \@eirman, or by a majority among these

two and the Chalrman in case of d|sagreem@tﬂtmatwelyumaneppeatwhere#»eameunt in




12.4 Motions for Reconsideration in Rule 12 Appeals

Motions for reconsideration of appeals decided veitber theSMALL-CLAIMS-
{EXPEBI——TEDSmall Claims (Expedit@grocedure or the
ACCELERATEDACccelerategrrocedure need not be decided within the origi2ak-day or 180-
day limit, but all such motionshaliwill be processed and decidegidlypromptlyso as tdulfil-
be consistent witthe intent of this Rule.

Rule 13. Settling the Recordn Appeals With a Hearing

(8) (@) The record upon which tHesard'sBoard’slecision will be rendered consists
of the document&mshe%aée%ﬂes#and&%te%h&e;ﬁdMﬁed&ewdene&amé%he

wheh%he—Bearquas—speemeaH%desrgnatedadm|NHIﬂeV|dence as hearing exhibits, together

with the hearing transcript. The Board may desnemath notlce to the partles any documtamt
be madex-part of the recordrhe-re

Hdhososiee o aes o the Soard

(b)  As appropriate, the Board may also rely on pleaglipge-hearing conference
memoranda, orders, briefs, stipulations, and albetuments contained in the Board’s file.

{b)(c) Except as the Board may otherwise ordéts-diseretionnopreef-shallevidence
WI|| be recelveahewdeneeafter completlon of an oral hear&w%easessubmﬁe&enthe

{e)(d) The weight to bexttachedgivetio any evidencef recordwill rest within theseund
discretion of the Board. The Board mayany-caseequire either party, with appropriate notice
to the other party, to submit additional evidenoeany matter relevant to the appeal.

(e) The record will at all reasonable times be avadldbt inspection by the parties at
the offices of the Board.

(a%Pre Hearing Briefs—The Board maymak&an%e%de#reqwceeu&preteep&pany or

aclude




filed;requir ethe pamesnay-mu&uaﬂy—agfee%e—or to submlt pre- hearlngferllfthe Boardmay
Hpen-app%atlen-ef does not require prehearlnefbrelther partyepdepthe—takmg—ef—tes&mew of

appropnate and suff|C|ent notlce to the other\nafntrnlsh a pre hearlnq brief the Board.

(b) Post-Hearing Briefs-Post-hearing briefs may be submitted upon suchges
may be directed by the presiding Administrativegridr examiner at the conclusion of the

hearing.

Rule 15. Representation

(a) An individual appellant magepresent his or her interests before the Board; a

corporation may be represented by one of its afficend a partnership or joint venture by one
of its members; or any of these by an attornegwtduly licensed in any state, commonwealth,
territory, the District of Columbia, or in a for@igountry. Anyone representing an appellant
shall file a written notice of appearance with Beard.

(b)  The Government shall be represented by counsehsgbfor the Government
shall file a written notice of appearance with Buard.

Rule 16. Sanctions

If any party fails to obey an order issued by tloaugl, the Board may impose such
sanctions as it considers necessary to the justgmeditious conduct of the appeal.

ismissal or Default for Eai fend

Whenever the record discloses the failure of eiiagty to file documents required by
these Rules, respond to notices or correspondenicethe Board, comply with orders of the
Board, or otherwise indicates an intention notdantmue the prosecution or defense of an
appeal, the Board may, in the case of a defaulh®&wppellant, issue an order to show cause
why the appeal should not be dismissed with pregiétr failure to prosecute. In the case of a
default by the Government, the Board may issuerderdo show cause why the Board should
not act thereon pursuant to Rule ood cause is not shown, the Board may ta iate
action.




Rule 18. Suspensions; Dismissal Without Prejudice

(@ The Board may suspend the proceedings by agreehdrd parties for
settlement discussions, or for good cause shown.

{e)-In_certain cases, appeals docketed before the Baw@rdequired to be placed in a
suspense status and the Board is unable to progiledlisposition thereof for reasons not
W|th|n the control of the Boardase—as—E\Adenee—Nesﬂmeny—taJ@q—by—depeaﬂens—shaH be

(b)  SubpeenadVhere the suspension has continued, or may contiouan

inordinate length of time, the Board may dismisshsappeals from its docket for a period of

time without prejudice to their restoration. Unlesther party or the Board moves to reinstate the
appeal within the time period set forth in the dissal order, or if no time period is set forth,
within one year from the date of the dismissal prtlee dismissal shall be deemed to be with

prejudice.

Rule 19. Decisions

(a) Decisions of the Board will be made in writing aatthenticated copies of the
decision will be sent simultaneously to both patti&ll orders and decisions, except those as
may be required by law to be held confidential] i available to the public. Decisions of the
Board will be made solely upon the record.

b Any monetary awarghall be promptly paid.

(c) In awards that may be paid from the Judgment F8hd).S.C. 1304, the
Recorder will forward the required forms to eachtypwith the decision. If the parties do not
contemplate an appeal or motion for reconsideratiy will execute the forms indicating that
no judicial review will be sought. The Governmegeacy will forward the required forms with
a copy of the decision to the Department of theaguey for certification of payment.

(d)  When the parties settle an appeal in favor of gpelant, they may file with the
Board a stipulation setting forth the amount of $eélement due to the appellant. By joint
motion, the parties may request that the Boarceissdecision in the nature of a consent
judgment, awarding the stipulated amount to thesliqpt. These decisions will be processed in
accordance with paragraph (c) of this Rule.




(e) After a decision has become final the Board magnugguesbf a party and
after notice to the other party, grant the withdabef original exhibits, or any part thereof. The
Board may require the substitution of true copiesxhibits or any part thereof as a condition of
granting permission for such withdrawal.

ion f . .

A motion for reconsideration may be filed by eitiparty. It shall set forth specifically
the grounds relied upon to grant the motion. Théiananust be filed within 30 days from the
date of the receipt of a copy of the decision efBward by the party filing the motion. An
opposing party must file any cross-motion for resideration within 30 days from its receipt of
the motion for reconsideration. Extensions in teeigd to file a motion will not be granted.
Extensions to file a memorandum in support of a&hinfiled motion may be granted.

Rule 21. Remand from Court

Whenever any Court remands an appeal to the Boaffdrther proceedings, each of the
parties shall, within 30 days of receipt of suamaad, submit a report to the Board
recommending procedures to be followed so as tgpbomith the Court’'s remand. The Board
will consider the reports and enter an order ganerthe remanded appeal.

(@) Voluntary Cooperation-Each party is expected:

(1) To cooperate and make available witnesses andreédéender its control
as requested by the other party withisstiance of a subpoena

under-the provisions-of Rule 21., and
Rule 15 Interrogatories to Parties, Admission

To secure voluntary attendanaeFactsdesired third-party witnessesd

PFGd—HGHGH—&HGI—IﬂSpEGt—IGMnOf Deeumen%s




jurisdiction-of-any-department-or-ageney-theredbmgible things whenever possible.




Rule-21-Subpoenas

(b)  (@)}Genera—Upon written request of either pasftied-with-the-Recerdeior on
his or her own initiativetheanAdministrative Judgé-whem-an-appeatis-assighed-erwho is
otherwise-designated-by-the-Chairnmay issue a subpoena requiring:

(1) Testimony at a depositienthe Thedeposing of a witness in the city or
county where the witness resides or is employedaosacts business in person, or at another
location convenient for the witness that is spealfy determined by the Board;

(2)  Testimony at a hearirgthe Theattendance of a witness for the purpose of
taking testimony at a hearing; and

(3)  {3)Production of books angapers—in-additionto-{1)}-er{2),

therecords—The production by the witness at the deposition orihgeof books and
papersrecord@ncluding electronically stored information anither tangible things) designated
in the subpoena.

(c) Requesfor Subpoena-

(1) &Arequest for subpoena shall normally be fileceast:

0] 15 days before a scheduled deposition where thaddhce of a
witness at a deposition is sought; or

(ii) 30 days before a scheduled hearing where the ateerdf a
witness at a hearing is sought.
o ion-_the
(2) TheBoard may honoreguestsa requefiir subpeenrassubpoenat made
within thesethdime limitationsset forth in paragraph (c)(1) of this Rule

(3) {&rArequest for a subpoena shall state the reasosabfe and general
relevance to the case of the testimony and of aokbandrapers-seughtrecords sought. The
Board may require resubmission of a request thes dot provide this information

(d)  {(d)YRequests to Quash bted——— Modify—Upon written request by the person
subpoenaed or by a party, made within 10 days sftefice but in any event not later than the
time specified in the subpoena for compliance Bbard may()-quash or modify the subpoena
if it is unreasonablerdoroppressive or for other good cause showigijorequire the person in
whose behalf the subpoena was issued to advanceabsenable cost of producing subpoenaed



books and papers. Where circumstances requir@dhel may act upon such a request at any
time after a copy of the request has been served tg opposing party.

(e) (e)Form-issuance of Subpoena

(1) &-Every subpoena shall state the name of the Boatdheatitlecaption
of the appeal, and shall command each person tovitis directed to attend and give
testimony, and if appropriate, to produce specifiedks angapersrecordat a time and place
therein specified. In issuing a subpoena to a rgiqgeparty, the Administrative Judgeawill
sign the subpoerand-may—in-his-or-her-discretioenter the name of the witness andy
otherwise leave it blank. The party to whom thepagmna is issued shall complete the subpoena
before service.

(2)  rWhere the witness is located in a foreign courarigtter rogatoryr
subpeenanay be issued and served under the circumstandds #me manner provided in 28
U.S.C. 17811784

)] H)-Service—
(1) The party requesting issuance of a subpoena shafige for service.

(2) A subpoena requiring the attendance of a witheasdaposition or
hearing may be servexdin anyplacestate, commonwealth, territory, or the DiswicColumbia
A subpoena may be served by a United States marskajputy marshal, or by any other person
who is not a party and not less than 18 years ef &grvice of a subpoena upon a person named
therein shall be made by personally delivering gydo that person and tendering the fees for
onedaysday’'sattendance and the mileage provided by 28 U.BZ1 br other applicable law
hewever. Howevemwhere the subpoena is issued on behalf of theeowentmeney
paymentspaymemeed not be tendered in advance of attendance.

(3)  The party at whose instance a subpoena is issadichstresponsible for
the payment of fees and mileage of the witnessoétitk officer who serves the subpoena. The
failure to make payment of such charges on demaaydb@a deemed by the Board as a sufficient
ground for strikinghe-te A e
producedsuch evidence as the Board deems appmpnat

(g) {g)Contumacy or Refusal to Obey a Subpeetracase of contumacy or refusal
to obey a subpoena by a person who resides, islfauriransacts business within the
jurisdiction of a United States District Court, Beardwilimay apply to the Court through the
Attorney General of the United States for an ordeuiring the person to appear before the
Boardera-member-theretd give testimony or produce evidence or both. failyre of any such
person to obey the order of the Court may be pewisly the Court as a contempt thereof.

Rule22.Copies-of Papers









Rule-34-Ex Parte Communications

No member of the Board or of tB®ard'sBoard’staff shall entertain, nor shall any
person directly or indirectly involved in an appealbmit to the Board or tH&sard'sBoard’s
staff, eff therecordex parte@ny evidence, explanation, analysis, or advidestier written or
oral, regarding any matter at issue in an appédas grevisionRuledoes not apply to consultation
among Board members its staff orto ex parte communications concerning Besre'sBoard’s
administrative functions or procedures.

Rule 24. Effective Date35-Sanetions
l#any—party—fa%@r—mfuses

These rules and addendums are apphc’ah@eya&erdeHssued byappeals processed under
Contract Disputes Act

(CDA) 41 U.S.C. 7101 7109 and other app&atﬁejus%andrexpedﬂmu&eenduemﬁtkeappeal

Rule-36.extent consistent

Bate These Rulesshall
apply

{a)—Mandatorily, to all appealselating-to-centracts—entered-intofilen or afterl-March
1979the date of final publication in tkederal Register and
Atthe-contractors-electiotn thoseappealselating-to-earliercontracts—with-respect to
claimspendingliiledeforetheeontractingethiceront-Mareh 1079 spitsarbereatterthat

date, unless that application is inequitable oainf




APPENDIX - STANDARDIZED PLEADING FORMAT

AUTHOR'S NAME & ORGANIZATION
ADDRESS
(AREA CODE) PHONE NUMBER

[day] [month] [year]

Recorder

Armed Services Board of Contract Appeals
Skyline Six, Room 703

5109 Leesburg Pike

Falls Church, Virginia 22041-3208

Re: ASBCA No. [
Appeal of [Appellant's
Name] Under Contract No. [

TITLE OF PLEADING

[TEXT OF PLEADING]

Is/
Author's Name
Title

CC: W/ENCL
TO: opposing
party address

Your adoption of the above standard format williststhe Board in its efforts to deal
efficiently with incoming correspondence and plegdi

Particular attention should be directed towards..

1. the caption, which includes (a) the ASBCA numli®rthe appellant's name, (c) the
contract number, and (d) a descriptive title of fitieg (e.g., complaint);

2. furnishing copies of correspondence to the oppoparty and indicating compliance
with this requirement ("cc: w/encl," will generalbuffice); and

3. providing the author's phone number on all corrasgence to assist in clarifying
potential confusion and complying with Board RutecBncerning
representation of appellant.

The Board appreciates your cooperation.



ADDENDUM |

EQUAL ACCESS TO JUSTICE ACT PROCEDURES

(a) Definitions— For the purpose of these procedures:

(1) “Equal Access to Justice Act,” or “EAJA,” means 5.8.C. 504, as

amended;

(2) “Board” means the Armed Services Board of Contrappeals; and

(3) “Contract Disputes Act” means the Contract Disputes, 4d¢ U.S.C.
7101-7109 (CDA).

(b) Scope of proceduresThese procedures are intended to assist the parties in
processing of EAJA applications for award of fees ahdroexpenses incurred in connection
with appeals pursuant to the CDA.

(c) Eligibility of applicants—

(1) To be eligible for an EAJA award, an applicant muesatparty appellant
that has prevailed in a CDA appeal before the Baadimust be one of the following:

(i)___An individual with a net worth which did not exce$#,000,000 at
the time the appeal was filed; or

(i) __Any owner of an unincorporated business, or any pastrip,
corporation, association, unit of local Governmengrganization, the net worth of which does
not exceed $7,000,000 and which does not have mane500 employees; except:

(A) Certain charitable organizations or cooperative

associations; and

(B)  For the purposes of 5 U.S.C. 504(a)(4), a small eafity
defined in 5 U.S.C. 601, need not comply with aatywiorth requirement (see 5 U.S.C.

504(b)(1)(B)).

(2) For the purpose of eligibility, the net worth andmer of employees of
an applicant shall be determined as of the date tlerlying CDA appeal was filed with the
Board.

(d) Standards of awardsA prevailing eligible applicant shall receive anaaa of
fees and expenses incurred in connection with a Gipeal, unless the position of the
Government over which the applicant prevailed wastsuibially justified, or if special
circumstances make the award unjust.




(e) Allowable fees and other expenses

(1) Fees and other expenses must be reasonable. Awartig Wwilsed upon
the prevailing market rates, subject to paragragl)ef this section, for the kind and quality of
services furnished by attorneys, agents, and expersgds.

(2) No award for the fee of an attorney or agent maees $125 per hour.
No expert withess shall be compensated at a rateceassxof the highest rate of compensation
for expert witnesses paid by the agency involved.

(3) The reasonable cost of any study, analysis, engirgegport, test, or
project, prepared on behalf of a party may be ag@rtb the extent that the study or other matter
was necessary in connection with the appeal andhthege for the service does not exceed the
prevailing rate for similar services.

(f) Time for filing of applications-An application may be filed after an appellant has
prevailed in the CDA appeal within 30 days after Board’s disposition of the appeal has
become final.

(9) Application contents-

(1) An EAJA application shall comply with each of theldaling:

(i) Show that the applicant is a prevailing party;

(i) _Show that the applicant is eligible to receive amauw@y

(iii) _Allege that the position of the government was nbssantially

justified; and

(iv) Show the amount of fees and other expenses souglidimglan
itemized statement thereof.

(2) An original and one copy of the application andibitb should be filed
with the Board. The applicant will forward one cdpythe Government.

(3) When a compliant application has been timely fitkd, Board, in order to
obtain more detailed information, may require sup@etation of the application.

(h) Net worth exhibit—Each applicant for which a determination of nettivds
required under the EAJA should provide with its adlam a detailed net worth exhibit showing
the net worth of the applicant when the CDA appe&s filed. The exhibit may be in any form
convenient to the applicant that provides full disclre of assets, liabilities, and net worth.

0] Fees and other expenses exhiblthe application should be accompanied by a
detailed fees and other expenses exhibit fully doctimgihe fees and other expenses, including




the cost of any study, analysis, engineering repest, or project, for which an award is sought.
The date and a description of all services renderedsis incurred should be indicated. A
separate itemized statement should be submitted forpeafgssional firm or individual whose
services are covered by the application showing thestgpent in connection with the CDA
appeal by each individual, a description of theipaldr services performed by specific date, the
rate at which each fee has been computed, any expfmsghich reimbursement is sought, the
total amount claimed, and the total amount paigayable by the applicant or by any other
person or entity for the services provided. The Boaag require the applicant to provide
vouchers, receipts, or other substantiation for apgeses sought.

() Answer to applicatior-

(D) Within 30 days after receipt by the Governmentrofgaplication, the
Government may file an answer. Unless the Governnegpieists an extension of time for filing
or files a statement of intent to negotiate undgaagraph (2) below, failure to file an answer
within the 30-day period may be treated by the Basiits discretion as a general denial to the
application on behalf of the Government.

(2) If the Government and the applicant believe thatrtiatters raised in the
application can be resolved by mutual agreemeey, thay jointly file a statement of intent to
neqotiate a settlement. Filing of this statement extend the time for filing an answer for an
additional 30 days. Further extensions may be requbstdte parties.

(3) The answer will explain in detail any objectionshie award requested
and identify the facts relied upon in support of @@vernment's position.

(4) An original and one copy of the answer should bel filéth the Board.
The Government will forward one copy to the applica

(k) Reply—Within 15 days after receipt of an answer, the @apli may file a reply.
An original and one copy of the reply will be filedth the Board. The applicant will forward
one copy to the Government.

0] Award proceedings-

(1) The Board may enter an order prescribing the pnaecth be followed or
take such other action as may be deemed appropndées the EAJA. Further proceedings will
be held only when necessary for full and fair resofuof the issues arising from the application.

(2)  Arequest that the Board order further proceedingeuthis paragraph
will describe the disputed issues, explain why the amtdit proceedings are deemed necessary
to resolve the issues and specifically identify anyrimggtion sought and its relationship to the

disputed issues.

(m)  Evidence—




(1) Decisions on the meritsWhen a CDA appeal is decided on the merits,
other than by a consent judgment, the record relatirwhether the Government’s position
under the EAJA was substantially justified will be liedtto the record in the CDA appeal.
Evidence relevant to other issues in the award pracg@cay be submitted.

(2) Other dispositions-When a CDA appeal is settled, or decided by a
consent judgment, either party in proceedings uttteEAJA may, for good cause shown,
supplement the record established in the CDA appigtalaffidavits and other supporting
evidence relating to whether the position of thenagevas substantially justified or other issues
in the award proceeding.

(n) Decision—Decisions under the EAJA will be rendered by the Austiative
Judge or a majority of the judges who would haveigpéted in a motion for reconsideration of
the underlying CDA appeal. The decision of the Baaittinclude written findings and
conclusions and the basis therefor. The Board’s dec@ican application for fees and other
expenses under the EAJA will be the final administeatiecision regarding the EAJA

application.

(0) Motions for reconsideratior-Either party may file a motion for reconsideration.
Motions for reconsideration must be filed within &ys of receipt of the Board’s EAJA
decision. Extensions in the period to file a motion nalt be granted. Extensions to file a
memorandum in support of a timely filed motion maygbented.

(p) Payment of Awards-The Board’'s EAJA awards will be paid directly by the
contracting agency over which the applicant prexhih the underlying CDA appeal.

ADDENDUM lI

Alternative Methods of Dispute Resolution

1. The Contract Disputes Act (CDA), 41 U.S.C. 7105(p)éiates that boards of
contract appeals ““shall . . . to the fullest exteracticable provide informal, expeditious, and
inexpensive resolution of disputes.” Resolution of gpdie at the earliest stage feasible, by the
fastest and least expensive method possible, benefitpbdies. To that end, the parties are
encouraged to consider Alternative Dispute ResolU#idPR) procedures for pre-claim and pre-
final decision matters, as well as appeals pending®de Board. The Board may also conduct
ADRs for any Federal agency. However, if the magert pending before the Board under its
CDA jurisdiction, any settlement may not be paid @iuthe Judgment Fund.

2. The ADR methods described in this Addendum are ingtolsuggest
techniques that have worked in the past. Any apptgmmethod that brings the parties together
in settlement, or partial settlement, of their diggus a good method. The ADR methods listed
are not intended to preclude the parties’ use afroffiDR techniques that do not require the
Board’s participation, such as settlement negotiati@ts:finding conferences or procedures,
mediation, or minitrials not involving use of the Bdarpersonnel. Any method, or combination




of methods, including one that will result in a bimglidecision, may be selected by the parties
without regard to the dollar amount in dispute.

3. The parties must jointly request ADR procedures aBiberd. The request must
be approved by the Board. The Board may also sceedabnference to explore the desirability
and selection of an ADR method and related procedifran ADR involving the Board’s
participation is requested and approved by the B@aiEutral will be appointed. If an
Administrative Judge has already been assigned to aakpipe same judge will normally be
assigned to be the Neutral in an ADR. If an AdmintsteaJudge has not yet been assigned to
the appeal, or if the subject of the ADR is a mgitarding before the contracting officer prior to
any appeal, the Board will appoint an Administrativelge to be the Neutral. In such instances,
as well as situations in which the parties prefer dimaassigned Administrative Judge not be
appointed to serve as the Neutral, the parties may salisi of at least three preferred
Administrative Judges and the Board will endeavor tmamnodate their preferences.

4. To facilitate full, frank and open discussion andgemtations, any Neutral who
has participated in a non-binding ADR procedure ftzast failed to resolve the underlying dispute
will be recused from further participation in thettraunless the parties expressly agree
otherwise in writing and the Board concurs. Furthies,recused Neutral will not discuss the
merits of the dispute or substantive matters involagtie ADR proceedings with other Board

personnel.

5. Written material prepared specifically for use inA&DR proceeding, oral
presentations made at an ADR proceeding, and allssans in connection with such
proceedings between the parties and the Neutrabaf@lential and, unless otherwise
specifically agreed by the parties, inadmissible aseenid in any pending or future Board
proceeding involving the parties or matter in dispbtewever, evidence otherwise admissible
before the Board is not rendered inadmissible becduteuse in the ADR proceeding.

6. The ADR method and the procedures and requiremeptisinenting the ADR
method will be prescribed by the written agreenwéribe parties and approved by the Board.
ADR methods can be used successfully at any stage dfitiation.

7. The following are examples of ADR methods commorsgdiat the Board:

a. Nonbinding—Mediations: A Neutral is an Administrative Judge wiit
not normally hear or have any formal or informatid®n-making authority in the matter and
who is appointed for the purpose of facilitating s@tignt. In many circumstances, settlement
can be fostered by a frank, in-depth discussion ostitemgths and weaknesses of each party’s
position with the Neutral. The agenda for meetiwigh the Neutral will be flexible to
accommodate the requirements of the case. To fulibesetftlement effort, the Neutral may
meet with the parties either jointly or individualk Neutral’'s recommendations are not binding
on the parties. When this method is selected, the AdPBeanent must contain a provision in
which the parties and counsel agree not to subpbenlsdutral in any legal action or
administrative proceeding of any kind to produce motgs or documents related to the ADR




proceeding or to testify concerning any such notetoouments or concerning his/her thoughts
or impressions.

b. Binding—Summary Proceeding With Binding Decision: A summary
proceeding with binding decision is a procedure winethe resolution of the appeal is
expedited and the patrties try their appeal inforyriadifore an Administrative Judge. A binding
“bench” decision may be issued upon conclusionhef proceeding, or a binding summary
written decision will be issued by the judge no ldlem ten days following the later of
conclusion of the proceeding or receipt of a trapscFhe parties must agree in the ADR
agreement that all decisions, rulings, and ordethi®Board under this method shall be final,
conclusive, not appealable, and may not be set asidept for fraud. All such decisions,
rulings, and orders will have no precedential vaRre-hearing, hearing, and post-hearing
procedures and rules applicable to appeals generiillyenmodified or eliminated to expedite
resolution of the appeal.

C. Other Agreed MethodsThe parties and the Board may agree upon other
informal methods, binding or nonbinding that areaticed and tailored to suit the requirements
of the individual case.

8. The above-listed ADR procedures are intended to shamd simplify the
Board’s more formalized procedures. Generally, éf plarties resolve their dispute by agreement,
they benefit in terms of cost and time savings andhiteaance or restoration of amicable
relations. The Board will not view the parties’ peiggation in ADR proceedings as a sign of
weakness. Any method adopted for dispute resolutioarmEpupon both parties having a firm,
good faith commitment to resolve their differencebsént such intention, the best structured
dispute resolution procedure is unlikely to be successful




