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Legal Proceedings Costs

* Employment disputes costs: litigation and
settlement costs allowable only if the contractor
demonstrates that the plaintiff had very little
likelihood of success on the merits

« Challenges going forward:

— What evidence can be used to demonstrate “very little
likelihood of success on the merits™?

— How will the CO make the determination?
— Applicability to other private party non-fraud suits?

Geren v. Tecom, Inc., Court of Appeals for the
Federal Circuit, No. 2008-1171 (May 19, 2009)
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Legal Proceedings Costs

« Shifting of attorney’s fees not permissible when the
government’'s bad faith did not occur as part of the
litigation but happened pre-litigation. North Star Alaska
v. United States, 85 Fed. Cl. 241 (2009)

« Paralegal fees are recoverable under the Equal Access
to Justice Act at prevailing market rates. Richlin Security
Serv. Co. v. Chertoff, 128 S. Ct. 2007 (2008)

» Legal fees from arbitration between prime and
subcontractor not necessarily unallowable. Charles
Eng’g Co. v. Dept. of Veterans Affairs, CBCA No. 582,
08-2 BCA 33975 (Sept. 30, 2008)
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Allowable Cost and Payment Clause

* The allowable amount for both direct and
Indirect costs is determined by the FAR 31.2

cost principles in effect on the date of contract
award

« Contractors can file a Contract Disputes Act
challenge to a CO’s determination of an interim
billing rate

ATK Launch Systems, Inc., ASBCA Nos. 55395
et al., 09-1 BCA 34118 (Apr. 9, 2009)
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Prompt Payment Act Interest

« Government is entitled to withhold payment of
Interest only when the government disputes the
contractor’s performance or the contractor’s
invoice is defective; a dispute about the
government’'s payment is not legitimate grounds
to withhold payment of interest

Delta Air Lines, Inc. v. General Services
Administration, CBCA No. 1306, 2009 WL
221103 (Jan. 23, 2009)
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Cost Overruns

« Overruns involving unexpected costs, such as
Increased workers compensation and medical
costs, can be recovered. George G. Sharp, Inc.,
ASBCA No. 55385, 2009 WL 1153282 (Apr. 9,
2009)

* No cost overrun for CLIN services entitles
contractor to payment for services rendered.
DSS Serv., Inc. v. GSA, CBCA No. 1093, 2009
WL 1118831 (Apr. 16, 2009)
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Regulations

* Revised Travel Cost Principle (FAR 31.205-46) (final
rule, effective 1/11/2010)

— For airfare allowability, standard is now the “lowest priced airfare
available to the contractor,” rather than “lowest customary
standard, coach, or equivalent airfare”

— Driving concern: contractors’ negotiated airfare agreements with
travel providers usually result in lower rates

— DCAA issued guidance March 22, 2010

» Will question airfare costs claimed in excess of the lowest airfare
available through direct negotiation with airlines or travel agents

» Contractors’ policies and procedures should provide for advance
planning of travel to assure that lowest priced airfare available to the
contractor is documented and utilized as the baseline allowable
airfare cost

* Contractors must consider nonrefundable airfares and lower airfares
negotiated with airlines, travel service providers, credit card
companies, etc. when scheduling travel
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Regulations

* GAO access to contractor employees
— Final rule issued October 14, 2009

— FY09 National Defense Authorization Act
authorized GAO to interview contractor
employees when auditing the contractor’s
records

— FAR audit clauses (52.215-2 and 52.214-26)
revised accordingly
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Regulations

« Labor Relations Costs Principle, FAR 31.205-21
(proposed rule)
— Proposes to make unallowable those costs incurred in promoting
or opposing union organizing
— Effectuates government policy to remain impartial concerning
labor-management disputes involving government contractors

» Excessive Pass-Through Costs (interim rule)

— Proposes new solicitation provision and contract clause, which
require offerors and contractors to identify the percentage of
work that will be subcontracted

— When subcontract costs exceed 70% of total cost of work,
offerors and contractors must show that they added value to the
subcontract work in order to add indirect costs/profit to the
subcontract costs
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Cost Thresholds

» Executive Compensation threshold for
FY2010 is $693,951

» August 2009 final rule amended the CAS
applicability threshold to be the same as

the threshold for compliance with the Truth
iIn Negotiations Act

— current threshold is $650,000; proposed to
increase to $700,000
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Mandatory Disclosure Rule

Adds new ground for suspension and debarment:

— Knowing failure by a principal, until 3 years after final payment,
to timely disclose credible evidence of

* violation of federal criminal law involving fraud, conflict of interest,
bribery, or gratuities;

 violation of the civil False Claims Act; or
* significant overpayment(s)

Adds new mandatory disclosure provision to FAR
52.203-13, Contractor Code of Business Ethics and
Conduct

— Must disclose (a) violation of federal criminal law involving fraud,

conflict of interest, bribery, or gratuities and (b) violation of civil
False Claims Act

— Disclosure made to OIG, with copy to CO
« Effective December 12, 2008
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Mandatory Disclosure Rule

 Recommendations for Implementation

— Employee training is a must, plus a written policy

» Ensure that managers and supervisors understand they
MUST report up the chain to Legal, Compliance, etc.

« Consider a written protocol to capture the process for vetting
possible disclosures
— Assess legal and compliance resources

— Disclosures
« Content, tone, level of detail need to be carefully considered

* |n disclosure to suspension/debarment official, be prepared
to address present responsibility
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Direct vs. Indirect Costs: ATK Thiokol

*  Whether costs “implicitly required” in performance of a contract may be
allowable independent research and development (IR&D) costs

 Facts
— ATK undertook an R&D effort to improve a product

— ATK agreed to sell the improved product to Mitsubishi, with specific
modifications to meet Mitsubishi needs

— Contract specifically provided for Mitsubishi to pay R&D necessary to meet
its specific needs, but not for generic R&D effort
* Holding:
— Contractors have “considerable freedom” in classifying costs

— Because the generic R&D effort was not specifically required by the contract
with Mitsubishi, it was allowable IR&D in accordance with ATK’s practices

— Effectively overrules cases relied upon by the Govt to argue that any cost
that can be identified with a final cost objective must be treated as a direct
cost, without regard to how the contractor has classified the costs in its
accounting system

« ATK Thiokol, Inc. v. United States, _Fed. Cir. _, 2010 WL 987007 (2010)
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CAS 413 and Interest: Raytheon

* Facts in Gates v. Raytheon Co., 584 F.3d 1062 (Fed. Cir. 2009)
— Segment closing with overfunded pension plan

— Alleged noncompliance with CAS 413 for failure to negotiate the Gowvt’s
share of the surplus

— Govt demands $487K plus simple interest
— Raytheon pays principal, but not interest, within 30 days
ASBCA #1

— Failure to pay the Govt share of the surplus in same period as the
segment closing violates CAS 413

— Awards compound interest
ASBCA #2
— No noncompliance
— Compound interest issue left as dicta
Federal Circuit agrees with first ASBCA decision
— Failure to refund in the same year as segment closing violates CAS 413
— lIgnores fact that adjustments cannot be completed within a year
— Awards compound interest based on precedent not involving CAS
— All but acknowledges that precedent was incorrectly decided
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Pension Protection Act (PPA)

« Changes in funding requirements will mean substantial
increased contributions for the next few years

* Current CAS would not permit recovery in the same year

* Regulations likely to be changed to permit more timely
recovery but only gradually over several years

« Regulations will probably be effective for contractor upon
award of first new CAS-covered contract

* Frequent new CAS-covered contracts? Not a big problem

* Not so for a contractor with a single CAS-covered contract
awarded on a multi-year basis

- If not awarded successor contract, new rules may never be
triggered and increased costs never recovered

* Ongoing discussions between DOD contractors and DOD
policy people are not focused on this issue
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PRB Costs

« “Catch 227 for contractors using the accrual
method of calculating post-retirement benefit
(PRB) costs

— Fund entire amount measured under FAS 106 to be
reimbursed for the costs on Govt contracts, or

— Fund only amount deductible under the IRC and forgo
reimbursement of the full FAS 106 amount
 FAR 31.205-6(0) amended, as of Jan. 11, 2010,
to allow contractors the option to measure
accrued PRB costs using either FAS 106 or the
IRC criteria (FAR)
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Recent Audit Issues

* Cost of dependent health insurance
— Contractors may pay part of costs for employee and dependent insurance

— Employees may claim coverage (inadvertently or deliberately) for
dependents who are ineligible

— If the contractor pays costs for ineligible dependents, are the costs
unallowable?

* Does it matter whether the employee knew dependent was ineligible?
» Expressly unallowable or unallowable only if no reasonable controls?
* How to determine amount of unallowable costs, if any?
— DCAA position is very aggressive
* Bounty hunters

— Presidential memorandum directs expansion in use of recovery audits, now
called “Payment Recapture Audits,” to identify and reclaim funds associated
with “improper” payments (e.g., duplicate payments, payments for services
not rendered, overpayments, and payments to fictitious vendors)

— Points approvingly to use of professional and specialized auditors whose
compensation is tied to findings of such overpayments
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PPACA Market Expense Ratios

Section 2718 sets new requirements for insurance carriers

« Report individual and group market expense information on
clinical services, activities to improve quality, and other non-
claims costs

« Pay rebates to enrollees if issuer's clinical and quality
improvement expense ratios do not satisfy statutory
thresholds for plan years on or after Jan. 1, 2011

— Large group plans: 85 percent of premium revenue

— Small group and individual market plans: 80 percent of
premium revenue

— States may set higher percentage levels
— Data to be posted on the Internet

* National Association of Insurance Commissioners (NAIC) to
establish uniform definitions of activities being reported and
standardized methods for calculating costs of these activities
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Market Expense Ratios: Issues

A few examples
* How do current medical loss ratios (MLR) compare to PPACA minimums?
* Do MLRs vary from state to state?

« What definitions, methods, and assumptions are currently used to calculate
MLR statistics?

 How do issuers currently allocate administrative overhead by product,
geographic area, etc.?

« What criteria do states currently use to identify activities that improve health
care quality?

* Do current MLR calculations include the amount spent on improving health
care quality?

« What data, if any, is available to quantify this amount?

* How does the amount and type of data to be reported differ from what is
already required by states?

« Will issuers have to change their accounting systems in order to capture
MLR data required by PPACA?

« How should rebates be calculated?
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Market Expense Ratios: Comments

« Departments of Treasury, HHS, and Labor have
asked for comments on these and many other
questions (75 Fed. Reg. 19297 (Apr. 14, 2010))

 Particularly interested in hearing from health
Insurance issuers and States

 Comments are due by May 14, 2010
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DEPARTMENT OF ENERGY

10 CFR Part 431
[Docket No. EERE-2008—-BT-STD-0015]
RIN 1904-AB86

Energy Conservation Program: Public
Meeting and Availability of the
Preliminary Technical Support
Document for Walk-In Coolers and
Walk-In Freezers; Correction and Date
Change

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Date changes and corrections.

SUMMARY: The U. S. Department of
Energy (DOE) published a document in
the Federal Register on April 5, 2010,
concerning a public meeting and
availability of the preliminary technical
support document regarding energy
conservation standards for walk-in
coolers and walk-in freezers. This
document corrects the docket number in
that document and corrects the
rulemaking e-mail address. This
document also changes the dates of the
public meeting, the deadline for
requesting to speak at the public
meeting, and the deadline for
submitting written comments on the
preliminary analysis.

FOR FURTHER INFORMATION CONTACT: Mr.
Charles Llenza, U.S. Department of
Energy, Building Technologies Program,
EE-2], 1000 Independence Avenue,
SW., Washington, DC 20585-0121, (202)
586—2192, Charles.Llenza@ee.doe.gov or
Mr. Michael Kido, Esq., U.S.
Department of Energy, Office of General
Counsel, GC-71, 1000 Independence
Avenue, SW., Washington, DC 20585—
0121, (202) 586—8145,

Michael Kido@hgq.doe.gov.

DATES: DOE will hold a public meeting
in Washington, DC on Wednesday, May
19, 2010, beginning at 9 a.m. DOE must
receive requests to speak at the meeting
before 4 p.m., Wednesday, May 5, 2010.
DOE must receive a signed original and
an electronic copy of statements to be
given at the public meeting before 4
p-m., Wednesday, May 12, 2010.
Written comments are welcome,
especially following the public meeting,
and should be submitted by Friday, May
28, 2010.

ADDRESSES: The public meeting will be
held at the U.S. Department of Energy,
Forrestal Building, Room 8E-089, 1000
Independence Avenue, SW.,
Washington, DC 20585—-0121. To attend
the public meeting, please notify Ms.
Brenda Edwards at (202) 586—-2945.

Please note that foreign nationals
participating in the public meeting are
subject to advance security screening
procedures, requiring a 30-day advance
notice. If you are a foreign national and
wish to participate in the public
meeting, please inform DOE as soon as
possible by contacting Ms. Brenda
Edwards at (202) 586—2945 so that the
necessary procedures can be completed.
Interested persons may submit
comments, identified by docket number
EERE-2008-BT-STD—-0015, by any of
the following methods:

o Federal eRulemaking Portal: http://
www.regulations.gov Follow the
instructions for submitting comments.

e E-mail: WICF-2008-STD-
0015@ee.doe.gov; Include EERE-2008—
BT-STD-0015 in the subject line of the
message.

e Postal Mail: Ms. Brenda Edwards,
U.S. Department of Energy, Building
Technologies Program, Mailstop EE-2],
Public Meeting for Walk-in Coolers and
Walk-in Freezers, EERE-2008—-BT-STD—
0015, 1000 Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone (202) 586—2945. Please
submit one signed paper original.

o Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, Sixth
Floor, 950 L’Enfant Plaza, SW.,
Washington, DC 20024. Telephone (202)
586—2945. Please submit one signed
paper original.

Instructions: All submissions received
must include the agency name and
docket number.

Docket: For access to the docket to
read background documents or a copy of
the transcript of the public meeting or
comments received, go to the U.S.
Department of Energy, Sixth Floor, 950
L’Enfant Plaza, SW., Washington, DC
20024, (202) 586—2945, between 9 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays. Please call Ms.
Brenda Edwards at (202) 586—2945 for
additional information regarding
visiting the Resource Room.

SUPPLEMENTARY INFORMATION: DOE
published a notice in the Federal
Register on April 5, 2010, (75 FR 17080)
concerning a public meeting and
availability of the preliminary technical
support document regarding energy
conservation standards for walk-in
coolers and walk-in freezers. This notice
corrects the docket number in that
notice to EERE-2008—-BT-STD-0015
and corrects the rulemaking e-mail
address in that notice to WICF-2008-
STD-0015@ee.doe.gov.

This notice also changes the date of
the public meeting, the date of the
deadline for requesting to speak at the

public meeting, and the date of the
deadline for submitting written
comments on the preliminary analysis.
The public meeting will now be held on
Wednesday, May 19, 2010, beginning at
9 a.m. The close of the comment period
has been changed to Friday, May 28,
2010, in order to accommodate
comments received at the public
meeting and comments that may be
submitted based on issues raised at the
public meeting. Interested parties are
directed to submit their comments to
the rulemaking e-mail address, WICF-
2008-STD-0015@ee.doe.gov, with
instructions to include docket number
EERE-2008-BT-STD-0015.

The purpose of the meeting is to
discuss the preliminary analysis for
standards for walk-in coolers and walk-
in freezers. The Department welcomes
all interested parties, regardless of
whether they participate in the public
meeting, to submit written comments
regarding matters addressed in the
preliminary analysis, as well as any
other related issues, by May 28, 2010.

Issued in Washington, DC, on April 8,
2010.

Cathy Zoi,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

[FR Doc. 2010-8499 Filed 4-13-10; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service
26 CFR Part 54
DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2590

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

45 CFR Parts 146 and 148

Medical Loss Ratios; Request for
Comments Regarding Section 2718 of
the Public Health Service Act

AGENCY: Internal Revenue Service,
Department of the Treasury; Employee
Benefits Security Administration,
Department of Labor; Office of the
Secretary, Department of Health and
Human Services.

ACTION: Request for information.
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SUMMARY: This document is a request for
comments regarding Section 2718 of the
Public Health Service Act (PHS Act),
which was added by Sections 1001 and
10101 of the Patient Protection and
Affordable Care Act (PPACA), Public
Law 111-148, enacted on March 23,
2010. Section 2718 of the PHS Act,
among other provisions, requires health
insurance issuers offering individual or
group coverage to submit annual reports
to the Secretary on the percentages of
premiums that the coverage spends on
reimbursement for clinical services and
activities that improve health care
quality, and to provide rebates to
enrollees if this spending does not meet
minimum standards for a given plan
year. Section 1562 of PPACA also added
section 715 of the Employee Retirement
Income Security Act of 1974 (ERISA)
and section 9815 of the Internal
Revenue Code of 1986 (the Code). These
two sections effectively incorporate by
reference section 2718 and other
amendments to title XXVII of the PHS
Act. The Departments of Health and
Human Services (HHS), Labor, and the
Treasury (collectively, the Departments)
invite public comments in advance of
future rulemaking.

DATES: Submit written or electronic
comments by May 14, 2010.

ADDRESSES: Written or electronic
comments should be submitted to the
Department of HHS as directed below.
Any comment that is submitted to the
Department of HHS will be shared with
the Departments of Labor and Treasury.

All comments will be made available
to the public. Please do not include any
personally identifiable information
(such as name, address, or other contact
information) or confidential business
information that you do not want
publicly disclosed.

All comments are posted on the
Internet exactly as received, and can be
retrieved by most Internet search
engines. No deletions, modifications, or
redactions will be made to the
comments received, as they are public
records. Comments may be submitted
anonymously.

Comments, identified by DHHS—
2010-MLR, may be submitted to the
Department of HHS by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Written comments (one
original and two copies) may be mailed
to: Department of Health and Human
Services, Attention: DHHS-2010-MLR,
Hubert H. Humphrey Building, Room
445-G, 200 Independence Avenue, SW.,
Washington, DC 20201.

e Hand or courier delivery: Written
comments (one original and two copies)
may be delivered (by hand or courier) to
Room 445-G, Department of Health and
Human Services, Attention: DHHS—
2010-MLR, Hubert H. Humphrey
Building, 200 Independence Avenue,
SW., Washington, DC 20201. Because
access to the interior of the HHH
Building is not readily available to
persons without Federal Government
identification, commenters are
encouraged to leave their comments in
the DHHS-2010-MLR drop box located
in the main lobby of the building. A
stamp-in clock is available for persons
wishing to retain proof of filing by
stamping in and retaining an extra copy
of the comments being filed.

Inspection of Public Comments. All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all electronic
comments received before the close of
the comment period on the following
public Web site as soon as possible after
they have been received: http://
www.regulations.gov. Follow the search
instructions on that Web site to view
public comments.

Comments received timely will be
available for public inspection as they
are received, generally beginning
approximately 3 weeks after publication
of a document, at Room 445-G,
Department of Health and Human
Services, Hubert H. Humphrey Building,
200 Independence Avenue, SW.,
Washington, DC 20201, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
call 1-800-743-3951.

FOR FURTHER INFORMATION CONTACT:
Sharon Arnold, Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, at (202)
690-5480; Amy Turner or Beth Baum,
Employee Benefits Security
Administration, Department of Labor, at
(202) 693-8335; Russ Weinheimer,
Internal Revenue Service, Department of
the Treasury, at (202) 622—6080.

Customer Service Information:
Individuals interested in obtaining
information about the Patient Protection
and Affordable Care Act may visit the
Department of Health and Human
Services’ Web site (http://
www.healthreform.gov). In addition,
information concerning employment-
based health coverage laws is available
by calling the EBSA Toll-Free Hotline at
1-866—444-EBSA (3272) or visiting the

Department of Labor’s Web site (http://
www.dol.gov/ebsa).
SUPPLEMENTARY INFORMATION:

I. Background

A. General

Section 1001 of the Patient Protection
and Affordable Care Act (PPACA),
Public Law 111-148, enacted on March
23, 2010, amended the Public Health
Service Act (PHS Act) to provide several
individual and group market reforms. In
1996, Congress enacted the Health
Insurance Portability and
Accountability Act of 1996 (HIPAA),
which added title XXVII to the PHS Act,
and parallel provisions to the Employee
Retirement Income Security Act of 1974
(ERISA), and the Internal Revenue Code
of 1986 (the Code). The HIPAA
amendments provided for, among other
things, improved portability and
continuity of coverage with respect to
health insurance coverage in the group
and individual insurance markets, and
group health plan coverage provided in
connection with employment. Title
XXVII of the PHS Act is codified at 42
U.S.C. 300gg, et seq. PPACA expanded
Title XXVII of the PHS Act,
redesignated several sections, and
created new requirements affecting the
individual and group markets. These
amendments were incorporated by
reference into ERISA and the Code by
creating new sections 715 and 9815,
respectively. The Secretaries of HHS,
Labor, and the Treasury have shared
interpretive and enforcement authority
under Title XXVII of the PHS Act, Part
7 of ERISA, and Chapter 100 of the
Code. See section 104 of HIPAA and
Memorandum of Understanding
applicable to Title XXVII of the PHS
Act, Part 7 of ERISA, and Chapter 100
of the Code, published at 64 FR 70164,
December 15, 1999.

B. Public Reporting of the Ratio of
Incurred Claims to Earned Premiums
(Medical Loss Ratio) for Individual and
Group Coverage

PPACA sections 1001 and 10101
added Section 2718 of the PHS Act,
which, among other provisions, requires
health insurance issuers offering
individual or group coverage to submit
annual reports to the Secretary on the
percentages of premiums that the
coverage spends on reimbursement for
clinical services and activities that
improve health care quality, and to
provide rebates to enrollees if this
spending does not meet minimum
standards for a given plan year.

Specifically, Section 2718(a) of the
PHS Act requires health insurance
issuers offering group or individual
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coverage to submit a report to the
Secretary for each plan year, concerning
the ratio of the incurred loss (or
incurred claims) plus the loss
adjustment expense (or change in
contract reserves) to earned premiums
(also known as the medical loss ratio
(MLR)). Section 2718(a) requires that
each report include the percentage of
total premium revenue—after
accounting for collections or receipts for
risk adjustment and risk corridors and
payments of reinsurance—that the
coverage spends:

(1) On reimbursement for clinical
services provided to enrollees;

(2) for activities that improve health
care quality;

and

(3) on all other non-claims costs,
including an explanation of the nature
of these costs, and excluding Federal
and State taxes and licensing or
regulatory fees.

Section 2718(a) also directs the
Secretary to make these reports
available to the public on the Internet
Web site of HHS.

C. Uniform Definitions

Section 2718(c) of the PHS Act directs
the National Association of Insurance
Commissioners (NAIC) to establish
uniform definitions of the activities
being reported to the Secretary under
Section 2718(a), and standardized
methodologies for calculating measures
of these activities no later than
December 31, 2010. Section 2718(c)
specifies that NAIC’s responsibilities
relating to this provision are to include
defining which activities constitute
activities that improve quality (under
Section 2718(a)(2)). Section 2718(c) also
directs that the uniform methodologies
that NAIC develops are to be designed
to take into account the special
circumstances of smaller plans, different
types of plans, and newer plans. Finally,
Section 2718(c) specifies that the
uniform definitions and standardized
methodologies that NAIC develops are
to be subject to the certification of the
Secretary.

D. Payment of Rebates to Enrollees if the
Amount Spent on Clinical Services and
Quality Improvement Does Not Meet
Minimum Standards

Section 2718(b)(1)(A) of the PHS Act
provides that, beginning not later than
January 1, 2011, health insurance
issuers offering group or individual
health insurance coverage must with
respect to each plan year, provide an
annual rebate to each enrollee under
such coverage if the ratio of: (1) The
amount of premium revenue the issuer
spends on reimbursement for clinical

services provided to enrollees and
activities that improve health care
quality to (2) the total amount of
premium revenue for the plan year
(excluding Federal and State taxes and
licensing or regulatory fees and after
accounting for payments or receipts for
risk adjustment, risk corridors, and
reinsurance under sections 1341, 1342,
and 1343 of PPACA) is less than the
following percentages, referred to here
as “the applicable minimum standards”:

(1) 85 percent for coverage offered in
the large group market (or a higher
percentage that a given State may have
determined by regulation); or

(2) 80 percent for coverage offered in
the small group market or in the
individual market (or a higher
percentage that a given State may have
determined by regulation), except that
the Secretary may adjust this percentage
for a State if the Secretary determines
that the application of the 80 percent
minimum standard may destabilize the
individual market in that State).

Section 2718(b)(2) requires that in
determining these minimum
percentages, States shall seek to ensure
adequate participation by health
insurance issuers, competition in the
State’s health insurance market, and
value for consumers so that premiums
are used for clinical services and quality
improvements.

Additionally, Section 2718(d)
provides that the Secretary may adjust
the rates described in Section 2718(b) if
the Secretary determines that it is
appropriate to do so, on account of the
volatility of the individual market due
to the establishment of State Exchanges.
(In this context, the terms “State
Exchange” and “Exchange” refer to the
State health insurance exchanges
established under PPACA).

Section 2718(b)(1)(A) requires that the
annual rebate be paid to each enrollee
on a “pro rata basis”. Section
2718(b)(1)(B)(i) specifies that the total
amount of the annual rebate required
under this provision shall be equal to
the product of:

(1) The amount by which the
applicable minimum standard exceeds
the actual ratio of the issuer’s
expenditures to its premium revenue as
described above; and

(2) The total amount of the premium
revenue described above.

Section 2718(b)(1)(B)(ii) requires that
beginning on January 1, 2014, the
determination of whether the percentage
that the coverage spent on clinical
services and quality improvement
exceeds the applicable minimum
standard (under Section 2718(b)(1)(A))
for the year involved shall be based on
the average of the premiums expended

on these costs and total premium
revenue for each of the previous three
years for the plan.

E. Enforcement

Section 2718(b)(3) of the PHS Act
requires the Secretary to promulgate
regulations for enforcing the provisions
of Section 2718, and specifies that the
Secretary may provide for appropriate
penalties.

F. Taxation of Certain Insurers

Section 9016 of the PPACA amends
Section 833 of the Code to provide that
Section 833 does not apply to any
organization unless the organization’s
percentage of total premium revenue
expended on reimbursement for clinical
services (as reported under Section 2718
of the Public Health Service Act) is not
less than 85 percent. In general, Section
833 provides a special deduction and a
higher unearned premium reserve for
certain Blue Cross or Blue Shield
organizations that were in existence in
1986 and to other organizations that
satisfy enumerated criteria. The
amendment to Section 833 applies to
taxable years beginning after December
31, 2009.

G. Effective Dates

Section 1004(a) of the PPACA
provides that the provisions of Section
2718 of the PHS Act shall become
effective for plan years beginning on or
after the date that is 6 months after the
date of enactment of PPACA. (The date
of enactment of PPACA is March 23,
2010).

II. Solicitation of Comments

The Departments are inviting public
comment to aid in the development of
regulations regarding Section 2718 of
the PHS Act. The Departments are
interested in comments from all
interested parties and are especially
interested in the perspectives of health
insurance issuers and States. To assist
interested parties in responding, this
request for comments describes specific
areas in which the Departments are
particularly interested.

This request for comments identifies
a wide range of issues that are of interest
to the Departments. Commenters should
use the questions below to assist in
providing the Departments with useful
information relating to the development
of regulations regarding Section 2718 of
the PHS Act. However, it is not
necessary for commenters to address
every question below and commenters
may also address additional issues
under Section 2718. Individuals,
groups, and organizations interested in
providing comments may do so at their



19300

Federal Register/Vol. 75, No. 71/Wednesday, April 14, 2010/Proposed Rules

discretion by following the above
mentioned instructions.

Specific Areas in Which the
Departments Are Particularly Interested
Include the Following:

A. Actual MLR Experience and
Minimum MLR Standards

The PPACA sets an 85 percent
minimum standard for the percentage of
premiums that coverage in the large
group market spends on reimbursement
for clinical services and activities that
improve quality, and an 80 percent
minimum standard for the small group
and individual markets—allowing for
higher State-level standards where
appropriate (if they are specified in
regulations). The PPACA allows the
Secretary to adjust this percentage for
the individual market in a given State:
(1) If the Secretary determines that
application of the 80 percent standard
may destabilize the individual market in
that State, and/or (2) on account of the
volatility of the individual market due
to the establishment of State Exchanges.

1. How Do Health Insurance Issuers’
Current Medical Loss Ratios for the
Individual, Small Group, and Large
Group Markets Compare to the
Minimum Standards Required in
PPACA?

a. What factors contribute to annual
fluctuations in issuers’ medical loss
ratios?

b. To what extent do States have
different minimum MLR requirements
based on plan size, plan type, number
of years of operation, or other factors?

2. What Criteria Do States and Other
Entities Consider When Determining if
a Given Minimum MLR Standard
Would Potentially Destabilize the
Individual Market? What Other Criteria
Could Be Considered?

B. Uniform Definitions and Calculation
Methodologies

The statute requires health insurance
issuers offering group or individual
health insurance coverage to annually
submit to the Secretary a report
concerning the ratio of the incurred loss
(or incurred claims) plus the loss
adjustment expense (or change in
contract reserves) to earned premiums—
including the percentage of premiums
spent on reimbursement for clinical
services provided to enrollees, activities
that improve health care quality, and on
all other non-claims costs. PPACA also
directs NAIC to develop uniform
definitions and methodologies for
calculating these statistics (subject to
certification by the Secretary).

1. What Definitions and Methodologies
Do States and Other Entities Currently
Require When Calculating MLR-Related
Statistics?

a. What assumptions and
methodologies do issuers use when
calculating MLR-related statistics? What
are some of the major differences that
exist, as well as pros and cons of these
various methods?

b. What kinds of assumptions and
methodologies do issuers currently use
for allocating administrative overhead
by product, geographic area, etc.? What
are the pros and cons of these various
methods?

c. What kinds of assumptions and
methodologies do issuers currently use
when calculating the loss adjustment
expense (or change in contract
reserves)? What are the pros and cons of
these various methods?

d. To what extent do States and other
entities receive detailed information
about the distribution of non-claims
costs by function (for example, claims
processing and marketing)? To what
extent do they set standards as to which
administrative overhead costs may be
allocated to processing claims, or
providing health improvements?

e. What kinds of criteria do States and
other entities use in determining if a
given company has credible experience
for purposes of calculating MLR-related
statistics?

f. What kinds of special
considerations, definitions, and
methodologies do States and other
entities currently use relating to
calculating MLR-related statistics for
newer plans, smaller plans, different
types of plans or coverage?

2. What Are the Similarities and
Differences Between the Requirements
in Section 2718 Compared to Current
Practices in States?

a. What MLR-related data elements
that are required by PPACA do issuers
currently capture in their financial
accounting systems, and how are they
defined? What elements are likely to
require systems changes in order to be

captured?

b. What MLR-related data elements
that are required by PPACA do States or
other entities currently require issuers
to submit, and how are they defined?
What elements are not currently
submitted?

3. What Definitions Currently Exist for
Identifying and Defining Activities That
Improve Health Care Quality?

a. What criteria do States and other
entities currently use in identifying
activities that improve health care
quality?

b. What, if any, lists of activities that
improve health care quality currently
exist? What are the pros and cons
associated with including various kinds
of activities on these lists (for example
disease management and case
management)?

c. To what extent do current
calculations of medical loss ratios
include the amount spent on improving
health care quality? Is there any data
available relating to how much this
amount is?

4. What Other Terms or Provisions
Require Additional Clarification To
Facilitate Implementation and
Compliance? What Specific
Clarifications Would Be Helpful?

C. Level of Aggregation

Depending on the context, insurance-
related data may be aggregated at the
policy form level, by plan type, by line
of business, by company, by State.

1. What Are the Pros and Cons
Associated With Using Various Possible
Level(s) of Aggregation for Different
Contexts Relating to Implementation of
the Provisions in Section 2718 (That Is,
Submitting Medical Loss Ratio-Related
Statistics to the Secretary, Publicly
Reporting This Information,
Determining if Rebates Are Owed, and
Paying Out Rebates)?

2. What Are the Pros and Cons
Associated With Using Various Possible
Geographic Level(s) of Aggregation (e.g.,
State-Level, National, etc.) for Medical
Loss Ratio-Related Statistics in These
Same Contexts (i.e., Submitting Medical
Loss Ratio-Related Statistics to the
Secretary, Publicly Reporting This
Information, Determining if Rebates Are
Owed, and Paying Out Rebates)?

D. Data Submission and Public
Reporting

PPACA requires health insurance
issuers offering group or individual
health insurance coverage to annually
submit data to the Secretary relating to
several medical loss ratio-related
statistics (including the percentage of
premiums spent on reimbursement for
clinical services provided to enrollees,
activities that improve health care
quality, and on all other non-claims
costs) for posting on the Department’s
Internet Web site.

1. To what extent do States or other
entities currently require annual
submission of actual medical loss ratio-
related statistics for the individual,
small group, and large group markets?
How do these current requirements
compare with the requirements in
PPACA?
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2. How soon after the end of the plan
year do States and other entities
typically require issuers to submit the
required MLR-related statistics? What
are the pros and cons associated with
various timeframes?

3. What kinds of supporting
documentation are necessary for
interpreting these kinds of statistics?
What data elements and format are
typically used for submitting this
information?

4. What methods do issuers use for
purposes of submitting medical loss
ratio-related data to these entities (for
example, electronic filing and paper
filing)?

5. To what extent is MLR-related
information submitted to States or other
entities currently made available to the
public, and how is it made available (for
example, level of aggregation, and
mechanism for public reporting)? What
are the pros and cons associated with
these various methods?

6. Are there any industry standards or
best practices relating to submission,
interpretation, and communication of
MLR-related statistics?

7. What, if any, special considerations
are needed for non-calendar year plans?

E. Rebates

PPACA requires health insurance
issuers whose coverage does not meet
the applicable minimum standard for a
given plan year to provide rebates to
enrollees on a pro rata or proportional
basis. The rebate is to be calculated
based on the product of: (1) The amount
by which the applicable minimum
standard exceeds the percentage that the
coverage spent on clinical services and
quality improvement for a given plan
year; and (2) the total amount of
premium revenue for that plan year
(excluding Federal and State taxes and
licensing or regulatory fees and after
accounting for payments or receipts for
risk adjustment, risk corridors, and
reinsurance under sections 1341, 1342,
and 1343 of PPACA).

1. To what extent do States and other
entities currently require MLR-related
rebates for the individual, small group,
large group, and/or other insurance
markets, and how are these rebates
calculated and distributed?

2. How soon after the end of the plan
year do States and other entities
currently require issuers to determine if
rebates are owed?

3. What are the pros and cons of
various timeframes and methodologies
for calculating rebates?

4. How do States and other entities
currently determine which enrollees
should receive medical loss ratio-related

rebates? 1 What are the pros and cons
associated with these approaches?

5. What method(s) do States and other
entities currently require issuers to use
when notifying enrollees if rebates are
owed, and paying the rebates? What are
the pros and cons associated with these
approaches?

6. Are there any important technical
issues that may affect the processes for
determining if rebates are owed, and
calculating the amount of rebates to be
paid to each enrollee?

F. Federal Income Tax

Under Section 9016 of the PPACA,
the amendment to Section 833 of the
Code applies to taxable years beginning
after December 31, 2009. Under Section
2718(c) of the PHS Act, the NAIC is
directed to establish uniform definitions
for purposes of the reporting required
under Section 2718(a) not later than
December 31, 2010.

What guidance, if any, is needed for
purposes of applying Section 833 of the
Code for the first taxable year beginning
after December 31, 20097

G. Enforcement

PPACA requires the Secretary to
publish regulations for enforcing the
provisions of this section, and specifies
that the Secretary may provide for
appropriate penalties.

1. What methods do States and other
entities currently use in enforcing
medical loss ratio-related requirements
for the individual, small group, large
group, and other insurance markets (for
example, oversight and audit
requirements)? What other methods
could be used?

2. What, if any, penalties do these
entities currently apply relating to
noncompliance with medical loss ratio-
related requirements? What, if any,
related appeals processes are currently
available to issuers?

H. Comments Regarding Economic
Analysis, Paperwork Reduction Act, and
Regulatory Flexibility Act

Executive Order 12866 requires an
assessment of the anticipated costs and
benefits of a significant rulemaking
action and the alternatives considered,
using the guidance provided by the
Office of Management and Budget.
These costs and benefits are not limited
to the Federal government, but pertain
to the affected public as a whole. Under
Executive Order 12866, a determination

1 For example: Current policyholders, current
policyholders who were enrolled in the coverage
during the applicable time period, or all
policyholders who were enrolled in the coverage
during the applicable time period (regardless of
whether they are still active policyholders).

must be made whether implementation
of Section 2718 of the PHS Act will be
economically significant. A rule that has
an annual effect on the economy of $100
million or more is considered
economically significant.

In addition, the Regulatory Flexibility
Act may require the preparation of an
analysis of the economic impact on
small entities of proposed rules and
regulatory alternatives. An analysis
under the Regulatory Flexibility Act
must generally include, among other
things, an estimate of the number of
small entities subject to the regulations
(for this purpose, plans, employers, and
issuers and, in some contexts small
governmental entities), the expense of
the reporting, recordkeeping, and other
compliance requirements (including the
expense of using professional expertise),
and a description of any significant
regulatory alternatives considered that
would accomplish the stated objectives
of the statute and minimize the impact
on small entities.

The Paperwork Reduction Act
requires an estimate of how many
“respondents” will be required to
comply with any “collection of
information” requirements contained in
regulations and how much time and
cost will be incurred as a result. A
collection of information includes
recordkeeping, reporting to
governmental agencies, and third-party
disclosures.

Furthermore, Section 202 of the
Unfunded Mandates Reform Act of 1995
(UMRA) requires that agencies assess
anticipated costs and benefits and take
certain other actions before issuing a
final rule that includes any Federal
mandate that may result in expenditure
in any one year by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $135 million.

The Departments are requesting
comments that may contribute to the
analyses that will be performed under
these requirements, both generally and
with respect to the following specific
areas:

1. What Policies, Procedures, or
Practices of Group Health Plans, Health
Insurance Issuers, and States May Be
Impacted by Section 2718 of the PHS
Act?

a. What direct or indirect costs and
benefits would result?

b. Which stakeholders will be
impacted by such benefits and costs?

c. Are these impacts likely to vary by
insurance market, plan type, or
geographic area?
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2. Are There Unique Costs and Benefits
for Small Entities Subject to Section
2718 of the PHS Act?

a. What special consideration, if any,
is needed for these health insurance
issuers or plans?

b. What costs and benefits have
issuers experienced in implementing
requirements relating to minimum
medical loss ratio standards, reporting
and rebates under State insurance laws
or otherwise?

3. Are There Additional Paperwork
Burdens Related to Section 2718 of the
PHS Act, and, if so, What Estimated
Hours and Costs Are Associated With
Those Additional Burdens?

Signed at Washington, DC this 6th day of
April, 2010.
Clarissa C. Potter,
Deputy Chief Counsel, (Technical), Internal
Revenue Service, U.S. Department of the
Treasury.

Signed at Washington, DC this 7th day of
April, 2010.
Michael F. Mundaca,
Assistant Secretary, (Tax Policy), U.S.
Department of the Treasury.

Signed at Washington, DC this 7th day of
April, 2010.
Phyllis C. Borzi,
Assistant Secretary, Employee Benefits

Security Administration, U.S. Department of
Labor.

Signed at Washington, DC this 8th day of
April, 2010.
Donald B. Moulds,

Acting Assistant Secretary for Planning and
Evaluation, Office of the Secretary,
Department of Health and Human Services.

[FR Doc. 2010-8599 Filed 4-12—10; 10:15 am]
BILLING CODE 4150-03-P

DEPARTMENT OF DEFENSE

Department of the Army

32 CFR Part 655
RIN 0702-AA58
[Docket No. USA-2008—-0001]

Radiation Sources on Army Land

AGENCY: Department of the Army, DoD.

ACTION: Proposed rule; request for
comments.

SUMMARY: The Department of the Army
proposes to revise its regulations
concerning radiation sources on Army
land. The Army requires Non-Army
agencies (including their civilian
contractors) to obtain an Army
Radiation Permit (ARP) from the
garrison commander to use, store or

possess ionizing radiation sources on an
Army Installation. For the purpose of
this proposed rule, “ionizing radiation
source” means any source that, if held
or owned by an Army organization,
would require a specific Nuclear
Regulatory Commission (NRC) license
or Army Radiation Authorization
(ARA). The purpose of the ARP is to
protect the public, civilian employees
and military personnel on an
installation from potential exposure to
radioactive sources. The U.S. Army
Safety Office which is the proponent for
the Army Radiation Safety Program is
revising the regulation to reflect the
Nuclear Regulatory Commission
changes to licensing of Naturally-
Occurring and Accelerator-Produced
Radioactive Material (NARM). Executive
Order 12866 Regulatory Planning and
Review and Executive Order 13422
Further Amendment to Executive Order
12866 on Regulatory Planning and
Review were followed to rewrite this
rule.

DATES: Consideration will be given to all
comments received by June 14, 2010.
ADDRESSES: You may submit comments,
identified by 32 CFR Part 655, Docket
No. USA-2008-0001 and/or RIN 0702—
AA58, by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Washington, DC 20301-1160.

Instructions: All submissions received
must include the agency name and
docket number or Regulatory
Information Number (RIN) for this
Federal Register document. The general
policy for comments and other
submissions from members of the public
is to make these submissions available
for public viewing on the Internet at
http://www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Tim
Mikulski, (703) 601-2408.
SUPPLEMENTARY INFORMATION:

A. Background

On October 1, 2007, the Nuclear
Regulatory Commission (NRC) issued a
final rule which establishes
requirements for the expanded
definition of byproduct material. 72 FR
55864 (Oct. 1, 2007). The final
regulation became effective on
November 30, 2007. The NRC revised
the definition of byproduct material in
10 CFR Parts 20, 30, 50, 72, 150, 170,
and 171 to be consistent with section
651(e) of the Energy Policy Act of 2005.

The same revision to the definition of
byproduct material was made in a
separate rulemaking for 10 CFR Part 110
(April 20, 2006; 71 FR 20336). The
Department of the Army is revising 32
CFR Part 655 to reflect the changes of
the expanded definition of byproduct
material that include Naturally-
Occurring and Accelerator-Produced
Radioactive Material (NARM).
Specifically, the current 32 CFR 655.10
paragraphs (a)(2), (3) and (4) have been
removed, as the sources described in
these sections will now be covered
under 32 CFR 655.10(a)(1), which
incorporates the expanded NRC
definition of byproduct material (see,
e.g., 10 CFR 20.1003).

Additional changes in the rule
include:

—<Clarification that the use, storage, or
possession of ionizing radiation sources
must be in connection with an activity
of the Department of Defense or in
connection with a service to be
performed on the installation for the
benefit of the Department of Defense, in
accordance with 10 U.S.C. 2692(b)(1).

—The use of ionizing radiation to
differentiate between ionizing and
nonionizing radioactive sources.
Nonionizing radiation sources include
lasers and radio frequency sources that
are not covered by an ARP.

—The addition of an exemption of (1)
non-Army entities using Army owned/
licensed radioactive materials and (2)
other Military Departments needing an
ARP to bring radioactive sources on
Army lands. The Radiation Safety
Officer (RSO) must be notified prior to
ionizing radiation sources being brought
onto the installation.

—Clarification on when to file a NRC
Form 241.

—The time the ARP is valid has been
extended from three months to twelve
months to reduce the need for
reapplication.

—Consideration of host nation
regulations was included for Outside
the Continental United States
(OCONUS) military installations.

—The land will be restored to the
condition it was in prior to the effective
date of the ARP.

B. Regulatory Flexibility Act

The Department has certified that the
rule will not have a significant
economic impact on a substantial
number of small entities because the
rule imposes no additional costs.
However, since this is a proposed rule,
the Department of the Army seeks
comments from small entities that may
be impacted by this proposed rule
change.
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D. Regulatory Flexibility Act

The Department of Defense, the
General Services Administration, and
the National Aeronautics and Space
Administration certify that this final
rule will not have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601, et seq., because most
small entities do not accrue PRB costs
for Government contract costing
purposes.

E. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
FAR do not impose information
collection requirements that require the
approval of the Office of Management
and Budget under 44 U.S.C. chapter 35,
ef seq.

List of Subjects in 48 CFR Part 31
Government procurement.

Dated: November 30, 2009,
Al Matera,
Director, Acquisition Policy Division.
® Therefore, DoD, GSA, and NASA
amend 48 CFR part 31 as set forth
below:

PART 31—CONTRACT COST
PRINCIPLES AND PROCEDURES

& 1. The authority citation for 48 CFR
part 31 continues to read as follows:

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 42 U.S.C. 2473(c).

m 2. Amend section 31.001 by adding, in
alphabetical order, the definition
‘“welfare benefit fund” to read as
follows:

31.001 Definitions.
* * * * *

Welfare benefit fund means a trust or
organization which receives and
accumulates assets to be used either for
the payment of postretirement benefits,
or for the purchase of such benefits,
provided such accumulated assets form
a part of a gostretirement benefit plan.
® 3. Amend section 31.205-6 by
revising paragraph (0)(2)(iii) to read as
follows:

31.205-6 Compensation for personal
services.
* * * * *

(0] * % %

(2) * %k K

(iii) Accrual basis. PRB costs are
accrued during the working lives of
employees. Accrued PRB costs shall
comply with the following:

(A) Be measured and assigned in
accordance with one of the following
two methods:

(1) Generally accepted accounting
principles, provided the portion of PRB
costs attributable to the transition
obligation assigned to the current year
that is in excess of the amount
assignable under the delayed
recognition methodology described in
paragraphs 112 and 113 of Financial
Accounting Standards Board Statement
106 is unallowable. The transition
obligation is defined in Statement 106,
paragraph 110; or

(2) Contributions to a welfare benefit
fund determined in accordance with
applicable Internal Revenue Code.
Allowable PRB costs based on such
contributions shall—

(i) Be measured using reasonable
actuarial assumptions, which shall
include a healthcare inflation
assumption unless prohibited by the
Internal Revenue Gode provisions
governing welfare benefit funds;

(i) Be assigned to accounting periods
on the basis of the average working lives
of active employees covered by the PRB
plan or a 15 year period, whichever
period is longer. However, if the plan is
comprised of inactive participants only,
the cost shall be spread over the average
future life expectancy of the
participants; and

(iif) Exclude Federal income taxes,
whether incurred by the fund or the
contractor (including any increase in
PRB costs associated with such taxes),
unless the fund holding the plan assets
is tax-exempt under the provisions of 26
USC §501(c).

(B) Be paid to an insurer or trustee to
establish and maintain a fund or reserve

for the sole purpose of providing PRB to

retirees. The assets shall be segregated
in the trust, or otherwise effectively
restricted, so that they cannot be used
by the employer for other purposes.

(C) Be calculated in accordance with
generally accepted actuarial principles
and practices as promulgated by the
Actuarial Standards Board.

(D) Eliminate from costs of current
and future periods the accumulated
value of any prior period costs that were
unallowable in accordance with
paragraph (0}(3) of this section, adjusted
for interest under paragraph (0)(4) of
this section, .

(E) Calculate the unfunded actuarial
liability (unfunded accumulated
postretirement benefit obligation) using
the market (fair) value of assets that
have been accumulated by funding costs
assigned to prior periods for contract
accounting purposes.

(F) Recognize as a prepayment credit
the market (fair) value of assets that
were accumulated by deposits or
contributions that were not used to fund

costs assigned to previous periods for
contract accounting purposes.

(G) Comply with the following when
changing from one accrual accounting
method to another: the contractor
shall—

(1) Treat the change in the unfunded
actuarial liability (unfunded
accumulated postretirement benefit
obligation) as a gain or loss; and

(2) Present an analysis demonstrating
that all costs assigned to prior periods
have been accounted for in accordance
with paragraphs (0)(2)(iii)(D), (E), and
(F) of this section to ensure that no
duplicate recovery of costs exists. Any
duplicate recovery of costs due to the
change from one method to another is
unallowable. The analysis and new
accrual accounting method may be a
subject appropriate for an advance
agreement in accordance with 31.109.
* * * * *

[FR Doc. E9-28934 Filed 12-9-09; 8:45 am|]
BILLING CODE 6820-EP-S

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 31

[FAC 2005-38; FAR Case 2006-024; ltem
VI; Docket 2009-0044, Sequence 1]

RIN 8000-AK86

Federal Acquisition Regulation; FAR
Case 2006-024, Travel Costs

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Final rule.

SUMMARY: The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulations Council
(Councils) are issuing a final rule
amending the Federal Acquisition
Regulation (FAR) to change the travel
cost principle to ensure a consistent
application of the limitation on
allowable contractor airfare costs.
DATES: Effective Date: January 11, 2010,
FOR FURTHER INFORMATION CONTACT: For
clarification of content, contact Mr,
Edward N. Chambers, Procurement
Analyst, at (202) 501-3221. For
information pertaining to status or
publication schedules, contact the
Regulatory Secretariat at (202) 501—
4755. Please cite FAC 200538, FAR
case 2006-024.
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SUPPLEMENTARY INFORMATION:

A. Background

The travel cost principle at FAR
31.205—46(b) currently limits allowable
contractor airfare costs to “the lowest
customary standard, coach, or
equivalent airfare offered during normal
business hours.” The Councils are
aware that this limitation is being
interpreted inconsistently, either as
lowest coach fare available to the
contractor or lowest coach fare available
to the general public, and these
inconsistent interpretations can lead to
confusion regarding what costs are
allowable.

The Councils believe that the
reasonable standard to apply in
determining the allowability of airfares
is the lowest priced airfare available to
the contractor. It is not prudent to allow
the costs of the lowest priced airfares
available to the general public when
contractors have obtained lower priced
airfares as a result of direct negotiation.

Furthermore, the Councils believe
that the cost principle should be
clarified to omit the term ““standard”
from the description of the classes of
allowable airfares since that term does
not describe actual classes of airline
service, The Councils further believe
that the terms “coach, or equivalent,”
given the great variety of airfares often
available, may result in cases where a
“‘coach, or equivalent” fare is not the
lowest airfare available to contractors,
and should thus be omitted.

DoD, GSA, and NASA published a
proposed rule in the Federal Register at
72 FR 72325, December 20, 2007.

B. Public Comments

The comment period closed on
February 19, 2008. Ten comments were
received from nine respondents. All
comments were reviewed and analyzed.

General Comments.

Since most of the comments
submitted were unique and brief, it was
decided to address all ten specific
comments.

Specific Comments:

1. Comment: Does ‘‘lowest priced
coach class” mean the cost of “non-
refundable” tickets when they are
available and their cost is lower than
refundable tickets?

Response: If the lowest available
airfare is a non-refundable ticket then it
is the allowable cost unless one of the
exceptions in FAR 31.205-46(b) applies.

2. Comment: The requirement for
supporting documentation and
justification for airfare costs in excess of
the “lowest coach airfare available”
should include documentation
justifying purchase of a higher-cost

refundable ticket in those instances
when a non-refundable ticket is
available,

Response: Concur in principle,

3. Comment: The proposed change
“clarifies FAR 31.205—46 to the benefit
of all contractors” and is consistent with
requiring that all income, rebates,
allowances or other credit relating to
any allowable cost shall be credited to
the Government.

Response: Concur in principle. This
change is consistent with FAR 31.201—
5, Credits.

4. Comment: How will the
Government determine the lowest
priced coach class airfare available to
the contractor versus the lowest priced
coach class airfare available to the
general public if the contractor does not
have a negotiated airfare agreement with
air travel providers and, therefore, only
has available to it the same airfare that
is available to the general public?

Response: In the situations described
by this commenter, the lowest priced
coach class airfare available to the
contractor and the lowest priced coach
class airfare available to the general
public are the same. In this regard, the
revision promulgated in this FAR case
has no etfect on the contractor, This
amendment is intended to prohibit the
contractor’s practice where it has
negotiated airfare agreements with
travel providers and uses those
agreements to purchase first class or
business class seats but does not use the
lowest priced airfare available under the
agreements to determine the allowable
cost baseline for the first class or
business class seats, but instead
determines the allowable cost based on
the lowest airfare available to the
geneéral public instead of the lowest
airfare available to the contractor under
the agreements. This amendment will
require the contractor to use the lowest
airfare available to the contractor.

5. Comment: Please address whether
or not costs associated with cancelling
or changing restricted tickets will be
allowable; alternatively, insert the word
“unrestricted” into the phrase, i.e.,
“lowest priced coach class unrestricted
or equivalent airfare available to the
confractor.”

Response: The Councils believe that
the revision does not impact the
allowability of costs associated with
cancelling or changing restricted ticksts
or a forfeiture of air travel tickets
purchased in good faith but later
determined to be unsuitable to the
mission requirements. To answer the
Commenter’s questions, the costs before
and after the revised cost principle
should be allowable.

6. Comment: The “‘standard” rate for
contractors with negotiated airfare
agreements should be those same,
negotiated airfares, rather than airfares
available to the general public. “This is
an issue of common sense.”

Response: This cost principle
amendment explicitly identifies the
lowest airfares available to the
contractor, including its negotiated
airfare agreements and those available to
the general public, should be the
baseline in determining allowable
airfare. This amendment should
eliminate inconsistent allowable airfare
baselines used by various contractors;
that is, some contractors do not consider
the lowest priced airfare available to
them under their negotiated agreements
in determining the allowable airfare
cost.

7. Gomment: Does the phrase “lowest
priced coach class, or equivalent,
airfare” imply that the airfare tickets are
refundable, as non-refundable tickets
are typically lower than refundable
tickets?

Response: Same response as response
to comment number 1.

8. Comment: Airfare pricing is
dynamic. Airlines provide for a variety
of fares on given flights based upon
available seat inventory. Therefore,
employees of the same contractor,
traveling on the same flight, may have
different fares. Documenting and
supporting Government inquiries as to
why there is variation in the “lowest
fare” among individuals on the same
flight would be unduly burdensome.
Under the existing regulation, travel
agents provide a standard airfare that is
readily available and clearly
understood; the proposed amendment
will increase costs by requiring
additional administration to document
the allowable airfare to satisfy
Government audit inquiries.

Response: The cost principle
currently requires the justification and
documentation of airfare costs in excess
of the lowest customary, standard
coach, or equivalent airfare. In view of
the changes in the airline industry, the
terms ‘‘customary, standard, coach or
equivalent” increasingly do not describe
an actual class of airline service. This
amendment clarifies that the reasonable
standard to apply in determining
allowability of airfare cost is the lowest
airfare available to the contractor. This
clarification in the cost principle should
not increase the documentation implicit
in the existing cost principle.

9. Comment: The proposed
amendment is based upon the premise
that there is a standard airfare rate that
contractors pay each time for a
negotiated fare. There are significant
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differences in airfare based upon timing
and load factors. Employees of the same
contractor on the same flight might
incur different airfare prices based on
supply and demand. Determination of
allowable airfare based upon this
proposed rule of the “available air fare
standard” will be more difficult to
determine than exists under the current
cost principle. We see no need for the
proposed revision as it appears to be
based upon the premise that there is
only one negotiated price a contractor
will pay for a flight.

Response: This amendment does not
establish any “‘available air fare
standard” nor does the amendment
presume that there is only one
negotiated price a contractor can pay for
a particular flight. The final rule
eliminates the reference to “coach or
equivalent”.

10. Comment: There are two parts to
this comment. (1) The proposed
amendment is perceived to require a
comparison of coach class fares
available to determine the lowest
available for allowability purposes; as
such, the comparison would be
impossible to apply systematically for a
number of reasons, most notably the
disparity in the nature of price
reductions. A specific flight with a
negotiated airfare may appear to be the
lowest cost when purchasing the ticket,
but in fact a flight with a different
airline providing a volume rebate later
has a lower net cost. Throughout the
cost principles is the underlying
concept that only reasonable costs will
be reimbursed. The measure of what is
reasonable has never been interpreted to
represent only the absolutely lowest
cost available. (2) Also, elimination of
the word “‘standard” from paragraph (b)
of the cost principle creates a conflict
with paragraph (c)(2) of the cost
principle which requires comparison to
“standard airfare” for travel costs by
contractor-owed, -leased, or chartered
aircraft.

Response: With respect to the first
comment, the Councils do not believe
the revision will be impossible to apply
systematically. The amendment is not
intended to guide contractors through
the decision-making process of selecting
the most economical airfare with the
lowest net cost when multiple corporate
airfare agreements are in place, as this
is properly addressed in the contractor’s
policies and procedures that should be
applied appropriately and reasonably in
the circumstances of each travel mission
and its associated scheduling
requirements. In relying on the
contractor’s procedures to select the
most economical airfare appropriate in
the circumstances, this amendment only

seeks to clarify for the contractor that it
should use the lowest airfare available
to the contractor that meets the schedule
requirements of the trip rather than
considering only airfare available to the
general public for the same flight. This
amendment makes explicit that the
lowest of the two should be selected as
the appropriate baseline.

With respect to the second comment,
the noted “conflict” created among
paragraphs (b) and (c)(2) by the
elimination of the word “standard”
from (b), the Councils appreciate the
commenter’s observation and have
replaced the word “standard” with
“allowable” in paragraph (c)(2) where
applicable.

This is a significant regulatory action
and, therefore, was subject to review
under Section 6(b) of Executive Order
12866, Regulatory Planning and Review,
dated September 30, 1933. This rule is
not a major rule under 5 U.S.C. 804.

B. Regulatory Flexibility Act

The Department of Defense, the
General Services Administration, and
the National Aeronautics and Space
Administration certify that this final
rule will not have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601, et seq. The Councils
believe that few small businesses have
negotiated rate agreements with airlines.
The rule will primarily affect businesses
with negotiated rate agreements who
otherwise might seek to charge
negotiated rates for first class or
business travel which are lower than the
coach rate available to the general
public. Finally, no comments were
received from small businesses on the
Regulatory Flexibility Act statement in
the proposed rule.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
FAR do not impose information
collection requirements that require the
approval of the Office of Management
and Budget under 44 U.S.C. chapter 35,
et seq. —

List of Subjects in 48 CFR Part 31

Government procurement.
Dated: November 30, 2009.

Al Matera,

Director, Acquisition Policy Division.

m Therefore, DoD, GSA, and NASA

amend 48 CFR part 31 as set forth
below:

PART 31—-CONTRACT COST
PRINCIPLES AND PROCEDURES

m 1. The authority citation for 48 CFR
part 31 continues to read as follows:

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 42 U.S.C. 2473(c).

W 2. Amend section 31.205-46 by
revising paragraph (b); and by removing
from paragraph (c)(2) introductory text
the word “standard” and replacing it
with the word “allowable’” wherever it
appears (twice). The revised text reads
as follows:

31.205-46 Travel costs.
* * * * *

(b) Airfare costs in excess of the
lowest priced airfare available to the
contractor during normal business hours
are unallowable except when such
accommodations require circuitous
routing, require travel during
unreasonable hours, excessively prolong
travel, result in increased cost that
would offset transportation savings, are
not reasonably adequate for the physical
or medical needs of the traveler, or are
not reasonably available to meet mission
requirements. However, in order for
airfare costs in excess of the above
airfare to be allowable, the applicable
condition(s) set forth above must be
documented and justified.

* * * * *
[FR Doc. E9-28935 Filed 12-9-09; 8:45 am)
BILLING CODE 6820-EP-S

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION
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SPACE ADMINISTRATION
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Federal Acquisition Regulation;
Technical Amendments

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Final rule.

SUMMARY: This document makes
amendments to the Federal Acquisition
Regulation in order to make editorial
changes.

DATES: Effective Date: December 10,
2009.

FOR FURTHER INFORMATION CONTACT: The
Regulatory Secretariat, 1800 F Street,



DEFENSE CONTRACT AUDIT AGENCY

DEPARTMENT OF DEFENSE
8725 JOHN J. KINGMAN ROAD, SUITE 2135
FORT BELVOIR, VA 22060-6219

IN REPLY REFER TO

PAC 730.3.B.01/2010-03 March 22, 2010
10-PAC-010(R)

MEMORANDUM FOR REGIONAL DIRECTORS, DCAA
DIRECTOR, FIELD DETACHMENT, DCAA
HEADS OF PRINCIPAL STAFF ELEMENTS, HQ, DCAA

SUBJECT:  Audit Guidance on Revision to FAR 31.205-46(b) and (c) — Limiting Airfare to the L owest
Airfare Available to the Contractor

SUMMARY

FAR 31.205-46(b) and (c) were revised in a final rule published in the Federal Register (FR),
effective January 11, 2010, to limit allowable airfare costs to the lowest airfare available to the contractor.

A lined-in, lined-out version of the cost principle showing language before and after the revision is
provided in the enclosure. Prior to the change, allowable airfare costs were limited to “the lowest customary
standard, coach, or equivalent airfare.” After the change, allowable airfare costs are limited to “the lowest
priced airfare available to the contractor.” Further, with respect to the cost of travel by contractor-owned, -
leased, or -chartered aircraft, FAR 31.205-46(c)(2) was revised to replace the allowable baseline costs from
the “standard” airfare described in paragraph (b) to the “allowable” airfare described in paragraph (b).

GUIDANCE

In the FR notice, the Defense Acquisition Council and the Civilian Agency Acquisition Council (“the
Councils™) summarized the need for a revision, as follows:

The (airfare) limitation was being interpreted inconsistently, either as lowest
coach fare available to the contractor or lowest coach fare available to the
general public, and these inconsistent interpretations can lead to confusion
regarding what costs are allowable. The Councils believe that the reasonable
standard to apply in determining the allowability of airfares is the lowest priced
airfare available to the contractor. It is not prudent to allow the costs of the
lowest priced airfares available to the general public when contractors have
obtained lower priced airfares as a result of direct negotiation. Furthermore, the
Councils believe that the cost principle should be clarified to omit the term
““standard’’ from the description of the classes of allowable airfares since that
term does not describe actual classes of airline service. The Councils further
believe that the terms ““coach, or equivalent,’” given the great variety of airfares
often available, may result in cases where a *‘coach, or equivalent’’ fare is not
the lowest airfare available to contractors, and should thus be omitted.
[Underlines added]

Auditors should question airfare costs claimed in excess of the lowest airfare available to the
contractor. Generally, this is based on airfares available to the contractor through direct negotiation with
airlines or travel agents. For airfare costs incurred under contracts awarded prior to the January 11, 2010
effective date of the revised rule, the auditor should continue to question the airfare costs in excess of the
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SUBJECT: Audit Guidance on Revision to FAR 31.205-46(b) and (c) ~ Limiting Airfare to the
Lowest Airfare Available to the Contractor

lowest customary standard, coach, or equivalent airfare available to the contractor because it is not prudent to
allow airfares available to the general public when lower airfares are available to contractors, as noted in the
FR notice. (However, the lowest customary standard or coach fare did not include restricted or nonrefundable
airfare.) :

To comply with the revised rule, the contractor’s policies and procedures should provide for advance
planning of travel to assure that the lowest priced airfare available to the contractor for flights during normal
business hours is documented and utilized as the baseline allowable airfare cost. To determine the lowest
airfare available to the contractor for flights during normal business hours, the contractor must now consider
nonrefundable airfares and lower airfares negotiated with airlines, travel service providers, credit card
companies, etc. However, auditors should not question airfare costs claimed in excess of nonrefundable
airfare available during normal business hours if the contractor’s data show that its experience with cancelling
nonrefundable tickets results in increased cost in comparison to the cost of refundable tickets. The contractor
must utilize the lowest airfare so determined as the baseline allowable airfare cost unless substantiating
documentation is maintained for one of the exceptions to the lowest priced airfare requirement in
FAR 31.205-46(b).

Ordinarily, with adequate advance planning, documentation substantiating the lowest airfare available
takes the form of quotations from competing airlines or travel service providers from which the lowest priced
airfare can be selected, giving proper consideration to any potential discounts or credits to the contractor’s
cost. There may be instances where only one flight is available for a given mission need and, therefore, only
one quote is obtained, in which case the one quotation would substantiate the lowest priced airfare available.
However, auditors observing frequent instances in which a single quotation is obtained to support the airfare
should assess whether the design or execution of the contractor’s policies and procedures results in
unreasonable airfare costs.

Costs associated with cancelling or changing restricted or non-refundable tickets should be
considered an ordinary and necessary business expense unless the contractor’s data show the costs are the
result of a history of inadequate advance travel planning procedures.

If FAO personnel have any questions, they should contact regional personnel. In addressing FAO
questions, we encourage regional personnel to refer to the discussions of public comments published in the
FR, which are located on the internet at: http://www .gpoaccess.gov/fi/retrieve.html. (Select the 2009 Federal
Register (Volume 74) and enter page number 65612.) If regional personnel have any questions, they should
contact Mr. Michael Richardson, Accounting and Cost Principles Division, at (703) 767-3247 or DCAA-

PAC@dcaa.mil.

/Signed/
Kenneth J. Saccoccia
Assistant Director
Policy and Plans

Enclosure:
Revised FAR 31.205-46(b) and (c) (Lined-In/Lined-Out)

DISTRIBUTION: C



Changes to Specified Provisions of FAR Subpart 31.205-46
Line-In/Out

(Changes published in 74 FR 65616, dated December 10, 2009, are noted with underline for
additions to the current text and strikethrough for deletions).

31.205-46 Travel costs.

% oR ok %%

(b) Airfare costs in excess of the lowest eustomary-standard;-coach;-or-equivalent priced airfare

effered available to the contractor during normal business hours are unallowable except when
such accommodations require circuitous routing, require travel during unreasonable hours,
excessively prolong travel, result in increased cost that would offset transportation savings, are
not reasonably adequate for the physical or medical needs of the traveler, or are not reasonably
available to meet mission requirements. However, in order for airfare costs in excess of the
above airfare to be allowable, the applicable condition(s) set forth above must be documented
and justified.

(c) (1) “Cost of travel by contractor-owned, -leased, or -chartered aircraft,” as used in this
paragraph, includes the cost of lease, charter, operation (including personnel), maintenance,
depreciation, insurance, and other related costs.

(2) The costs of travel by contractor-owned, -leased, or -chartered aircraft are limited to the
standard allowable airfare described in paragraph (b) of this subsection for the flight destination
unless travel by such aircraft is specifically required by contract specification, term, or condition,
or a higher amount is approved by the contracting officer.

ENCLOSURE



