IN THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY, OHIO
HENDERSON ROAD ) CASENO.:
RESTAURANT SYSTEMS, INC. )
DBA HYDE PARK GRILLE, y JUDGE:

21945 Chagrin Boulevard
Beachwood, Ohio 44122

and

COVENTRY RESTAURANT
SYSTEMS, INC. DBA HYDE
PARK CHOP HOUSE,

21945 Chagrin Boulevard
Beachwood, Ohio 44122

and

CHAGRIN RESTAURANTS LLC
DBA HYDE PARK PRIME STEAK
HOUSE

21945 Chagrin Boulevard
Beachwood, Ohio 44122

and

JR PARK LLC DBA HYDE PARK
PRIME STEAK HOUSE

21945 Chagrin Boulevard
Beachwood, Ohio 44122

and

HP CAP LLC DBA HYDE PARK
PRIME STEAK HOUSE

21945 Chagrin Boulevard
Beachwood, Ohio 44122

and

NSHP, LLC DBA HYDE PARK
PRIME STEAKHOUSE

21945 Chagrin Boulevard
Beachwood, Ohio 44122

\_/\_/\./\_/\/\/\./\./\../\_/\_/\_/\_/\-—/\./\_/\_/\_/\_/\_/\_/\_/\_Ivvv\./\./\./\_/\_/\,/\../\./\./vx_/\_/\_/v

COMPLAINT

(Jury Demand Endorsed Hereon)
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and

HPD RESTAURANT SYSTEMS
INC. DBA HYDE PARK PRIME
STEAKHOQUSE

21945 Chagrin Boulevard
Beachwood, Ohio 44122

and

457 HIGH STREET
DEVELOPMENT LLC
21945 Chagrin Boulevard
Beachwood, Ohio 44122

and

RJMORELAND HILLS, LLC,
21945 Chagrin Boulevard
Beachwood, Ohio 44122

and

CAP RESTAURANT
DEVELOPMENT LLC
21945 Chagrin Boulevard
Beachwood, Ohio 44122

and

NORTHVILLE DEVELOPMENT,
LLC,

21945 Chagrin Boulevard
Beachwood, Ohio 44122

Plaintiffs,
Vs.
ZURICH AMERICAN
INSURANCE COMPANY,
1299 Zurich Way
Schaumburg, I1linois 60196-1056

Defendant.
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For their Complaint against Defendant Zurich American Insurance Company (“Zurich”),
Plaintiffs Henderson Road Restaurant Systems, Inc. dba Hyde Park Grille, Coventry Restaurant
Systems, Inc., dba Hyde Park Chop House, Chagrin Restaurants LLC dba Hyde Park Prime Steak
House, JR Park LLC dba Hyde Park Prime Steak House, HP CAP LLC dba Hyde Park Prime
Steakhouse, NSHP, LLC dba Hyde Park Prime Steakhouse, HPD Restaurant Systems Inc. dba
Hyde Park Prime Steakhouse, 457 High Street Development LLC, CAP Restaurant Development
LLC, RJ Moreland Hills, LLC, and Northville Development, LLC (collectively, “Plaintiffs™”) state
as follows:

PARTIES AND VENUE

1. Plaintiffs Henderson Road Restaurant Systems, Inc. dba Hyde Park Grille,
Coventry Restaurant Systems, Inc., dba Hyde Park Chop House, Chagrin Restaurants LLC dba
Hyde Park Prime Steak House, JR Park LLC dba Hyde Park Prime Steak House, HP CAP LLC
dba Hyde Park Prime Steakhouse, NSHP, L1.C dba Hyde Park Prime Steakhouse, HPD Restaurant
Systems Inc. dba Hyde Park Prime Steakhouse, 457 High Street Development LLC, CAP
Restaurant Development LLC, RJ Moreland Hills, LL.C, and Northville Development, LLC are all
affiliates of Hyde Park Restaurant Group, which operate fine dining restaurants in Ohio,
Pennsylvania, Michigan, Indiana and Florida as part of the Hyde Park Restaurant Group at the
following locations: 26300 Chagrin Boulevard, Beachwood, Ohio 44122; 123 West Prospect
Avenue, Cleveland, Ohio 44115; 21 Main Street, Westlake, Ohio 44145; 4073 Medina Road,
Akron, Ohio 44333; 6360 Frantz Road, Dublin, Ohio 43017; 1615 Old Henderson Road, Upper
Arlington, Ohio 43220; 569 North High Street, Columbus, Ohio 43215; 570 North High Street,
Columbus, Ohio 43215; 34105 Chagrin Boulevard, Moreland Hills, Ohio 44022; 87 West Street,
Chagrin Falls, Ohio 44022; 201 South Old Woodward Avenue, Birmingham, Michigan 48009,

17107 Haggerty Road, Northville, Michigan 48168; 35 South L.emon Avenue, Sarasota, Florida
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34236; 100 North Atlantic Avenue, Daytona Beach, Florida 32118; 51 North Illinois Street
Indianapolis, Indiana 46204; and 247 North Shore Drive, Pittsburgh, Pennsylvania 15212;
(collectively, the “Insured Locations™).

2. Defendant Zurich is an insurance company transacting business in the State of
Ohio.

3. Venue is proper in this Court because, among other things, Zurich issued a policy
of insurance to Plaintiffs in this County and because all or part of Plaintiffs’ claims for relief arose

in this County.

BACKGROUND
A. Business Interruption Insurance Coverage and COVID-19.
4, Business interruption insurance (also known as “business income insurance” or “BI

insurance™) is a type of insurance that covers the loss of income that a business suffers after certain
fortuitous events or disasters. Property casualty insurance differs from BI insurance in that
property casualty insurance generally only covers physical loss or physical damage to specific
“covered property,” typically structures and personal property identified in the policy, while BI
insurance covers profits that would have been earned by the business but for the fact that it was
required to suspend business operations.

5. Business interruption coverage can be added onto a business’ property insurance
coverage, in which case it often only applies in the event of physical loss of or physical damage to
specific “covered property.” Or, business interruption insurance may be sold by the insurance
company as part of a comprehensive package policy, such as business owner’s policy, or as a
separate endorsement. In these cases, business interruption coverage often does not depend upon

physical loss of or damage to specific “covered property.” In some cases, the policy does not even
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define the nature or type of “loss” or “damage” which must be incurred, or the type or nature of
“property” that must be lost or damaged in order for coverage to exist under the policy.

6. Broadly speaking, business owners that purchase business interruption coverage
have a reasonable expectation that the coverage would apply if they are forced to suspend business
operations as a result of an unforeseen, fortuitous event, such as a forced government shutdown of
their business as a result of a pandemic (e.g., COVID-19) or other large-scale disaster. Indeed, it
is hard to imagine a more unforeseen, fortuitous event than the government orders shuttering
restaurants and bars throughout virtually the entire country as a result of the COVID-19 pandemic.
After faithfully paying high premiums for business interruption coverage for years, owners of
restaurants and bars forced to close their businesses as a result of government ordered shutdowns
have a reasonable expectation that this coverage would apply and protect them in such
circumstances.

7. Nonetheless, even though many business interruption policies expressly cover such
an event and/or could reasonably be interpreted as providing such coverage, insurance compariies
have routinely and universally denied claims submitted by businesses for business interruption
coverage during the COVID-19 public health crisis, falsely asserting in many cases that no
coverage exists unless there is physical damage to tangible property at the insured location (e.g.,
the structure of the building in which the business operates or related personal property) and/or
that the loss is excluded in the event of a pandemic such as COVID-19. See Wall Street Journal,
Pressure Mounts on Insurance Companies to Pay Out for Coronavirus (Mar. 30, 2020),
https://www.wsj.com/articles/pressure-mounts-on-insurance-companies-to-pay-out-for-
coronavirus-11585573938 (accessed Apr. 29, 2020). To the contrary, in many cases, the

applicable policy provisions do not require physical damage to any specific, tangible property, and
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in many cases, the exclusions relied upon by the insurer are not applicable and/or could be
reasonably construed as not being applicable.

8. On Friday, April 10, 2020, President Trump stated during his coronavirus briefing
at the White House that “he would like to see insurance companies pay” business interruption
claims resulting from the COVID-19 pandemic “if they need to pay” pursuant to the terms of the
policies they 1ssued. President Trump confirmed that many companies have “been paying a lot of
money for a lot of years for the privilege of having [business interruption coverage]. . .And then
when they finally need it, the insurance company says, ‘We’re not going to give it.” We can’t let
that happen.” MarketWatch, fnsurers face ‘uh-oh moment’ as Trump says some business-
interruption  policies  should  cover  coronavirus  claims  {(Apr. 13,  2020),
https://www.marketwatch.com/story/insurers-face-uh-oh-moment-as-trump-says-some-business-
interruption-policies-should-cover-coronavirus-claims-2020-04-13 (accessed Apr. 29, 2020).

0. Under Ohio law, insurance policies are generally interpreted by applying rules of
construction and interpretation applicable to basic contract law. City of Sharonville v. Am.
Employers Ins. Co., 109 Ohio St.3d 186, 187, 846 N.E.2d 843 (2006). (Emphasis added.)
“Language in a contract of insurance reasonably susceptible of more than one meaning will be
construed liberally in favor of the insured and against the insurer.” Farugue v. Provident Life &
Accidental Ins. Co., 31 Ohio St.3d 34, 508 N.E.2d 949 (1987), syllabus. Ambiguous language in
an insurance policy must be strictly constrited against the insurer. GenCorp Inc. v. Am. Intern.
Underwriters, 178 F.3d 804, 818 (6th Cir.1999). As to exclusionary language in insurance policies,
such language must be clear and specific and a general presumption arises to the effect that that
which 1s not clearly excluded from operation of such contract is included in the operation thereof.

King v. Nationwide Ins. Co., 35 Ohio St. 3d 208, 214, 519 N.E.2d 1380 (1988).
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B. The Zurich Policy.

10. On or about November 12, 2019, Zurich issued Commercial Tnsurance Policy No.
CPO 6220911-06 (the “Policy™) to Plaintiffs. Each of the Plaintiffs in this action is a named
insured under the Policy. A true and accurate copy of the Policy’s Business Income Coverage
Form 1s attached hereto as Exhibit A. A full copy of the Policy is not attached as it is too lengthy
to append as an exhibit. Zurich has a full copy of the Policy containing the terms, conditions, and
exclusions it drafted and issued.

il. For many years, Plaintiffs faithfully paid premiums to Zurich to specifically pay
for business income coverage at each of the Insured Locations.

12. The Policy provides Business Income Coverage (the “Bl Coverage”) as follows:
We will pay for the actual loss of “business income™ you sustain due to the necessary
“suspension” of your “operations” during the “period of restoration”. The “suspension” must
be caused by direct physical loss of or damage to property at a “premises” at which a Limit of
Insurance is shown on the Declarations for Business Income. The loss or damage must be directly
caused by a “covered cause of loss.”

13. The Policy’s BI Coverage also provides additional Civil Authority coverage as
follows: We will pay for the actual loss of “business income” you sustain for up to the number of
days shown on the Declarations for Civil Authority resulting from the necessary “suspension”, or
delay in the start, of your “operations” if the “suspension” or delay is caused by order of civil
authority that prohibits access to the “premises” or “reported unscheduled premises”. That order
must result from a civil authority’s response to direct physical loss of or damage to property located
within one mile from the “premises” or “reported unscheduled premises” which sustains a

“business income” loss. The loss or damage must be directly caused by a “covered cause of loss”.
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14.  The terms and phrases “physical loss of,” “damage to” and “property” as used in
the BI Coverage are not defined in the Policy. The BI Coverage contains no requirement that the
buildings, structures and/or personal property or that any tangible or “covered property” at the
Insured Locations sustain actual physical loss or physical damage.

15.  The specific phrase “physical loss of or damage to property” found in the Policy
and similar phrases have been found by courts across the country (including Ohio) to net require
the existence of actual physical damage to tangible property at an insured’s premises and/or have
been found to be ambiguous. See, e.g., Essex Ins. Co. v. BloomSouth Flooring Corp., 562 F.3d 399
(1st Cir. 2009)(and cases cited therein)(allegation that an unwanted odor permeated building and
resulted in a loss of use of the building are reasonably susceptible to an interpretation that “physical
injury” to property has been claimed); Gregory Packaging, Inc. v. Travelers Prop. Cas. Co. of
Am., D.N.J. No. 2:12-cv-04418, 2014 U.S. Dist.LEXIS 165232 (Nov. 25, 2014)(and cases cited
therein)(ammonia discharge inflicted “direct physical loss of or damage to” packaging facility
even in the absence of any structural or physical damage to facility itself); W. Fire Ins. Co. v. First
Presbyterian Church, 165 Colo. 34,437 P.2d 52 (Colo. 1968)(dismissing the concept that physical
damage could only occur if “some tangible injury to the physical structure itself could be
detected”); Kravitz Delicatessen v. Assurance Company of Am., Mahoning C.P. No. 13CV712,
2013 Ohio Misc. LEXIS 20011 (Oct. 22, 2013)(denying insurer’s motion for summary judgment
on business interruption claim where deli owner was denied access to its business due to closure
of building resulting from sulfur-like smell in building); Matzner v. Seaco Ins. Co., Mass.Super.
No. 96-0498-B, 1988 Mass. Super. LEXIS 407 (Aug. 26, 1998) (and cases cited therein)(finding
the phrase “direct physical loss or damage” to be ambiguous, and interpreting it to include a loss

of use resulting from contamination by carbon monoxide).
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16.  The Policy provides that “words or phrases that are not defined are intended to have
their ordinary and common meaning. Disputes concerning the meaning of words or phrases will

be resolved using the most recently published version of Webster’s Unabridged Dictionary”

(“Webster’s Dictionary™).

17.  Webster’s Dictionary defines “physical” as follows: “of or pertaining to that which
is material.”

18.  Webster’s Dictionary defines “loss” as follows: “detriment, disadvantage or
deprivation from failure to keep, have or get; something that is lost * * * the state of being deprived
of or being without something one has had.”

19. Webster’s Dictionary defines “damage” as follows: “injury or harm that reduces
value or usefulness.”

20.  Webster’s Dictionary defines “property” as including intangible property (e.g.,
right to use or occupy land pursuant to a lease or otherwise): “that which a person owns; the
possession or possessions of a particular owner; goods, land, etc. considered as possessions; a
piece of land or real estate; ownership, right of possession, enjoyment or disposal of anything,
esp. of something tangible; something at the disposal of a person.” (Emphasis added.)

21, The Policy defines “covered cause of loss” as follows: “a fortuitous cause or event,
not otherwise excluded, which actually occurs during this policy period.”

C. The Government Orders and Plaintiffs’ Business Interruption Claim,

22. Plaintiffs’ Ohio restaurants have been closed since March 13, 2020 to comply with
the Director’s Order from Ohio Governor Mike DeWine and the Ohio Department of Health (the
“Ohio Order”) closing all bars and restaurants to in-house patrons during the global COVID-19
pandemic. Plaintiffs” Pennsylvania restaurant has been closed since March 16, 2020 to comply

with Pennsylvania’s COVID-19 Disaster Declaration Order (the “Pennsylvania Order”). Plaintiffs’
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Florida restaurants have been closed since March 20, 2020 to comply with Office of the Governor
Executive Order Number 20-71 (the “Florida Order™). Plaintiffs’ Michigan restaurants have been
closed since March 16, 2020 to comply with Executive Order 2020-9 (the “Michigan Order”).
Plaintiffs’ Indiana restaurant has been closed since March 16, 2020 to comply with Executive
Order 20-04 (the “Indiana Order”). The Ohio Order, the Pennsylvania Order, the Florida Order,
the Michigan Order, and the Indiana Order are collectively referred to herein as the “Government
Orders.”

23. As a direct result of the Government Orders, Plaintiffs’ restaurants have suffered a
complete loss of “business income™ due to a necessary “suspension” of their “operations” caused
by “physical loss of or damage to property” and directly caused by a “covered cause of loss.”
Plaintiffs’ suspension of operations has clearly and unambiguously been caused by (a) a material
deprivation of something Plaintiffs had and/or (b) an injury or harm that has reduced the value or
usefulness of property -— e.g., the Insured Locations and/or the right to use/access the Insured
Locations pursuant to leasehold interests or otherwise. Plaintiffs’ loss is clearly and
unambiguously caused by a “fortuitous cause or event” (e.g., the Government Orders), not
otherwise excluded, which actually occurred during the policy period.

24, Moreover, as a direct result of the Government Orders, Plaintiffs’ restauranis have
suffered a complete loss of “business income” due to necessary “suspension” of their “operations™
caused by orders of civil authorities prohibiting access to the “premises.” The Government Orders
result from civil authorities’ response to direct physical loss or damage to property located within
one mile from the “premises” that sustained a “business income loss.” The loss or damage was
directly caused by a “covered cause of 1oss.”

25.  Onor about March 24, 2020, Plaintiffs submitted a claim for BI Coverage to Zurich

under the Policy.
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26. On April 27,2020, Zurich issued a denial letter, wrongfully and in bad faith denying

any and all BI Coverage.

COUNTI
(Breach of Contract)

27. Plaintiffs hereby incorporate each and every allegation contained in the preceding
paragraphs as if fully rewritten herein.

28. Zurich issued the Policy to Plaintiffs.

29.  The Policy is a valid and binding contract, including offer, acceptance and
consideration.

30. The Policy provides BI Coverage to Plaintiffs, among other benefits.

31.  Plaintiffs have performed all conditions precedent, if any, to the Policy and/or are
excused from same.

32, Zurich has failed and refused to provide BI Coverage and/or other benefits to
Plaintiffs under the Policy, constituting a breach of contract.

33, As a direct and proximate result of Zurich’s breach of contract, Plaintiffs have
suffered damages in an amount to be proved at trial, but well in excess of $25,000.

COUNT II
(Bad Faith Denial of Coverage)

34.  Plaintiffs hereby incorporate by reference each and every allegation contained in
the preceding paragraphs as if fully rewritten herein.

35, Zurich owes Plaintiffs a duty to act in good faith with respect to Plaintiffs’ claim
for BI Coverage.

36.  Zurich’s denial of BI Coverage in the face of the clear and unambiguous language

of the Policy is in bad faith.
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37.  As a direct and proximate result of Zurich’s bad faith denial of BI Coverage,
Plaintitfs have suffered damages in an amount to be proved at trial, but well in excess of $25,000,
and are also entitled to an award of punitive damages.

COUNT IIT
(Declaratory Judgment)

38.  Plaintiffs hereby incorporate by reference each and every allegation contained in
the preceding paragraphs as if fully rewritten herein.

39.  There exists a real and justiciable controversy which is ripe for determination
regarding the parties’ rights and obligations under the Policy, including, without limitation, a
dispute as to whether Plaintiffs are entitled to BI Coverage and/or other benefits under the Policy.

40.  Plaintiffs have no adequate remedy at law.

41.  Plaintiffs are entitled to a determination of the parties’ rights and obligations under
the Policy, including, without limitation, a declaration that they are entitled to BI Coverage and/or
other benefits under the Policy.

WHEREFORE, Plaintiffs demand judgment against Zurich as follows:

a. On Count I, for compensatory damages in an amount to be proved at trial;

b. On Count II, for compensatory damages in an amount to be proved at trial, and
an award of punitive damages;

¢. On Count III, for an order declaring the rights and obligations of the parties
under the Policy, including, without limitation, an order declaring that Plaintiffs
are entitled to BT Coverage and/or other benefits under the Policy; and

d. Onall Counts, for interest, costs and attorneys’ fees as allowed by law, and such

other and further relief as may be deemed just and equitable.
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Dated: April 30, 2020

Respectfully submitted,

/s/ Mark R. Koberna

Mark R. Koberna (0038985)
Rick D. Sonkin (0038117)
Sean T. Koran (0085539)
SONKIN & KOBERNA, LI.C
3401 Enterprise Parkway, Suite 400
Cleveland, Ohio 44122
Telephone (216} 514-8300
Facsimile (216) 514-4467
mkoberna@sklawllc.com
rsonkin@sklawllc.com
skoran(@sklawllc.com

Attorneys for Plaintiffs
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JURY DEMAND

Plaintiffs hereby demand a trial of all issues by a jury of the maximum number allowed by
law.

/s/ Mark R. Koberna
Mark R. Koberna (0038985)

One of the Attorneys for Plaintiffs
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