
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 

 
 

TIMOTHY E. ELDER, DDS, individually 
and on behalf of all others similarly 
situated,  
 

Plaintiff,  
 
v. 
 
ASPEN AMERICAN INSURANCE 
COMPANY, 
 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
Civil Action No.  
 
 
 
Jury Trial Demanded 

       )        March 29, 2021 
 

CLASS ACTION COMPLAINT  
 
 Plaintiff Timothy E. Elder, DDS, (“Plaintiff”) on behalf of himself and all others 

similarly situated (collectively, “Class Members”), files this complaint against Defendant 

Aspen American Insurance Company  (“Defendant” or "Aspen”) alleging as follows: 

I.  NATURE OF THIS ACTION 

1. This lawsuit is a class action for declaratory and injunctive relief and breach of 

contract on behalf of purchasers of Aspen’s insurance policy written on coverage form 

ASPDTPR001 (09/17)—or any other Aspen coverage form with the same operative 

language. Plaintiff filed this case to ensure that he and the Class Members receive 

urgently needed insurance benefits for which they paid substantial sums in premium 

payments. 

2. Plaintiff bought an Aspen insurance policy to protect his livelihood if he were 

required to suspend operations of his business for reasons outside his control or to 
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prevent further property damage. Plaintiff had one such Aspen policy in effect between 

August 1, 2019, through August 1, 2020.  

3. The policy purchased by Plaintiff is a standard-form contract. It is not bespoke.  

4. Plaintiff paid all premiums when they were due. 

5. On information and belief, Defendant issued materially identical policies to other 

policyholders during the relevant period.  

6. For at least the past fifteen years, most commercial property policies have included 

an industry-standard provision, drafted by the Insurance Services Office (the ISO), an 

advisory organization that provides policy language and coverage forms to insurers and 

reinsurers. That provision excludes coverage “for loss or damage caused by or resulting 

from any virus, bacterium or other microorganism that induces or is capable of inducing 

physical distress, illness or disease.”1 By contrast, the agreements purchased by Plaintiff 

and, on information and belief, Class Members, do not contain any such exclusion.  

7. Although the risk of a virus or pandemic like COVID-19 was or should have been 

foreseeable to Aspen, Aspen chose not to include a virus or pandemic exclusion in its 

policies. 

8. In the face of the COVID-19 pandemic, the conspicuous omission of a virus or 

pandemic exclusion from Aspen’s policies is particularly significant. 

                                                             
1 A copy of that standard-form exclusion (Commercial Property endorsement No. CP 01 
40 07 06), and the ISO’s 2006 submission to state regulators introducing it, is attached as 
Exhibit 1 to this complaint. 
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9. Plaintiff and Class Members have been forced to reduce or halt their business 

operations because of COVID-19. The virus, which is airborne, contaminating spaces, and 

also attaching to surfaces and objects, has made their business premises unsafe and 

unusable for normal business.  

10. Moreover, state and local government bodies have issued mandatory orders 

severely restricting or prohibiting access to Plaintiff’s and Class Members’ business 

premises because the damage COVID-19 caused to business properties open to the public 

cannot be sufficiently abated by regular cleaning or disinfecting. Plaintiff and Class 

Members have been forced, by the virus and by civil authorities, to suspend, interrupt, 

or curtail their operations.  

11. As a result of COVID-19 and orders by civil authorities, Plaintiff and Class 

Members sustained substantial losses. Seeking indemnity for those losses, they have 

tendered claims for coverage under the policies they purchased from Aspen.  

12. Aspen denied Plaintiff’s and Class Members’ claims despite Aspen’s policies’ 

omission of a virus or pandemic exclusion. Indeed, Aspen has taken a firm position that 

the policy purchased by Plaintiff (including Aspen’s Business Interruption Coverage 

Form), and on information and belief by other Class Members, does not provide coverage 

for COVID-19-related property losses. It has denied Plaintiff’s requests for coverage and, 

on information and belief, all Class Members' claims, on identical grounds, without 

conducting any individualized investigation. 

13. There are, therefore, controversies between Plaintiff and Class Members, on the 

one hand, and Aspen on the other, as to their respective rights, duties, and obligations 
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under the coverage provisions contained in Aspen’s policies. This lawsuit seeks a class-

wide adjudication of these controversies—including a declaration of Aspen’s obligations 

and policyholders’ rights concerning COVID-19-related claims tendered under its 

Business Interruption Coverage Form, an injunction enforcing Aspen’s coverage 

obligations under its Business Interruption Coverage Form, and contract damages for 

Aspen’s breach of its coverage obligations under its Business Interruption Coverage 

Form.  

II. PARTIES 

14. Plaintiff Dr. Timothy Elder owns and operates a dental practice located at 1712 

Eye St., NW, #306, Washington, DC. Dr. Elder is the named insured on a standard-form 

commercial property policy issued by Aspen, Policy No. D016948-07, covering the period 

August 1, 2019, to August 1, 2020. That policy includes Aspen’s Business Interruption 

Coverage Form. The prevalence of COVID-19 and orders by civil authorities have forced 

Plaintiff to reduce his operations drastically. 

15. Defendant Aspen American Insurance Company is an insurance carrier 

incorporated and domiciled in Texas, with its principal place of business at 175 Capital 

Blvd, Ste 300, Rocky Hill, Connecticut. Defendant Aspen is authorized to write, sell, and 

issue business insurance policies in all 50 states, the District of Columbia, Puerto Rico, 

and the Virgin Islands. Defendant conducts business within these places by selling and 

issuing business insurance policies to policyholders, including Plaintiff and other 

members of the proposed class.  
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III. JURISIDICTION AND VENUE 

16. The Court has jurisdiction over Plaintiff’s claims under 28 U.S.C. 1332(d)(2) 

because: (a) this action is brought as a proposed class action under Fed. R. Civ. P. 23, (b) 

at least one member of the class is a citizen of a state different from the Defendant, (c) the 

amount in controversy exceeds $5 million, exclusive of interest and costs, (d) the 

proposed class contains more than 100 members, and (e) no relevant exceptions apply.  

17. This Court can exercise personal jurisdiction over Aspen because it (a) is 

headquartered in Connecticut, (b) transacts business in Connecticut including insuring 

property and risks located in Connecticut, and (c) continues to seek additional business 

in Connecticut.  

18. Venue is proper in this District under 28 U.S.C. § 1391 because a substantial 

portion of the acts and conduct giving rise to the claims occurred in and/or emanated 

from this District. In addition to being headquartered in Connecticut, Aspen developed, 

marketed, and sold its insurance products in Connecticut. On information and belief, 

Aspen wrongfully denied insurance coverage for COVID-19-related losses incurred by 

Class Members residing in Connecticut. 

IV. FACTUAL ALLEGATIONS 

COVID-19 

19. COVID-19—more formally known as Severe Acute Respiratory Syndrome 

Coronavirus 2 (or SARS-CoV-2)—is a physical pathogen. It spreads among humans both 

through respiratory droplets and aerosols (when people talk, cough, or sneeze) and—
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when those droplets land on objects and surfaces—by contact with those objects or 

surfaces.2  

20. A growing body of evidence suggests that the virus transmits both through 

droplets when someone sneezes and coughs and aerosols produced by normal breathing. 

Aerosols are particularly concerning because, unlike droplets, which may be suspended 

for only a few seconds, aerosols can remain suspended in the air for hours until gravity 

ultimately forces their descent onto a surface. Consequently, aerosols can spread widely 

through airflow and even settle on surfaces hundreds of feet away from an infected 

individual. Thus, someone not even in the vicinity of an infected person can unknowingly 

become infected, including through contact with an infected surface. 

21. According to several studies, COVID-19 can survive for days on objects and 

surfaces. Indeed, the CDC has reported that the virus was still detectable on various 

surfaces on a cruise ship, inside the cabins of both symptomatic and asymptomatic 

infected passengers, 17 days after the cabins had been vacated.3 

22. Given COVID-19’s impact on property, the federal Center for Disease Control 

(CDC), issued guidance emphasizing the spread of the virus through surface 

transmission and advising that “surfaces and objects in public places” therefore “should 

be cleaned and disinfected before each use.”4   

                                                             
2 https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-covid-
spreads.html. 
3 https://www.cdc.gov/mmwr/volumes/69/wr/mm6912e3.htm?s_cid=mm6912e3_w.  
4 https://www.cdc.gov/coronavirus/2019-ncov/community/disinfecting-building-
facility.html.  
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Civil Authorities’ Response to the Property Harms Caused by COVID-19 
 

23. Consistent with the CDC’s findings and guidance, state or local government 

officials in every state in the Union have issued emergency declarations relating to 

COVID-19.  

24. These governmental orders typically required the total shutdown of 

“nonessential” businesses and stringent social distancing requirements, among other 

things. Although essential businesses, including dental offices in the District of 

Columbia, were allowed to remain at least nominally open, they were required to curtail 

in-person services significantly to comply with the orders. For example, they, including 

Plaintiff, have had to increase the frequency of cleaning, reduce hours, install new 

protective barriers between employee and customer, establish new procedures to ensure 

the protection of their workforce and consumers, and provide personal protective 

equipment to their workforce and consumers. In addition, many such businesses have 

had great difficulty retaining employees who fear becoming infected at work. Coupled 

with social distancing restrictions applicable to public or ride-sharing transport, 

Plaintiff’s dental practice and other essential businesses were functionally closed.  

25. The District of Columbia (Plaintiff’s locale) declared the COVID-19 pandemic a 

public health emergency in early March 2020. On March 24, 2020, the District of Columbia 

issued an order closing non-essential businesses. See Mayor’s Order 2020-045; 2020-046; 

202-053. Recognizing COVID-19’s impact on property, the closure order instructs District 

of Columbia residents to “[wash] hands with soap and water for at least twenty (20) 

seconds or using hand sanitizer frequently, or after contact with potentially-infected 
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surfaces, to the greatest extent feasible,” and also to “[r]egularly clean] high-touch 

surfaces.” Mayor’s Order 2020-053 at 8. In addition, essential businesses, including 

Plaintiff’s dental office, were ordered under the threat of civil, criminal, and 

administrative penalties including civil fines, summary suspension or revocation of 

licensure: 

To the greatest extent feasible, comply with Social Distancing Requirements 
as defined in section IV.5 of this Order, including by separating staff by off-
setting shift hours or days and maintaining a separation of at least six (6) 
feet among and between employees and members of the public, including 
when any customers, clients, or patients are standing in line or sitting in a 
waiting room, to the maximum extent possible, separating shifts. . . . 

 
26. A week later, the District of Columbia issued a stay-at-home order that, among 

other things, ordered District of Columbia residents to:  

not linger in common areas of apartment buildings and shall not use 
buildings' facilities, such as gyms, party rooms, lounges, rooftop, or 
courtyard spaces. Such spaces are unlikely to be disinfected often and could 
otherwise expose individuals to the COVID-19 virus. . . . (a) Individuals 
using public transportation to engage in Essential Travel must comply with 
the Social  Distancing Requirement . . . (b) "Drivers of ride-sharing vehicles 
engaged in Essential Travel must have disinfecting wipes in their vehicles 
and must wipe down all surfaces potentially touched by a passenger after 
each ride."(c) "Individuals using shared personal mobility devices such as 
scooters and bicycles are strongly encouraged to bring their own 
disinfecting wipes and wipe down the part of the device they touch before 
and after riding."  (d)  "Public and private transit officials shall make 
provisions for frequently disinfecting buses, subway cars, and any other 
vehicles they operate, to the highest feasible standards.  

 
Mayor's Order 2020-054 at 3. To this day, Plaintiff’s business and other essential 

businesses in the District of Columbia remain severely impacted because of these and 

subsequent orders.  
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27. Like in the District of Columbia, civil authorities nationwide have issued COVID-

19 orders that recognize COVID-19’s impact on property and, that both legally and as a 

practical matter, cause a significant suspension of essential business operations. E.g., 

Colorado Dep’t of Pub. Health & Env’t, Updated Public Health Order No. 20-24, at 1 

(Mar. 26, 2020) (emphasizing the danger of “property loss, contamination, and damage” 

due to COVID-19’s “propensity to attach to surfaces for prolonged periods of time” and 

therefore requiring a stay-at-home order)5; N.Y.C. Emergency Exec. Order No. 100, at 2 

(Mar. 16, 2020)2 (emphasizing the virulence of COVID-19 and that it “physically is 

causing property loss and damage”)6; N.Y.C. Emergency Exec. Order No. 103 at 1 (March 

25, 2020) (recognizing the “actions taken to prevent such spread [of COVID-19] have led 

to property loss and damage”)7.  

28. As the CDC’s and state and local officials’ statements indicate, civil authorities 

have consistently emphasized COVID-19’s direct physical impact on property and the 

role that surface transmission plays in spreading the virus. 

The Insurance Industry’s Response to the Property Harms Caused by COVID 19 

29. In 2006, the ISO filed its standard-form virus exclusion with state insurance 

regulators accompanied by an explanatory statement expressly acknowledging the 

impact of disease-causing agents, like COVID-19, on property:  

                                                             
5 https://www.pueblo.us/DocumentCenter/View/26395/Updated-Public-Health-
Order---032620. 
6 https://www1.nyc.gov/assets/home/downloads/pdf/executive-orders/2020/eeo-
100.pdf. 
7 https://www1.nyc.gov/assets/home/downloads/pdf/executive-orders/2020/eeo-103.pdf. 
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Disease causing agents may . . . enable the spread of disease by their 
presence on interior building surfaces or the surfaces of personal property. 
When disease-causing viral or bacterial contamination occurs, potential 
claims involve the cost of replacement of property (for example, the milk), 
cost of decontamination (for example, interior building surfaces), and 
business interruption (time element) losses.  
 

            Exhibit 1.  

30.  However, amid the current pandemic, facing proliferating and sizeable claims, 

the insurance industry is chiefly concerned with limiting claims. For example, in a widely 

publicized letter to members of Congress, on April 2, 2020, senior executives of four 

leading insurance industry trade organizations launched a campaign to restrict coverage. 

“Standard commercial policies offer coverage and protection against a wide range of risks 

and threats and are vetted and approved by state regulators. Insurance coverage works 

by spreading risk, but that model cannot account for a situation in which losses are 

catastrophic and nearly universal.” Exhibit 2 (emphasis added). In the face of mounting 

property claims, these executives announced, preemptively, that their policies do not 

cover pandemic-related losses: “Standard business interruption policies do not, and were 

not designed to, provide coverage against communicable diseases such as COVID-19, 

and as such, were not actuarially priced to do so.” Id.  

Coverage for COVID-19 Related Losses Under Aspen’s Commercial Property Policies 

31. Over the years, the insurance industry has developed specialty products for 

commercial policies that include an express and specific grant of coverage for lost profits 

and other economic losses sustained when a business must either shut down or curtail its 

operations, including due to a pandemic (“business interruption coverage”). 
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32. Aspen designed a multi-part liability and property insurance policy for dental 

practices that includes business interruption coverage, which is provided for by Business 

Interruption Coverage Form,  ASPDTPR001.  

33. As a result of Covid-19 and government shutdown orders, Plaintiff has lost income 

in a manner covered under the following provisions of Aspen’s Business Interruption 

Coverage Form: 

I. COVERAGE AGREEMENTS 
 

A. Covered Property 
 
We will pay for all direct physical damage to covered property at the 
premises described on the Declarations caused by or resulting from any 
covered cause of loss. 
 
Covered property means the following types of property for which a limit 
of insurance is shown on the Declarations or which is shown below: 
 

1. Building; 
 

2. Your blanket dental practice personal property; 
 

. . .  
 

3. Practice Income 
 

We  will  pay  for  the  actual  loss  of  practice  income  you sustain . . . 
due to the necessary suspension of your practice during the period of 
restoration.  The suspension must be caused by direct physical damage 
to the building or blanket dental   practice   personal   property   at the   
described   premises caused by or resulting from a covered cause of loss. 
. .  
 
We  will  only  pay  for  loss  of  practice  income that  occurs  within  12  
consecutive  months  after  the  date  of  direct  physical damage . . . 
 
. . .   
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4. Extra Expense  
 

Extra expense means the extra expenses necessarily incurred by you 
during the period of restoration to continue normal services and 
operations which are interrupted due to damage by a covered cause of 
loss to the premises described . . .  
 
We will only pay for extra expenses that you incur within 12 consecutive 
months after the date of direct physical damage. . .   
 
. . .  
 

B.  Covered Related Expenses 
 

. . .  
 

13.  As respects practice income: 
 
. . . 
 
b. Civil Authority 
 
We will pay for the actual loss or practice income and rents you sustain 
caused by action of civil authority that prohibits access to the described 
premises due to the direct physical damage to property, other that the 
described premises, caused by or resulting from any covered cause of 
loss.   
 

 IV. DEFINITIONS 
 
 . . .  
 

“Damage” means partial or total loss of or damage to your covered 
property. 
 

      . . . mage” means partial or total loss of or damage to your covered 
property.. . .  Case  

34. Specifically, in the “Practice Income” provision, Aspen agreed to pay for Plaintiff’s 

loss of practice income sustained due to the “necessary suspension of practice during the 

“period of restoration” caused by “direct physical damage” (subject to a “Valued Daily 
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Limit”). Aspen agreed to “pay for loss of practice income that occurs within 12 

consecutive months after the date of direct physical damage.”  

35. Aspen also agreed to pay necessary “Extra Expenses” that Plaintiff incurred 

during the “period of restoration” “due to damage by a covered cause of loss” to the 

covered property. “Extra Expenses” means expenses necessarily incurred by Plaintiff 

“during the period  of restoration to continue normal services and operations.” 

36. In the “Civil Authority” provision, Aspen agreed to pay “the actual loss of practice 

income” that Plaintiff sustains “caused by action of civil authority that prohibits access 

to” the covered property “due to the direct physical damage to property,” other than at 

the covered property, “caused by or resulting from any covered cause of loss.”  

37. Under Aspen’s Business Interruption Coverage Form, “direct physical damage” is 

a necessary condition to trigger the coverages mentioned above, assuming other relevant 

conditions are satisfied. (Emphasis in the original.)  

38. The policy does not define the combined three-word phrase “direct physical 

damage.”  Instead, it clarifies only the word “damage” by defining it as a “partial or total 

loss of or damage to [ ] property.”  

39. When analyzing if an event triggered the Business Interruption Form’s coverages, 

“direct physical damage” is shorthand for the phrase “direct physical [partial or total] 

loss of or damage to” property. 

40. Courts have given the phrase “direct physical loss of or damage to” property 

varying and conflicting interpretations. Thus, for example, courts have variously and 
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contradictorily applied the phrase to both require and deny coverage for business 

income losses due to odors, asbestos, lead, mold, and the loss of electronic data.  

41. In construing the phrase “direct physical loss of or damage to” property, some 

courts have conditioned coverage on proof of demonstrable structural damage or other 

physical alteration to the property. Different courts have construed the same phrase to 

require coverage for the lost or reduced use or functionality of an insured property even 

without any demonstrable structural change or other physical alteration.  

42. As applied to the coronavirus and that virus’s impacts on surfaces and objects, the 

phrase “direct physical loss of or damage to” property in Aspen’s commercial property 

policies is ambiguous—at best. The combination of several factors underscores its 

ambiguity:  

a. The absence of any definition of the phrase anywhere in Aspen’s commercial 

property policies;  

b. The longstanding disagreements among courts about the meaning of the 

phrase—including disputes about whether “loss” differs from “damage,” 

whether one or both of those terms are modified by “physical,” and whether 

the loss of a property’s use, functionality, or reliability constitutes “direct 

physical loss of or damage to” or whether, more narrowly, evidence of a 

demonstrable physical alteration of the property should be required;  

c. The apparent ease with which Aspen could have drafted its policy language to 

plainly express an intention to exclude coverage for viruses (or other 
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pandemics) by, for example, merely adopting the ISO-standardized exclusion 

for viruses; ambiguity, here, was eminently avoidable; 

d. The consistent and reasonable understanding of civil authorities, reflected in 

their official public statements (illustrative examples of which are quoted in 

paragraph 27 above), regarding the virus’s propensity to cause property loss 

or damage. Just as many civil authorities have, so, too, a reasonable 

policyholder could understand the physical impacts of COVID-19 on surfaces 

and objects as physically damaging or otherwise causing losses to property—

and, therefore, would reasonably have expected coverage; 

e. The explicit admission by the American Association of Insurance Services, 

when the standard-form virus exclusion was introduced, in 2006, that its 

purpose was to “clarify” that “loss, cost, or expense caused by, resulting from, 

or relating to any virus, bacterium, or other microorganism that causes disease, 

illness, or physical distress or that is capable of causing disease, illness, or 

physical distress is excluded.” No such “clarification” would have been needed 

if policies without the new language already clearly excluded coverage for 

viruses and pandemics.  

43. The ambiguity in the phrase “direct physical loss of or damage to” property, as 

applied to the coronavirus, must be construed against the drafter—and, therefore, in 

favor of coverage.  
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Aspen’s Blanket Denials of Coverage for COVID-19 Related Losses 

44. Plaintiff and Class Members purchased from Aspen an “all risk” commercial 

property policies.  

45. “All risk” property coverage does not literally provide coverage against “all” risks. 

But it also does not provide coverage merely for losses from designated causes or 

specified perils. Instead, it provides coverage for any risk that the insuring contract does 

not exclude—or, as Aspen’s standard-form policy states it, coverage is promised “except 

as excluded or limited [under this coverage form].”   

46. Plaintiff paid substantial premiums in exchange for Aspen’s policy and complied 

with the contract’s applicable provisions. 

47. On or about August 18, 2020, Plaintiff notified Aspen of his COVID-19 related 

business losses. Among other things, Plaintiff explained that he experienced a direct 

physical loss to his property because (i) COVID-19 caused him to be unable to fully 

“utilize his property in the real, material, or bodily world” and (ii) civil authority’s stay 

at home orders (see, e.g., paragraphs 27 above) (and/or COVID-19) prevented patients 

and suppliers from accessing his property. Exhibit 3. 

48. On December 9, 2020, Aspen’s third-party administrator, American Claims 

Management, denied Plaintiff’s claim for coverage. In substantive part, the denial letter 

stated:  

Our investigation indicates that neither your building nor practice personal 
property sustained direct physical damage. Instead, the inability to 
continue your practice, in whole or part, is due to a directive or guideline 
from [civil authorities]. Even if there were direct physical damage, the claim 
would not be covered because the Policy specifically excludes damage 

Case 3:21-cv-00429-AVC   Document 1   Filed 03/29/21   Page 16 of 59



17 

caused by the enforcement of any ordinance or law regulating the use of 
the property, loss of use or loss of market, and “microbes,” which includes 
any “non-fungal micro-organism or non-fungal, colony-form organism that 
causes infection or disease.” To the extent Coronavirus is a microbe, the 
Additional Coverage - Limited Coverage for Fungus, Wet Rot, Dry Rot and 
Microbes does not apply to this claim because Coronavirus did not result 
from any of the Specified Causes of Loss. 

 
Exhibit 4. 

 
49. On information and belief, Aspen has categorically denied all COVID-19-related 

claims tendered to it by Class Members on the same basis. 

50. Aspen denied Plaintiff’s claims without any inspection or review of Plaintiff’s 

physical location. On information and belief, Aspen also denied all Class Members’ 

claims for COVID-19-related losses without inspecting or reviewing their premises. 

Aspen has therefore waived any right to inspect Plaintiff’s or Class Members’ properties, 

deny coverage for any reason related to conditions at their properties, or raise any defense 

related to conditions or facts specific to a property.  

51. Plaintiff’s and Class Members’ claims for coverage for COVID-19-related business 

losses rise from a single course of conduct by Aspen, which, unless restrained by this 

Court, will continue and will continue to cause both Plaintiff and all Class Members 

significant damage and injury. 

V. CLASS ALLEGATIONS 

52. Plaintiff brings this action on behalf of himself and all others similarly situated, 

seeking to represent the following class: 

All persons and entities that (a) have “Business Income Coverage” under 
an Aspen commercial property policy written on form ASPDTPR001 
(01/17) or any other Aspen policy with the same operative language, (b) 
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made a claim under that policy for COVID-19-related property losses, and 
(c) were denied coverage for that claim. 
 

53. Plaintiff may, in the future, expand, narrow, or otherwise modify or amend the 

above class definitions or propose the formation of subclasses as the result of discovery 

or for other reasons. 

54. Numerosity. The exact number of Class Members is not known, but the numbers 

are sufficiently large that individual litigation is impracticable. The Class consists of 

hundreds if not thousands of members. The identity of all Class Members will be readily 

ascertainable in Aspen’s books and records. 

55. Commonality and Predominance. Several questions of both fact and law are 

common to the claims of Plaintiff and Class Members; those questions predominate over 

any questions that may affect only individual Class Members; and these common 

questions include, but are not limited to, the following:  

a. For purposes of Aspen’s Business Interruption Coverage Form, is the 

phrase “direct physical partial or total loss or damage” ambiguous as 

applied to COVID-19?  

b. Does the “Practice Income” coverage in Aspen’s Business Interruption 

Coverage Form provide coverage for COVID-19-related property losses?  

c. Does the “Extra Expenses” coverage in Aspen’s Business Interruption 

Coverage Form provide coverage for expenses necessarily incurred to 

resume normal operations after experiencing COVID-19-related property 

losses? 
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d. Does the “Civil Authority” coverage in Aspen’s Business Interruption 

Coverage Form provide coverage if civil authorities’ COVID-19 orders 

required the suspension of practice?  

e. Has Aspen breached its coverage obligations under its Business 

Interruption Coverage Form by denying Plaintiff’s and Class Members’ 

claims for coverage for COVID-19-related property losses?   

f. By not inspecting their insureds’ properties before denying their claims for 

coverage, has Aspen waived the right to inspect Plaintiff’s or Class 

Members’ properties, deny coverage for any reason related to conditions at 

their properties, or raise any defense related to conditions or facts specific 

to a property? 

g. By denying Plaintiff’s and Class Members’ Claims, has Aspen breached its 

duty of good faith and fair dealing?  

56. Typicality. Plaintiff’s claims are typical of Class Members’ claims. All of them 

purchased identical insurance coverage from Aspen, containing identical language 

regarding business income losses and contamination, Aspen denied their coverage 

claims, and they have sustained damages from those denials as a result. 

57. Superiority. Class proceedings are superior to all other available methods for the 

fair and efficient adjudication of this controversy. First, separate actions by individual 

Class Members would burden the courts and create risks of inconsistent or varying 

adjudications of common questions. Second, class proceedings will present fewer 

management difficulties, create economies of scale, coordinate and consolidate discovery, 
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and reduce the cost and duplication that will otherwise result from overlapping 

discovery requests, disputes, and compliance occurring in several cases and courtrooms 

once. 

58. Declaratory and Injunctive Relief. Aspen has acted or refused to act on grounds 

generally applicable to Plaintiff and all Class Members. Final declaratory relief as to the 

interpretation of Aspen’s Business Interruption Coverage Form, and final injunctive relief 

enforcing Aspen’s coverage obligations, is therefore appropriate. Separate actions would 

create a risk of inconsistent adjudications, resulting in incompatible standards and 

disparate treatment of similar claims. Moreover, as a practical matter, adjudications in 

one case might impair or impede the ability of other insureds, not parties to this action, 

to protect their interests.  

59. Adequacy. Plaintiff will fairly and adequately represent and protect the interests 

of the proposed class. Plaintiff has no disabling conflicts with, or interests materially 

adverse to, Class Members. And Plaintiff has retained qualified and experienced counsel 

with proven track records in class litigation and insurance coverage disputes. One of 

Plaintiff’s counsel, Jay Angoff, served for six years as Director of the Missouri Department 

of Insurance. Mr. Angoff has also served as Deputy Insurance Commissioner of New 

Jersey. 

VI. FIRST CAUSE OF ACTION 
Declaratory Relief 

(By Plaintiff and the Class) 
 

60. Plaintiff repeats and re-allege paragraphs 1–59 above. 
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61. An actual controversy exists between Plaintiff and Class Members, on the one 

hand, and Aspen on the other, regarding Plaintiff’s and the Class’s rights and Aspen’s 

obligations under its Business Interruption Coverage Form and other Aspen policies with 

the same operative language for business income coverages. 

62. Pursuant to 28 U.S.C. § 2201, Plaintiff and the Class seek a judgment from the 

Court declaring that: 

a. The language in Aspen’s Business Interruption Coverage Form 

promising coverage for direct physical loss of or damage to covered 

property —and likewise the same operative language in any other 

Aspen policy—is ambiguous. And that ambiguity must be construed 

against Aspen and in favor of coverage. 

b. COVID-19-related property losses are covered losses under Aspen’s 

Business Interruption Coverage Form and likewise under any other 

Aspen commercial property policy using the same operative language. 

c. Aspen has waived any right to inspect Plaintiff’s or Class Members’ 

business premises, deny coverage for any reason related to conditions 

at their business premises, or raise any defense related to conditions or 

facts specific to premises. 

d. Aspen is obligated to pay Plaintiff and Class Members Business for all 

business income losses (up to policy limits) resulting from the 

interruption of their businesses due to COVID-19. 
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     63.  Plaintiff and Class Members also seek injunctive relief, compelling Aspen to pay 

Plaintiff and all Business Income Coverage Class Members for all Business Income 

losses (up to policy limits) resulting from the interruption of their businesses due to 

COVID-19. 

VII. SECOND CAUSE OF ACTION 
Breach of Contract 

(By Plaintiff and the Class) 
 

     64.  Plaintiff repeats and re-allege paragraphs 1–59 above. 

65. Plaintiff’s and Class Members’ commercial policies, issued by Aspen, are 

contracts. 

66. Pursuant to their policies with Aspen, Plaintiff and Class Members paid Aspen 

premiums, in exchange for Aspen’s promise to indemnify Plaintiff and Class Members 

for covered losses. 

67. Plaintiff has complied with all applicable obligations under their insurance 

contracts. 

68. By its conduct, as alleged above, Aspen has breached its coverage obligations to 

Plaintiff and every Class Member, proximately causing them substantial damages.  

VIII. THIRD CAUSE OF ACTION 
Breach of the Implied Duty of Good Faith and Fair Dealing 

(By Plaintiff and the Class) 
 
 69. Plaintiff repeat and re-allege paragraphs 1–59 above.  

70. Plaintiff’s and Class Members’ commercial policies, issued by Aspen, are 

contracts.  
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71. Aspen incurred a duty of good faith and fair dealing when contracting with 

Plaintiff and Class Members.  

72. By its conduct, as alleged above, Aspen has breached the duty of good faith and 

fair dealing it owes to Plaintiff and every Class Member, proximately causing them 

substantial damages.  

73. Aspen engaged in conduct, in bad faith, which evaded the spirit of the contract, 

was unfaithful to the purpose of the contract, and injured the rights of Plaintiff and 

every Class member to receive the benefits of the contract.   

74. Aspen’s bad faith actions include, but are not limited to, its neglect or refusal to 

fulfill its duty and contractual obligation to Plaintiff and every Class Member that was 

not prompted by an honest mistake regarding its rights or duties, but by some 

interested or sinister motive, or dishonest purpose.      

IX. PRAYER FOR RELIEF 

Plaintiff, both individually and on behalf of Class Members, request orders and/or 

judgments: 

a. Certifying the proposed class, appointing Plaintiff to represent the class, and 
appointing the undersigned counsel as Class Counsel for the class. 
 

b. Entering judgments awarding the declaratory relief sought identified in 
paragraph 62 above. 
 

c. Entering injunctive orders of relief compelling Aspen to take the actions 
identified in paragraph 63 above.  
 

d. Awarding Plaintiff and all Class Members full contract damages for Aspen’s 
breaches of their insurance contracts in an amount to be determined at trial. 
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e. Awarding Plaintiff and all Class Members pre-and post-judgment interest, to 
the extent allowable. 
 

f. Awarding Plaintiff and the Class’s attorneys’ fees and their costs and expenses 
of suit. 
 

g. Awarding all such other and further relief as may be just and appropriate. 
 

X. JURY DEMAND 

 Plaintiff demands a trial by jury on all claims triable to a jury. 

 
 
 

Date: March 29, 2021    Respectfully submitted,  

 

 By:_/s/Todd Steigman_____________ 
Todd Steigman (ct26875) 
Madsen, Prestley & Parenteau, LLC 
402 Asylum Street 
Hartford, CT 06103 
Tel: (860) 246-2466 
Fax: (860) 246-1794 
Email: tsteigman@mppjustice.com   
 
/s/ Cyrus Mehri  
Cyrus Mehri, CT Bar No. 308999 
Jay Angoff, Pro Hac Vice Forthcoming  
Joshua Karsh, Pro Hac Vice 
Forthcoming  
C. Ezra Bronstein, Pro Hac Vice 
Forthcoming 
MEHRI & SKALET, PLLC  
1250 Connecticut Avenue, NW, Suite 
300 Washington, DC 20036  
Telephone: 202-822-5100 
Fax: (202) 822-4997  
Email: cmehri@findjustice.com 
Email: jangoff@findjustice.com  
Email: jkarsh@findjustice.com 
Email: ebronstein@findjustice.com  
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