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APA Relief May Blunt Justices' Universal Injunction Ruling
By Dan Wolff, Sharmi Das and Anuj Vohra (July 23, 2025, 5:04 PM EDT)

The U.S. Supreme Court's June 27 holding in Trump v. CASA Inc. that universal injunctions
— through which a single district court judge enjoins agency action as to one and all, not
just the plaintiff — likely exceed federal courts' equitable powers inspired an immediate
volley of reactions.

Relying on the history of injunctive relief spanning back to the English crown, the court,
in a 6-3 majority opinion written by Justice Amy Coney Barrett, concluded that, generally,
courts may only award injunctive relief to the successful plaintiff. If others also want
relief from the same action, they must seek their own legal recourse.
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Commentators quickly pronounced that the ruling would result in the executive having
more power and less accountability.[1] However, those early reactions strike us as
premature. There is much that lurks in what the court did not decide that may temper
the practical effect of the CASA holding.

At the outset, the Supreme Court's decision in CASA is relatively unsurprising. The
increasing volume of universal injunctions has attracted the attention of all three
branches of government across administrations, and solicitors general hailing from both
sides of the aisle have decried the ill effects of an epidemic of nationwide injunctions.

Sharmi Das

Even still, the court's decision leaves open plenty of routes to universal injunctive relief
or its equivalent. It left intact, for example, the preliminary injunctions issued to plaintiff
states on behalf of all citizens of those states. It also acknowledged that, in some
instances, there "may be other injuries for which it is all but impossible for courts to craft
relief that is complete and benefits only the named plaintiffs," anointing what we could
call incidental universal injunctions.

And, significantly, the court observed that class actions under Federal Rule of Civil » .
Procedure 23(b)(2) could effectuate broad relief equivalent to that of a universal V=
injunction. Indeed, interpreting that as an invitation, the CASA plaintiffs filed an amended Anuj Vohra

complaint and motion for class certification within hours of the court's decision.

A similar class action, Barbara v. Trump, was also filed on June 27 in the U.S. District Court for
the District of New Hampshire, which preliminarily certified the class and granted a preliminary
injunction just days later.[2]



So, as with Mark Twain, it seems that early reports of the universal injunction's death are greatly
exaggerated.

The remedy-in-waiting that seems to hold the most promise for neutralizing the CASA opinion arises
from the Administrative Procedure Act. The APA authorizes federal courts to set aside agency action
found to be unlawful or arbitrary and capricious.[3]

The APA also allows a reviewing court to stay the effect of the challenged agency action pending judicial
review.[4] In considering a stay request, the court is guided by the same four-factor test that guides its
consideration of a preliminary injunction.[5]

Given that the APA already provides a statutory avenue for universal preliminary relief, it is questionable
whether a preliminary injunction, much less a universal injunction, is ever necessary in agency
litigation.[6] As Justice Brett Kavanaugh noted in his concurrence, plaintiffs may still "ask a court to
preliminarily 'set aside' a new agency rule."[7]

To be sure, the APA is not available to challenge presidential action directly.[8] But that should almost
never matter because a presidential action — e.g., an executive order — is executed by agency officials,
and their actions in implementing the presidential command are very much subject to challenge under
the APA when they result in legal consequences for the challenging parties.[9]

The birthright citizenship issue underlying the CASA case, for example, will itself only be implemented by
agencies in this manner, as the court noted.[10]

It should surprise nobody, therefore, that we've already seen some glimmers of a "meh" judicial
reaction to CASA in APA cases.

For instance, on July 2, U.S. District Judge Randolph Moss of the U.S. District Court for the District of
Columbia held in Refugee and Immigrant Center for Education and Legal Services v. Kristi Noem that
courts "need not engage in such gymnastics because the language of the APA, the controlling D.C.
Circuit precedent, and decades of Supreme Court and D.C. Circuit practice leave little doubt that, if
unlawful, the guidance must be 'set aside' — that is, cancelled, annulled, or revoked."[11]

And U.S. District Judge John D. Bates, also of the District of Columbia, made this point in a July

3 memorandum opinion in Doctors for America v. Office of Personnel Management: As "this is a case
involving APA vacatur, not a universal or national injunction, the Supreme Court's recent decision in
[CASA] does not apply."[12]

These recent decisions apply the APA as traditionally understood, where prevailing plaintiffs are
generally entitled to vacatur of the agency action they challenge. Vacatur invalidates the agency action
— for example, a final rule — not just as to the plaintiff, but as to all, causing the rule to lose binding
force altogether.[13]

Similarly, the APA's stay provision allows the reviewing court to stay the agency action as to all pending
full review of the merits.[14]

This long-standing majority view that "set aside" equals vacatur is largely a function of case precedent
from the U.S. Court of Appeals for the D.C. Circuit.



In 2022, during Supreme Court oral arguments in U.S. v. Texas, the government argued that "set aside"
did not include the remedy of vacatur. Chief Justice John Roberts — a veteran of the D.C. Circuit —
exclaimed, "Wow," and characterized the position as "fairly radical and inconsistent with" decades of
D.C. Circuit precedent.[15]

All the same, the Supreme Court did not settle the question in that case.

Following CASA, we expect the Supreme Court to address the question in short order. As Professor John
C. Harrison noted in a 2023 article, the "question of whether the APA calls for vacatur of unlawful rules
is [now] central to the current debate over universal remedies against the government."

But the CASA majority made it clear it was not addressing that separate question: "Nothing we say today
resolves the distinct question whether the Administrative Procedure Act authorizes federal courts to
vacate federal agency action."[16]

So where are we headed?

It may come down to which of two Trump appointees and fellow D.C.-area high school alums, Justices
Neil Gorsuch and Kavanaugh, will pull a majority.[17]

In one corner is Justice Gorsuch, a veteran of the U.S. Court of Appeals for the Tenth Circuit who heard
the government's argument in U.S. v. Texas and went on to champion it,[18] questioning in his
concurring opinion in that case whether "the APA empowers courts to vacate agency action."[19]

Justice Gorsuch doubted whether Congress, by enacting the APA, meant to "vest courts with a 'new and
far-reaching' remedial power"[20] to vacate rules in their entirety. Given "the volume of litigation under
the APA," Justice Gorsuch warned, "this Court will have to address them sooner or later."

In his estimation, it should matter that the word "vacatur" does not appear in the APA. Acknowledging
the APA empowers courts to set aside rules, Justice Gorsuch takes a milder read of this pronouncement:
This "might simply describe what a court usually does when it finds a ... statute unconstitutional ....
Routinely, a court will disregard offensive provisions like these and proceed to decide the parties'
dispute without respect to them."[21]

This follows how courts treat statutes, since courts possess "little more than the negative power to
disregard an unconstitutional enactment" of a statute.[22]

In the other corner is Justice Kavanaugh, who is, like Justice Roberts, and Justices Clarence Thomas and
Ketanji Brown Jackson, a D.C. Circuit veteran.

In a concurring opinion to the Supreme Court's 2024 decision in Corner Post Inc. v. Board of Governors,
Justice Kavanaugh offered what amounted to a rebuttal to Justice Gorsuch, opining that the APA

"directs courts to 'set aside' unlawful agency actions ... [meaning to] 'cancel, annul, or revoke."[23]

Justice Kavanaugh pointed to practical difficulties with a reading of the APA that ran counter to long-
settled administrative law that "set aside" means vacatur.

Corner Post, for example, challenged a Federal Reserve Board rule limiting the fees banks may charge



merchants for debit card purchases. As a merchant, Corner Post was not regulated by the rule — to the
contrary, in theory it stood to benefit from it — but it was allegedly harmed by it because the rule
allowed banks to collect amounts in excess, Corner Post argued, of what the governing statute
permitted.

Thus, if "set aside" means only what Justice Gorsuch contends, Corner Post could not get relief because,
as to it, there was nothing to set aside.[24] That, Justice Kavanaugh said, is antithetical to the APA's
promise of the basic presumption of judicial review for parties who have been "adversely affected or
aggrieved" by federal agency action.[25]

Needless to say, there is much still to settle. For the time being, would-be plaintiffs are well-served to

focus not just on the avenues for relief CASA seemingly foreclosed, but also those — e.g., injunctive
relief for class actions and vacatur — that remain available.
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