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Crowell & Moring LLP in Washington, D.C.  Mr. Plevin 
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counsel.  Together, they represent the Coalition for Litiga-
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insurers to advance education and public awareness about 
asbestos and silica litigation.  Ms. Cusick is an associate at 
Crowell & Moring LLP practicing in the bankruptcy and 
litigation areas. The views expressed here are not necessar-
ily the views or positions of their clients. Copyright 2007 
by Mark D. Plevin, Paul W. Kalish, and Kelly R. Cusick.  
Replies to this commentary are welcome.]

In 2001, we published in these pages what we de-
scribed then as “a (hopefully) comprehensive chro-
nology of the asbestos-related bankruptcies and a 
brief summary of the status of the more prominent 
filings.”1  The following year, in an attempt to keep 
current, we published an update in these pages list-
ing new asbestos-related bankruptcies.2  Last year, we 
published a further update of recently filed asbestos-
related bankruptcies, noting that the pace of asbestos 
bankruptcy filings had slowed.3  

Since then, the pace of new asbestos-related bank-
ruptcy filings has continued to be slow.  Only a hand-

ful of new asbestos-related bankruptcy cases have 
been filed since our 2005 article.  A large number of 
companies have exited asbestos-related bankruptcies, 
however, resulting in an unprecedented increase in 
available § 524(g) trust funds.  At least eight plans of 
reorganization establishing § 524(g) asbestos trusts 
have been confirmed in the past year.  Over the next 
18 months, these newly confirmed asbestos trusts will 
be able to begin distributing upwards of $30 billion 
in assets to asbestos claimants.4  

This article updates our last three by noting the asbes-
tos-related bankruptcies that have been filed since our 
2005 article and summarizing some key developments 
in asbestos bankruptcies.  At the end of the article, we 
present updated versions of three charts appended 
to our last article:  one listing asbestos bankruptcies 
that have been filed so far, in chronological order; one 
providing the same information, with the debtors 
listed in alphabetical order; and a third listing the case 
numbers of asbestos bankruptcies, the status of the 
plans in those cases, and the published decisions that 
have arisen from those cases.  We have been keeping 
these charts updated in real time on our web site, ac-
cessible at www.crowell.com/bankruptcy, and it is our 
intent to continue to keep these charts up-to-date on 
our web site as a resource available to those interested 
in this field.5  

1.	 Who Filed The Most Recent  
Asbestos Bankruptcies?

Brauer Supply.  Brauer Supply Company, a distribu-
tion company that sold insulation material containing 
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asbestos through the 1960s, filed for bankruptcy in 
the U.S. Bankruptcy Court for the Eastern District of 
Missouri on August 22, 2005.6  Brauer said it could 
no longer manage its asbestos liability.7  Although 
the majority of the 4,000 asbestos suits filed against 
Brauer had been resolved as of the commencement of 
the case, Brauer feared that its insurance would not 
be sufficient to enable it to resolve all future asbestos 
claims, and so it sought bankruptcy protection.8  The 
bankruptcy court recommended confirmation of 
Brauer’s amended plan of reorganization to the dis-
trict court on December 8, 2006.9  The district court 
has not yet ruled on confirmation.   

The plan approved by the bankruptcy court establishes 
a § 524(g) trust to resolve all present and future asbes-
tos liability.10  The trust will be funded by a $250,000 
cash contribution from Brauer Supply, a $750,000 
promissory note secured by 100% of the shares of the 
reorganized Brauer Supply, and insurance proceeds.11 

Dana Corp.  Dana Corporation, an automotive part 
supplier, and certain of its affiliates filed for bankrupt-
cy protection on March 31, 2006 in the U.S. Bank-
ruptcy Court for the Southern District of New York.  
Dana’s filing was apparently due to financial strains 
other than asbestos liability.12  Although omitting 
any discussion of asbestos liability in its initial bank-
ruptcy filings, Dana disclosed a total of 88,000 active 
pending asbestos-related product liability claims in its 
September 30, 2005 Form 10-Q.13

Early in the case, the bankruptcy court denied a mo-
tion filed by counsel for certain asbestos claimants 
seeking the appointment of an official committee of 
asbestos claimants.  The court found that Dana’s as-
bestos liability totals only 3% of its unsecured debt.14  
Moreover, Dana had apparently “affirmatively stated 
that there was no present intention to seek a channel-
ing injunction for asbestos claims under § 524(g) of 
the Bankruptcy Code.”15  The court, however, autho-
rized the Creditors’ Committee and Equity Commit-
tee to retain asbestos-claims evaluation consultants to 
aid them in determining the validity and accuracy of 
Dana’s estimation of asbestos liability.16 

Dana has not yet filed a proposed plan, nor has it stat-
ed what treatment any plan will provide for asbestos 
claims.  Its exclusive period to file a plan was extended 
by court order until September 3, 2007.17  

ABB Lummus Global Inc.  On April 21, 2006, ABB 
Lummus Global Inc., a subsidiary of ABB Holdings, 
filed a pre-packaged bankruptcy in the U.S. Bankrupt-
cy Court for the District of Delaware.18  With 11,011 
asbestos claims pending against it, Lummus had at-
tempted to obtain a § 524(g) channeling injunction 
through the previously-filed bankruptcy of its affiliate, 
Combustion Engineering (“CE”).19  CE filed a pre-
packaged bankruptcy in 2003 that sought to resolve 
the asbestos liability of CE, Lummus, and another 
ABB affiliate, Basic Inc.20  The U.S. Court of Appeals 
for the Third Circuit held, however, that the CE plan 
of reorganization could not provide Lummus or Basic  
with a § 524(g) channeling injunction discharging 
their independent asbestos liabilities.21  As a result, 
Lummus filed a pre-packaged bankruptcy to address 
its own asbestos-related personal injury liabilities.22  

Under the Lummus plan, the trust is funded in part 
with a $33 million Lummus note secured by 51% 
of the capital stock of Lummus.23  The pre-packaged 
plan of reorganization was confirmed by the bank-
ruptcy court on June 29, 2006,24 and the confirma-
tion order was affirmed by the district court on July 
21, 2006.25

Lloyd E. Mitchell Inc.  On June 6, 2006, Mitchell, 
a former mechanical contracting company which 
ceased doing business in the 1970s, filed for bank-
ruptcy relief in the U.S. Bankruptcy Court for the 
District of Maryland to address its asbestos liability.26  
At the time of the filing, 19,450 asbestos claims were 
pending against it.27  

Shortly before commencing the bankruptcy case, 
Mitchell had entered into a settlement agreement 
with one of its insurers, Maryland Casualty Com-
pany, pursuant to which Mitchell and Maryland 
Casualty resolved disputes over coverage for asbestos 
claims against Mitchell, subject to future bankruptcy 
court approval.28  Within days after Mitchell filed its 
bankruptcy, an “ad hoc committee” of persons assert-
ing asbestos claims against Mitchell moved to dismiss 
the bankruptcy case, alleging that the case was filed in 
bad faith because the settlement was not reasonable 
and Mitchell is not an ongoing business and therefore 
cannot reorganize.29  When Mitchell later filed a mo-
tion seeking approval of its pre-petition settlement 
agreement with Maryland Casualty,30 the ad hoc com-
mittee objected.31  Subsequently, an official committee 



MEALEY’S Asbestos Bankruptcy Report	 Vol. 6, #7  February 2007

�

of asbestos claimants was appointed and substituted 
in for the ad hoc committee on both the motion to 
dismiss and the objection to the settlement.32  

Some months after discovery had commenced on 
these motions, but before the bankruptcy court 
conducted hearings on them, Mitchell filed a notice 
withdrawing, “with prejudice,” its motion seeking ap-
proval of the settlement agreement.33  Moments later, 
the official committee of asbestos claimants withdrew 
its motion to dismiss the Chapter 11 case.34

Mitchell has not yet filed any plan of reorganization.  
Its exclusive period to file a plan has been extended to 
April 2, 2007.35  

Affiliates of Asarco.  On December 12, 2006, three 
wholly-owned subsidiaries of Asarco, Inc., which had 
itself filed for bankruptcy protection in 2005 (along 
with certain other affiliates including Lake Asbestos 
of Quebec, Ltd.),36 filed Chapter 11 cases in the 
U.S. Bankruptcy Court for the Southern District of 
Texas.  These three new debtors — AR Sacaton LLC, 
Southern Peru Holdings, LLC, and Asarco Explora-
tion Company — said they filed for bankruptcy to 
enable a complete resolution of Asarco’s asbestos and  
environmental liability.37 

2.	 What Explains The Slow-Down  
In Asbestos Bankruptcy Filings?

As noted above, the rush of asbestos bankruptcies 
during 2000-2004 slowed to a relative trickle in 2005 
and 2006.  While no one can be sure why fewer com-
panies are attempting to make use of § 524(g), there 
are a few explanations that seem likely to us.  Taken 
individually or together, these factors suggest that the 
slow-down in asbestos bankruptcies seems likely to 
continue in the future.  

a.	 Combustion Engineering  
Before the Third Circuit’s December 2, 2004 deci-
sion in In re Combustion Engineering,38 several 
“pre-packaged” asbestos bankruptcies had been filed 
using the “two-trust” model utilized by Combustion 
Engineering.  Under that model, a prospective debtor 
establishes a pre-petition trust to resolve a majority of 
pending claims, transferring a large portion of its as-
sets to the trust pre-petition, and then, following plan 
confirmation, establishes a separate § 524(g) trust to 
pay both current claims that were not settled pre-peti-

tion and future claims.39  But the Third Circuit held 
that such bankruptcies were problematic, discourag-
ing their further use.  Since the Third Circuit deci-
sion, no “two-trust” pre-packaged bankruptcies have 
been filed.  And one that had been announced shortly 
before Combustion Engineering was later abandoned 
in its wake.40  The practical difficulties involved in 
structuring a viable asbestos pre-pack following Com-
bustion Engineering likely has discouraged the filing 
of similar plans.41 
	
A separate portion of the Third Circuit’s decision in 
Combustion Engineering, addressing whether non-
debtors can obtain § 524(g) channeling injunction 
protection for their own liabilities, has also likely 
acted to discourage asbestos bankruptcy filings.  Prior 
to Combustion Engineering, there was much talk 
about so-called “bolt on” plans, under which a non-
debtor would propose to contribute to the § 524(g) 
asbestos trust of another company (sometimes a 
non-operating subsidiary, sometimes a completely 
unrelated company) in hopes of gaining protection 
from its own asbestos liabilities without having to 
commence its own bankruptcy case.  As noted above 
in connection with our discussion of the ABB Lum-
mus case, the Third Circuit held in Combustion En-
gineering that Combustion Engineering’s non-debtor 
affiliates Lummus and Basic could not use Combus-
tion Engineering’s § 524(g) trust to gain channeling 
injunction protection for their own non-derivative as-
bestos liabilities.  Late last year, the bankruptcy court 
in Pittsburgh Corning denied confirmation of a plan 
that similarly sought to extend § 524(g) protection 
to a non-debtor for its own non-derivative asbestos 
liabilities.42  Similar issues are pending in other cases, 
including Federal-Mogul, where several non-debtors 
not currently affiliated with any of the debtors are 
seeking § 524(g) protection.  (The non-debtors in 
Federal-Mogul are likely to assert that Combustion 
Engineering and Pittsburgh Corning are distinguish-
able because, unlike those cases, in Federal-Mogul the 
liabilities at issue are allegedly essentially shared with 
the debtors as a result of indemnification obligations.)  
The fact that “bolt on” protection may be unavailable 
for non-debtors could also be a contributing factor to 
the decreasing rate of asbestos bankruptcies. 

b.	 Congoleum
This case, filed December 31, 2003 as a pre-pack 
based on the Combustion Engineering two-trust 
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model, has shown how a bankruptcy case designed to 
be quick and painless can prove to be anything but.  
When Congoleum, a floor tile manufacturer, com-
menced its bankruptcy case, it expected to be out of 
bankruptcy quickly.  But more than three years later, 
Congoleum remains in bankruptcy, with the eventual 
outcome of the case highly uncertain at this time.  
One likely explanatory factor is that the bankruptcy 
court, the district court, and the circuit court have 
all held that Congoleum’s insurers, who asserted that 
they were improperly being forced to fund payments 
under the plan in violation of the terms of their insur-
ance contracts, have broad standing to object to the 
various proposed plans and to be heard on other issues 
because (i) Congoleum is seeking to rely in large part 
on the insurers’ policies to fund its plans and (ii) the 
bankruptcy court has an independent duty to review 
the sufficiency of a plan and the process leading up to 
it, and the insurers were the only parties at that point 
raising arguments concerning the plan that would 
assist the court.43  The insurers’ participation in vari-
ous legal issues in the case has, among other things, 
cast enough doubt on the viability of the settlement 
embodied in debtor’s various plans that the bank-
ruptcy court lifted the debtor’s exclusivity,44 resulting 
in the filing of an insurer-sponsored plan competing 
with Congoleum’s own plans.45  Congoleum recently 
filed its eleventh amended plan,46 and the bankruptcy 
court stayed all further filings in the case47 while it 
considered motions for summary judgment that the 
tenth amended plan is unconfirmable as a matter of 
law.48  

On February 1, 2007, things went from bad to worse 
for Congoleum, when the bankruptcy court issued 
an opinion holding that the debtor’s tenth amended 
plan “is not confirmable as a matter of law.”49  The 
court held, inter alia, that the insurers have stand-
ing to object to plan confirmation because the plan 
continues to rely in large part on insurance proceeds 
for funding, that the proposed contribution to the 
§ 524(g) trust by Congoleum’s parent does not satisfy 
the “fair and equitable” requirements of § 524(g), and 
that the plan’s classification of asbestos claimants in 
four separate classes, reflecting (in part) the fact that 
some asbestos claims were purportedly secured as a 
part of the pre-petition settlements leading up to the 
filing of the bankruptcy case, did not comply with the 
requirements of the Code.50  In a separate ruling, the 
court held that the insurers who submitted their own 

plan had the right to do so, and refused the debtor’s 
request to reinstate exclusivity, stating:  “this court’s 
ruling on summary judgment on the [tenth plan] 
clearly indicates that the court believes the Debtors’ 
chosen path is a dead end.”51  This case demonstrates 
a risk facing all debtors — that once a company files 
for bankruptcy, even a pre-pack, it may lose control of 
its case and its business destiny. 

c.	 Bankruptcy Law Changes
For cases filed in 2000-2004, repeated extensions of 
the debtor’s exclusive right to file a plan of reorgani-
zation were commonplace.52  This allowed asbestos 
debtors to preclude asbestos claimants, insurers, or 
others from seeking judicial approval of plans of reor-
ganization that the debtors did not support.  Having 
the exclusive ability to file a plan could be particularly 
important, given the provisions of § 524(g) requiring 
that more than 50% of equity be made available to 
an asbestos trust,53 in cases where a parent company 
wished to retain its ownership rights in a subsidiary 
burdened with asbestos claims but otherwise thriv-
ing.  For cases commenced after October 17, 2005, 
however, Section 1121 of the Bankruptcy Code was 
modified to restrict extensions of a debtor’s exclusive 
right to file a plan of reorganization to a total of 18 
months, on top of the 120 days ordinarily provided 
by statute.54  What this means is that a new asbestos 
debtor has a much greater risk of losing exclusivity 
than a debtor whose case was filed before October 17, 
2005.  It is likely that corporate managers who have 
other options for dealing with their asbestos claims 
besides commencing a bankruptcy are loath to risk 
losing control of the case due to their exclusive peri-
ods running out.  

d.	 Cases Remaining In Bankruptcy  
For Prolonged Periods

Although, as discussed below, some companies with 
long pending bankruptcy cases have recently con-
firmed plans and emerged from bankruptcy (e.g., 
Babcock & Wilcox, Owens Corning, Armstrong), 
others remain mired in bankruptcy with no particular 
end in sight (e.g., WR Grace, G-1).  Many of these 
long-pending bankruptcy cases involve situations 
where the debtor contested, or is presently contesting, 
the amount of its alleged asbestos liabilities, because 
the debtor’s owner wanted to retain all or most of its 
shareholder equity.  Even so, long, drawn-out cases 
would not appear to serve the purpose of corporate 
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managers, whose ability to run their businesses effec-
tively may be constrained by, among other things, the 
need for bankruptcy court approval of all transactions 
outside the ordinary course of business and the neces-
sity of treating creditors (including asbestos claim-
ants) as virtual business partners.  In addition, it may 
be difficult for a company mired in bankruptcy to 
keep top talent, particularly given recent bankruptcy 
law changes limiting bonuses and other induce-
ments.55  Finally, long bankruptcy cases are expensive 
because they require debtors to fund large admin-
istrative expense payments to counsel, experts, and 
consultants for the debtor, any official committees, 
and the future claims representative.  Claimants and 
their counsel may have their own reasons for wishing 
to avoid drawn-out bankruptcy cases:  because of the 
automatic stay, the flow of settlements (and atten-
dant contingent fees) is cut off while the bankruptcy 
is pending.56  The fact that many previous asbestos 
bankruptcies have taken five years or longer to resolve 
is therefore likely a disincentive to other filings. 

e.	 Litigation Reform
Simply stated, reforms in many states have resulted in 
a lessening of pressure on many companies, thereby 
reducing or eliminating their need for the sort of im-
mediate relief a bankruptcy filing can provide.  These 
reforms include increasing use of “deferred dockets” 
or “pleural registries,”57 prohibitions on large con-
solidations,58 venue reform,59 and changes in medical 
criteria standards.60

f.	 The Focus On Litigation Screenings
The decision by U.S. District Judge Janis Jack con-
cerning the use of mass screenings in connection with 
silica claims61 has impacted the asbestos area as well, 
given that similar techniques were reportedly widely 
used in the recruitment of asbestos claimants.62  A de-
sire to avoid having such techniques subjected to scru-
tiny in bankruptcy courts may be another reason why 
asbestos claimants are not clamoring for bankruptcy 
solutions.   As with litigation reform, the reduced 
number of new claims being filed may have lessened 
the pressure on companies from asbestos claims and 
the concomitant need for bankruptcy relief as a means 
of resolving those claims.

g.	 The FAIR Act
For several years, some have suggested that potential 
asbestos debtors were not filing cases because they 

believed they might fare better under the legislative 
reforms proposed in the Fairness in Asbestos Injury 
Resolution Act of 2005, or FAIR Act.63  Suppos-
edly, companies were comparing the known risks and 
costs of a bankruptcy filing under § 524(g) against 
the chance that they would keep more of their cash 
and equity, but still be freed from asbestos liabilities, 
if the FAIR Act became law.  The FAIR Act still has 
not been enacted into law, however, and its current 
prospects are unclear, particularly since its champion, 
Sen. Arlen Spector (R.-Pa.), is no longer chairing the 
Senate Judiciary Committee.  Thus, while this may 
have been a factor discouraging asbestos bankruptcy 
filings in past years, the prospect of federal reform leg-
islation may no longer continue to have a dampening 
effect.  For the reasons stated above, however, there 
are several other reasons to believe that the number 
of asbestos bankruptcies filings may not substantially 
increase in the near future.

Notwithstanding the foregoing, § 524(g) remains an 
alternative available to a company wishing to resolve 
its asbestos liabilities for all time in a comprehensive 
way.  Thus, some companies facing difficult circum-
stances may still view a § 524(g) bankruptcy case as 
their best option, or certain asbestos claimants’ coun-
sel may view bankruptcy as the best available means of 
furthering their and/or their clients’ interests.  

3.	 A New Development:  Debtors Emerging 
From Asbestos-Related Bankruptcies

A striking development during 2006 was the large 
number of asbestos bankruptcies that were resolved 
through the confirmation of plans of reorganization.  
As these former asbestos debtors emerge from bank-
ruptcy, billions of dollars in assets are being released 
to § 524(g) trusts established pursuant to their plans 
for the resolution of asbestos claims pursuant to trust 
distribution procedures.  Never before has such a large 
influx of funds hit the system.  

Following, in alphabetical order, is a brief listing of 
the most significant plan confirmations during 2006.  

Armstrong World Industries.  On October 2, 2006, 
almost six years after it filed for bankruptcy protec-
tion in the U.S. Bankruptcy Court for the District 
of Delaware, Armstrong emerged from bankruptcy 
following its second attempt at plan confirmation.64  
The plan originally recommended for confirmation 
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by the bankruptcy court was rejected by the district 
court and the Third Circuit because it violated the 
absolute priority rule since, under the plan, the asbes-
tos personal-injury claimants had agreed to surrender 
certain warrants to a more junior class, the equity 
interest holders.65   

The amended post-remand plan was filed on Febru-
ary 21, 2006 and confirmed by the district court on 
August 15, 2006.66  Under the confirmed plan, 56.4 
million shares of the reorganized company will be 
issued — two-thirds funding the asbestos trust and 
one-third being paid to unsecured creditors.67  The 
emerging trust will have $2.11 billion in cash and 
equity assets available for distribution.68  

Babcock & Wilcox.  Babcock & Wilcox’s plan was 
recommended for confirmation by the U.S. Bank-
ruptcy Court for the Eastern District of Louisiana 
on December 28, 2005 and confirmed by the district 
court on January 17, 2006.69  The emerging bank-
ruptcy trust has an estimated $1 billion in available 
cash and equity assets.70  

Combustion Engineering.  Combustion Engineer-
ing’s modified post-remand plan was approved by the 
U.S. Bankruptcy Court for the District of Delaware 
on December 19, 2005 and affirmed by the district 
court on March 2, 2006.71  The asbestos trust will 
have between $1 and $2 billion in assets available for 
distribution.72  

JT Thorpe, Inc.  On January 17, 2006, the U.S. 
District Court for the Central District of California 
approved JT Thorpe’s plan of reorganization, which 
had previously been confirmed by the bankruptcy 
court on September 6, 2005.73  The plan establishes 
a § 524(g) trust which will be funded, in part, with a 
$500,000 note and insurance proceeds.74 

Owens Corning/Fibreboard.  After six years in bank-
ruptcy, the U.S. Bankruptcy Court for the District of 
Delaware confirmed Owens Corning’s plan of reorga-
nization on September 26, 2006;75 just two days later, 
confirmation was affirmed by the district court.76  An 
estimated $4.99 billion in cash and equity assets will 
be available for distribution by the § 524(g) trust.77   

Plibrico Co.  On January 30, 2006, both the U.S. 
Bankruptcy Court for the Northern District of Illi-

nois and the district court for that district confirmed 
Plibrico’s plan of reorganization.78  The plan of re-
organization establishes an asbestos trust pursuant 
to § 524(g)  which will be funded by, among other 
things, 100% of reorganized Plibrico’s common stock 
and insurance proceeds.”79  

Porter-Hayden Co.  Porter-Hayden’s amended plan 
of reorganization was confirmed by the U.S. Bank-
ruptcy Court for the District of Maryland on July 
5, 200680 and by the district court on July 7, 2006.81  
The plan establishes a trust pursuant to § 524(g) that 
will be funded in large part with proceeds of Porter 
Hayden’s insurance.  The actual amount that will be 
available to asbestos claimants through the trust has 
not yet been determined pending the outcome of 
litigation with certain of Porter Hayden’s insurers, 
who had agreed to “insurance neutrality” provisions 
in the plan, concerning the amount and availability 
of insurance coverage for asbestos claims.82  So far, 
the trust has access to approximately $40 million in 
cash as the result of insurance settlements during the 
bankruptcy case.83   

USG Corp.  On June 15, 2006, the U.S. Bankruptcy 
Court for the District of Delaware and the district 
court for that district both confirmed USG’s plan 
of reorganization.84  The § 524(g) asbestos personal 
injury trust has $4 billion in assets for distribution to 
asbestos claimants.85  

This influx of funding has drawn great attention not 
only from claimants, but also from co-defendants of 
the now-reorganized debtors and insurers who have 
funded the resolution of asbestos claims against other 
companies while such debtors were in bankruptcy.  
The co-defendants and insurers may contend that 
they are entitled to compensation from the trusts for 
the amounts they paid to resolve heightened demands 
to non-debtors during the time the above-noted debt-
ors (and others) were in bankruptcy and not paying 
asbestos claims.86

The influx in funding has also begun to grab the 
attention of courts.  Historically, courts have not 
focused on payments claimants receive or expect to 
receive from § 524(g) trusts as a part of determin-
ing the damages payable to an asbestos claimant.87  
This lack of transparency may have allowed certain 
asbestos plaintiffs to “double-dip” — i.e., receive full 
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compensation for their claims in the tort system, then 
receive additional compensation from one or more 
bankruptcy trusts.88  Such an opaque system devel-
oped during a time when trusts were only able to pay 
a small percentage of an asbestos claimant’s recovery.89  
With the influx of billions in assets, however, asbestos 
claimants could begin to receive substantial recovery 
for their claims from the multitude of present and up-
coming § 524(g) trusts.90  Some courts — spurred by 
defendants and insurers — are beginning to turn their 
attention to the issue.  For example, some courts have 
begun to require asbestos plaintiffs to provide details 
of claims made in the various bankruptcy trusts.91 It 
is not yet clear how the majority of courts will handle 
the potential for multiple recoveries, but there can 
be little doubt that these new, significant bankruptcy 
trust payments will raise important issues in asbestos 
litigation over the coming years.92

4.	 Conclusion
Asbestos bankruptcies continue to be filed in smaller 
numbers than the peak 2000-2004 period, and we 
believe that this trend will likely continue into the 
foreseeable future.  In our opinion, increased atten-
tion will therefore shift to the existing and upcoming 
§ 524(g) trusts, which may provide billions of dollars 
in funding for the resolution of asbestos personal in-
jury claims as long-time asbestos debtors resolve their 
cases.  Such a large influx of money potentially avail-
able for the payment of asbestos personal injury claims 
may dramatically impact the course and direction of 
asbestos litigation.  It remains to be seen whether 
counsel for asbestos claimants will be successfully able 
to obtain multiple recoveries for their clients’ claims, 
and whether insurers and co-defendants will be able 
to obtain reimbursement for having already paid to 
cover the liability shares of former debtors.
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ing Bankruptcy Trusts Easy Pickings, Forbes (Sept. 4, 
2006) at 137.

88. 	 See Charles Bates and Charles Mullin, Having Your 
Tort And Eating It Too?, Mealey’s Asbestos Bank-
ruptcy Report, Vol. 6, No. 4, (Nov. 2006), at 2.  

89.  	 See Id. at 3.     

90. 	 See Daniel Fisher, Double-Dippers Aided by Their 
Lawyers and Secrecy Oaths, Asbestos Victims are Find-
ing Bankruptcy Trusts Easy Pickings, Forbes (Sept. 4, 
2006)  at 137.

91. 	 Kimberley A. Strassel, Trusts Busted:  The Seamy 
Underside of Asbestos Litigation, Wall St. J. (Dec. 
5, 2006), at 4.  See also Volkswagen of America, 
Inc. v. Superior Court, 139 Cal. App.4th 1481, 43 
Cal. Rptr.3d 723 (2006) (most documents submit-
ted to a bankruptcy trust by a claimant in support 
of a claim for compensation are discoverable); 
Seariver Maritime, Inc. v. Superior Court, 2006 
WL 2105431 (Cal. App.  July 28, 2006) (factual 
information in claim forms is relevant); Link v. Ahl-
strom Pumps, LLC, No. CV-05-565305 (Cuyahoga 
Cty., Ohio Court of Common Pleas Dec. 1, 2006) 
(ordering production of documents provided to any 
trust).

92. 	 For instance, Owens-Illinois asked the court over-
seeing asbestos claims in Cuyahoga County, Ohio 
to amend the case management order to condition 
assigning a case for trial on the plaintiff’s filing of a 
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list of all bankruptcy trusts to which the plaintiff 
is or will be entitled to submit a proof of claim to-
gether with copies of all claim forms.  See Defendant 
Owens-Illinois, Inc.’s Motion to Amend CMO And 
Memorandum In Support, In re All Asbestos Cases, 
No. CV-073958 (Cuyahoga Cty. Ohio Common 
Pleas Ct. Sep. 29, 2006) .   In a 2003 CMO issued in 
the Asbestos Personal Injury Litigation in Kanawha 
County, West Virginia, the court required that:

Each Plaintiff or his/her personal representa-
tive shall execute a sworn affidavit at least 
sixty (60) days before the discovery deadline 
identifying those Defendants against which 
he/she or his/her estate has or will be filing 
the necessary documents in any bankruptcy 

proceeding to seek compensation for his/her 
asbestos-related personal injury. . . .  When 
requested, the Plaintiff shall provide the 
documents filed in any or all bankruptcy 
proceedings. . . .  The failure of the Plaintiff 
to abide by this provision will result in his/
her case being stricken from the Trial Group 
and not being reassigned for 240 days.  
When appropriate, the Court can require 
each Plaintiff to disclose the total amount 
received or expected to be received from the 
bankruptcy proceedings. 

	 See Case Management Order, In re Asbestos Per-
sonal Injury Litigation, No. 03-C-9600 (Cir. Ct. 
Kanawha Cty., W.Va. March 25, 2003) at 21. n
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