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In 2007, we published in these pages the fourth
installment of our ongoing chronology of asbestos-re-
lated bankruptcies and the status of some of the more
prominent filings.! At that time, we noted that the
pace of asbestos bankruptcy filings had slowed, and
that a large number of companies who had previously
filed asbestos-related bankruptcy cases had exited the
Chapter 11 process.

Since then, the pace of asbestos-related bankruptcy
filings has begun to pick up somewhat. In addition,
some of the previously-filed bankruptcy cases are

moving toward an exit, and we have seen some sig-
nificant themes developing in cases where the debtor
seeks § 524(g) relief. We have also seen some asbestos
bankruptcy cases that were resolved, or may be re-

solved, without § 524(g) relief.

This article updates our last four by noting the asbes-
tos-related bankruptcies that have been filed since our
2007 article, summarizing some key developments
in asbestos bankruptcies, and discussing some of the
significant themes that have developed in these cases.
At the end of the article, we present updated versions
of three charts appended to our last article: one listing
asbestos bankruptcies that have been filed so far, in
chronological order; one providing the same informa-
tion, with the debtors listed in alphabetical order; and
a third listing the case numbers of asbestos bankrupt-
cies, the status of the plans in those cases, and the
published decisions that have arisen from those cases.
We have been keeping these charts updated in real
time on our web site, accessible at wwuw.crowell.com/
asbestosbankruptcy, and we intend to continue to keep
these charts up-to-date on our web site as a resource
available to those interested in this field.”

1. Who Filed The Most Recent Asbestos
Bankruptcies?

Thorpe Insulation/Pacific Insulation. On October

15, 2007, Thorpe Insulation Company, an insula-

tion distributor and installer that ceased operations

in 2004, filed for bankruptcy protection in the

U.S. Bankruptcy Court for the Central District of
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California.® Pacific Insulation Company, a company
owned by the same family that owned Thorpe, filed
shortly thereafter, on October 31, 2007.% The cases,
which were filed under Chapter 11, are being jointly
administered.’

Thorpe claims to have been named as a defendant in
lawsuits representing approximately 12,000 asbestos
claims, approximately 2,000 of which were pending
when it commenced its Chapter 11 case.® Pacific, an
insulation distributor and installer which says it never
distributed or worked on any asbestos-related products,
had been named as a defendant in asbestos-related law-
suits as an alleged successor-in-interest to Thorpe.”

When Thorpe and Pacific commenced their bank-
ruptcy cases, they were involved in insurance coverage
litigation in California state court.® Thorpe’s insurers
contend in that litigation that they have exhausted
their coverage applicable to the claims against Thorpe
by paying out the limits of their products/completed
operations coverage.” Thorpe, in turn, contends that
the claims against it include claims that are subject to
the per-occurrence limits of its operations coverage,
which (in contrast to its products/completed op-
erations coverage) is not subject to aggregate limits."
Except for certain proceedings before the California
Court of Appeal, the coverage case has been enjoined
by the bankruptcy court at Thorpe’s request under
§ 105 of the Bankruptcy Code during the entirety of
the bankruptcy case.!

Thorpe and Pacific, joined by the official commit-
tee of asbestos claimants and the future claimants’
representative, have filed a joint plan of reorganiza-
tion under which they seek an injunction, pursuant
to § 524(g) of the Bankruptcy Code, that would
channel all present and future asbestos-related claims
to a trust for liquidation and payment.'”” Thorpe
and Pacific also seek to extend § 524(g) injunctive
relief to the families of their owners and also to
other companies owned by members of that family."”
Thorpe’s insurers have actively litigated various issues
in the bankruptcy case, including (i) whether the
bankruptcy case was filed in the proper venue, (ii)
whether Thorpe’s special insurance counsel could be
retained consistent with the requirements of § 327
of the Bankruptcy Code, (iii) whether the future
claimants’ representative had been properly selected
and retained, (iv) whether a trustee should be ap-

pointed to take over control of Thorpe, (v) whether
certain insurance settlements violated the rights of
non-settling insurers, (vi) whether Thorpe’s pre- and
post-petition activities and its plan violated the terms
of a pre-petition settlement with certain insurers, and
(vii) whether the plan of reorganization can be con-
firmed consistent with the requirements of §§ 524(g)
and 1129(a) of the Bankruptcy Code.'*

On January 8-9, 2009, the bankruptcy court held
a hearing on whether to confirm Thorpe’s plan of
reorganization. That hearing will continue on April
2,20009.

Hercules Chemical. On August 22, 2008, Hercules
Chemical Company, a manufacturer of chemical and
specialty products for the commercial plumbing and
heating/air-conditioning industries, filed a Chapter
11 petition in the U.S. Bankruptcy Court for the
Western District of Pennsylvania.”” Hercules asserts
that it sought bankruptcy protection, even though
its core business is profitable, due to an increase in
asbestos-related lawsuits stemming from its manufac-
ture and sale of pre-mixed furnace cement from 1939
to 1983." Specifically, Hercules faced approximately
15,500 new asbestos-related cases over the last decade,
with more than 7,000 cases pending as of the end of
2007. Hercules has spent approximately $12 million
to resolve many of these lawsuits, plus an additional
$2 million in annual defense costs.”” Hercules plans
to seek an injunction pursuant to § 524(g) of the
Bankruptcy Code that will channel all present and
future asbestos-related claims to a trust for liquida-
tion and payment, which will allow the company to
emerge from bankruptcy without the specter of ongo-
ing asbestos litigation.'®

Shortly after Hercules filed its petition, the U.S.
Trustee moved to transfer or dismiss the case on
the grounds that it was filed in an incorrect district,
because Hercules did not have its principal assets or
place of business in the Western District of Pennsyl-
vania.” Hercules argued that venue was proper be-
cause it had a separate division dedicated to handling
asbestos-related litigation that operated primarily in
Pittsburgh.”® The court nevertheless transferred the
case to the U.S. Bankruptcy Court in New Jersey.*!

After the case was transferred, Hercules sought to
extend its exclusive period to file a plan of reorganiza-
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tion and solicit acceptances thereof.”? The bankrupt-
cy court granted that motion, and set June 18, 2009
as the deadline for filing a plan of reorganization and
August 17, 2009 as the solicitation deadline.”

Christy Refractories. On October 29, 2008, Christy
Refractories Company LLC, a mining, manufactur-
ing and distribution company that focuses primar-
ily on the petrochemical and refractories industries,
filed a Chapter 11 petition in the U.S. Bankruptcy
Court for the Eastern District of Missouri.?* Christy
asserted that, while it never manufactured or distrib-
uted asbestos-containing products, it has been named
as a defendant in asbestos lawsuits since the 1980s
based on its predecessor’s distribution of asbestos-
containing products.”

According to its first-day filings, the number of as-
bestos-related lawsuits naming Christy as a defendant
began to significantly increase in 2000.% The law-
suits, which were defended by Christy’s insurers, were
historically settled by the insurers or dismissed before
trial, resulting in the depletion of available insurance
coverage from an original face value of $45 million to
approximately $18 million as of October 28, 2008.”
Christy estimated that it was involved in at least 1,000
asbestos lawsuits as of the petition date.?®

Christy intends to explore the possibility of utilizing
the trust-injunction mechanism of § 524(g) of the
Bankruptcy Code to compensate current and future
# Christy’s current deadline for
filing a plan of reorganization is February 26, 2009,
although Christy recently filed a motion seeking to
extend that deadline to April 27, 2009.%°

asbestos claimants.

THAN. On November 24, 2008, T H Agriculture &
Nutrition LLC (“THAN?”), a distribution company
that sold asbestos fiber in bulk throughout the 1960s
and 1970s, filed a Chapter 11 petition and prepack-
aged plan of reorganization in the U.S. Bankruptcy
Court for the Southern District of New York.!

According to its first-day filings, THAN had been
named as a defendant in approximately 6,000
lawsuits representing approximately 14,000 claim-
ants.”> THAN’s parent company, Philips Electron-
ics North America Corporation, and the purchaser
of THAN’s chemical business, Elementis Chemi-
cals, Inc., had also been named as defendants in

certain of those cases.”* Many of the asbestos cases
against THAN have been resolved through settle-
ments, dismissals, or some other resolution, and no
judgment has ever been entered against THAN in
connection with an asbestos personal injury claim.**
THAN asserts that, beginning in 2002, the number
of cases against it began to significantly increase,
with mesothelioma cases increasing drastically over
the past three to four years.® THAN claims that
the increase in filings, combined with THAN’s
projection that its remaining insurance coverage
might not be sufficient to fully satisfy the pending
and future asbestos claims against it, led it to seek
bankruptcy protection.?

THAN’s prepackaged plan, representing a global
settlement between THAN and a majority of the cur-
rent asbestos claimants against it, seeks to utilize the
trust-injunction mechanism of § 524(g) of the Bank-
ruptcy Code.”” Because THAN had obtained pre-
petition approval of the plan from those claimants,
on the petition date it sought an expedited schedule
for plan confirmation-related activities.®® The bank-
ruptcy court entered an order scheduling January 5,
2009 as the deadline for objections to confirmation
and January 15, 2009 as the date for the confirmation
hearing.*

Various parties, including insurers involved in cov-
erage litigation with THAN,* certain alleged co-
defendants, and certain asbestos claimants, objected
to the expedited schedule and/or to the plan.?’ The
bankruptcy court held several hearings on the object-
ing parties’ motion to modify the court’s original
scheduling order.*” During that time, THAN en-
gaged in negotiations with many of the objecting
parties. 'Those negotiations resulted in an extensive
“insurance neutrality” stipulation pursuant to which
THAN’s insurers agreed, in exchange for THAN’s
agreement to make certain plan modifications and
other agreements, to not object to confirmation of
the plan.® The stipulation was later approved by the
bankruptcy court.* The bankruptcy court has sched-
uled the hearing to consider approval of the disclosure

statement and confirmation of the prepackaged plan
for May 11, 2009.%

The court also issued bench rulings finding that two
of THAN’s tort system co-defendants lacked standing
to object to the plan.*
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2. Significant Developments In Pending
Bankruptcy Cases

ACandS. On May 6, 2008, nearly six years after the
bankruptcy case was filed, the U.S. Bankruptcy Court
for the District of Delaware confirmed ACand$S’
second plan of reorganization.”” On June 27, 2008,
the confirmation order was affirmed by the district
court.®® ACand$’ initial plan had been rejected by the
bankruptcy court in January, 2004 based, inter alia,
on a lack of good faith and the court’s finding that
the plan did not provide equal treatment for similarly
situated claims because it permitted asbestos claim-
ants who entered into pre-petition settlements to re-
cover from the proposed § 524(g) asbestos trust ahead
of other asbestos claimants who had not entered into
pre-petition settlement agreements with ACandS.*

Under the confirmed plan, the § 524(g) trust will be
funded primarily by 100% of the common stock of
reorganized ACandS, insurance proceeds, and more
than $14 million in cash.® The confirmed plan
resolves the bankruptcy court’s concerns regarding
the unequal treatment of asbestos claimants under
the initial plan by releasing the pre-petition settling
asbestos claimants’ claims against the Trust’s assets,
and extinguishing those claimants’ security interests
in assets transferred to the Trust and any priority of
payment relating thereto.”!

Burns and Roe. On November 13, 2008, the U.S.
Bankruptcy Court for the District of New Jersey and
the District Court for that district, sitting jointly,
held a confirmation hearing regarding the Fourth
Amended Plan of Reorganization of Burns and Roe
Enterprises and its affiliate, Burns and Roe Construc-
tion Group. On February 23, 2009, the District
Court entered an order confirming the plan and over-
ruling the sole objecting party’s arguments based on
plan modifications that, in the court’s view, ensured
that the objector’s interests would not be impaired by
the plan.*

The plan, filed June 9, 2008, contains trust distribu-
tion procedures (“I'DPs”) that establish a matrix of
disease levels, scheduled values, and exposure/medi-
cal criteria applicable to the resolution and payment
of asbestos claims. The plan further incorporates a
creative settlement agreement among debtors, the
official committee of unsecured creditors, the future
claimants’ representative, and certain CNA insurance

companies under which asbestos claimants whose
claims potentially implicate coverage under the CNA
policies may bring post-confirmation tort system law-
suits against a subsidiary of the Burns and Roe trust
in order to obtain judgments or settlements that may
result in additional payments to those claimants from
CNA’s insurance coverage, in addition to whatever
amounts those claimants receive from the trust.””

Congoleum. A total of 24 different plans of reorga-
nization have been filed, by a wide variety of parties,
in Congoleum since Congoleum commenced its
bankruptcy case more than five years ago and filed a
prepackaged plan of reorganization supported by a
majority of its asbestos claimants.*

On June 5, 2008, the U.S. Bankruptcy Court for the
District of New Jersey ruled that the February 5, 2008
plan of reorganization proposed by Congoleum, the
official committee of bondholders, and the official
asbestos claimants committee was not confirmable as
a matter of law because it (i) provided for disparate
treatment of similarly-situated asbestos claimants by
permitting certain asbestos claimants to seek declara-
tory judgments recognizing the liquidated amounts
of the pre-petition settlement agreements they had
entered into with Congoleum, (ii) improperly in-
cluded releases, exculpations, indemnifications, and
injunctive relief for non-debtor third parties that was
broader than permitted under the Bankruptcy Code,
and (iii) provided for payment of fees and expenses
to certain asbestos claimants’ counsel and the pre-
petition “collateral trustee” without subjecting those
fees to bankruptcy court approval.” In entering its
ruling, the Court stated that “the barriers to confirma-
tion of the Joint Plan that the Court identified are so
entrenched in this and previous plans that the Court
seriously questions whether allowing the Debtors to
remain in Chapter 11 is in the best interest of the
estate. Accordingly, the Court is issuing an order to
show cause as to why this case should not converted
or dismissed pursuant to 11 U.S.C. § 1112.”°¢ The
bankruptcy court’s order was appealed by the plan
proponents,”” but the appeal was administratively
dismissed by the district court on January 7, 2009.%®

On June 6, 2008, the bankruptcy court entered an or-
der to show cause why Congoleum’s bankruptcy case
should not be dismissed or converted to a Chapter
7 case.”” Congoleum, the bondholders committee,
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the asbestos claimants committee, and the future
claimants’ representative each objected to the show
cause order, arguing that they could still work toward
a confirmable plan given the clarity provided by the
bankruptcy court regarding the issues of concern that
prevented confirmation of the previously-proposed
plans. Following a hearing on June 26, 2008, the
bankruptcy court vacated the show cause order.®’

On November 14, 2008, Debtors, the bondholders
committee, and the asbestos claimants committee
filed another joint plan of reorganization, which
sought to address the flaws noted by the bankruptcy
court with respect to the previous plans.*!
parties objected to the plan, and/or sought a ruling
that it could not be confirmed as a matter of law.*
On February 26, 2009, the bankruptcy court issued
a 26-page opinion holding that the latest plan was
not confirmable as a matter of law and stating that it
would, sua sponte, dismiss the Chapter 11 case effec-
tive March 18, 2009.9 The court held that dismissal
was warranted because it had denied confirmation
of 24 separate plans, there was continuing loss or
diminution of the estate in the form of mounting
professional fees, and extensive mediation efforts to
reach agreement on a plan had failed.** In sum, the
court concluded, “the history of this case convinces
the Court that permitting further amendment would
be an exercise in futility and a further waste of estate
assets,” particularly given that “Debtors and the other
Plan Proponents have shown a marked inability to
change course in response to evolving case law or rul-
ings of this Court.”®

Several

Dana Corp. On December 26, 2008, the U.S.
Bankruptcy Court for the Southern District of New
York confirmed Dana’s third amended plan of reor-
ganization.®® Pursuant to the confirmed plan, Danas
asbestos liabilities and its rights and obligations under
its insurance policies “passed through” unaffected by
the bankruptcy, meaning that reorganized Dana will
handle asbestos claims in the tort system following its
emergence from bankruptcy just as it did pre-peti-
tion.”” Certain asbestos claimants, who had objected
to the plan on the grounds that Dana should have
been required to establish a trust pursuant to § 524(g)
of the Bankruptcy Code, appealed the bankruptcy
court’s order confirming Dana’s plan but did not seek
to stay the effectiveness of the plan pending appeal.®®
On September 30, 2008, the district court dismissed

the appeal, finding that it was equitably moot because
the plan had been substantially consummated.”” One
asbestos claimant appealed the district court’s dis-
missal to the Second Circuit,”” but that appeal was
dismissed by stipulation of the parties.”!

Federal-Mogul. Federal-Mogul Global Inc. and its
debrtor affiliates exited bankruptcy on December 27,
2007, more than six years after seeking bankruptcy
protection.”” 'The plan proponents’ fourth amended
joint plan of reorganization” was confirmed by the
U.S. Bankruptcy Court for the District of Delaware
on November 8, 2007,7% and affirmed by the district

court one week later.”

Pursuant to the plan, asbestos claims against the
various Federal-Mogul debtors will be channeled to
a § 524(g) trust for resolution and payment. The
plan proposes different mechanisms for resolving
debtors’ different “streams” of asbestos liabilities,
with certain “streams” of liability to be resolved
pursuant to a matrix of disease levels, scheduled
values, and exposure/medical criteria and others to
be resolved through litigation in the tort system.
The plan also incorporates an extensive “insurance
neutrality” stipulation negotiated between the Plan
Proponents and many of Federal-Mogul’s insurers.

Federal Mogul had proposed two alternative forms
of its plan. Under “Plan A,” two companies not af-
filiated with debtors at the time of the bankruptcy
case, Pneumo-Abex and Cooper, would have made
substantial contributions to the trust in exchange
for § 524(g) protection. Cooper and Pneumo Abex
contended that various debtors were liable, under
pre-petition contractual agreements with Cooper and
Pneumo Abex, for the Cooper/Pneumo Abex asbes-
tos liabilities that would have been channeled to the
trust.”® In contrast, under “Plan B,” the Federal-Mo-
gul debtors would have made a significant payment
to Cooper and Pneumo Abex to resolve indemnifica-
tion claims they had asserted in proofs of claim, but
Cooper and Pneumo Abex would not have received

§ 524(g) protection.

By the time of the confirmation hearing, debtors
had entered into settlement agreements with most of
the objecting parties regarding “Plan B,” which was
ultimately approved by the bankruptcy court and the
district court without opposition. When it confirmed
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Plan B, the bankruptcy court deferred ruling on two
other issues: whether Plan A could also be confirmed;
and whether the assignment of debtors’ insurance
rights to the § 524(g) trust was permissible. While
the ruling on Plan A was pending, debtors, Cooper,
and Pneumo Abex agreed that any distribution to
Cooper and Pneumo Abex pursuant to their proofs of
claim would be deferred.

“Plan B” went effective on December 27, 2007.77
On September 20, 2008, the bankruptcy court ruled
that Plan A would not be confirmed. The court held
that the injunctions that would be given to Cooper
and Pneumo Abex under Plan A were not necessary
to Federal-Mogul’s successful reorganization, because
the court had already confirmed Plan B, and that
Plan A would improperly release Cooper and Pneumo
Abex from independent liabilities that were not de-
rivative of debtors’ liability.”

The court also ruled against the insurers on the as-
signability issue.”” The insurers” appeal to the district
court has been fully briefed. The district court heard

oral argument on November 12, 2008 but has not
ruled.®

G-I Holdings. During the first seven years of its bank-
ruptcy case, filed in 2001, G-I Holdings, Inc. vigor-
ously disputed its alleged asbestos liability, resulting in
extensive litigation in the bankruptcy court between
G-I and its asbestos claimants. G-I challenged both
the validity of the asbestos claims against it and the
extent of its alleged liability.®! Given the significant
dispute between G-I and the asbestos claimants as to
the total amount of asbestos claims that G-I would be
required to pay, the parties and the bankruptcy court
agreed that no Chapter 11 plan could be proposed
or confirmed until the court estimated the aggregate
amount of G-T’s asbestos liability.®> The parties have
been litigating estimation-related issues since 2002.%

Before the estimation was completed, G-I resolved its
disputes with the asbestos constituencies, resulting in
the proposal of a joint plan of reorganization on Au-
gust 21, 2008.% Shortly thereafter, the United States
Trustee moved for the appointment of an examiner,
arguing that the plan improperly treats unsecured as-
bestos creditors more favorably than unsecured non-
asbestos creditors.®*> The bankruptcy court denied
that motion,* but the hearing on confirmation of the

plan, originally scheduled to take place in early April,
2009, has been postponed indefinitely while the plan
proponents work to amend the plan.?’

Global Industrial Technologies, Inc. (GIT) / North
American Refractories Corp. (NARCO). On No-
vember 13, 2007, the U.S. Bankruptcy Court for
the Western District of Pennsylvania confirmed the
joint plan of reorganization that GIT and NARCO
had filed on December 28, 2005.%8% Several insurers
appealed confirmation of the plan,* arguing, inter
alia, that the plan could not lawfully be confirmed
because it assigned insurance policies to the § 524(g)
trust without insurer consent, including policies is-
sued to non-debtor Honeywell, Inc. in which debtors
had no interest, and because certain insurers were
denied standing to participate in the confirmation
hearing based on the bankruptcy court’s finding that
the plan was “insurance neutral” and adequately pre-
served the insurers’ rights and defenses under their
policies. On July 25, 2008, the district court affirmed
the bankruptcy court’s confirmation order, finding
that the insurers’ rights would not be affected by the
plan given its “insurance neutrality” provisions and
because the bankruptcy court did not err in ruling
that the Bankruptcy Code preempted provisions in
the insurers’ policies prohibiting assignment of the
policies without the insurers’ consent.”

Johns-Manville Corp. Although it has been more
than two decades since the U.S. Bankruptcy Court
for the Southern District of New York confirmed the
plan of reorganization in the Johns-Manville case, dis-
putes concerning the scope of the injunction entered
in that case with respect to asbestos claims still con-
tinue. Earlier this decade, asbestos claimants began
asserting lawsuits against certain of Johns-Manvilles
insurers, including Travelers, alleging that the insurers
had engaged in unfair settlement practices by settling
asbestos claims for too little given the insurers alleged
knowledge of the dangers of asbestos.

In August, 2004, the bankruptcy court entered an or-
der approving settlements reached between Travelers
and certain asbestos claimants, and clarifying that the
injunction contained in the 1988 confirmation order
precluded such direct claims against Travelers because
it barred all persons from commencing lawsuits
against settling insurers for the purpose of directly or
indirectly recovering payment of, on, or with respect
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to any claim or other asbestos obligation.” The bank-
ruptcy court’s decision was affirmed in relevant part
by the district court.”

On February 15, 2008, the U.S. Court of Appeals for
the Second Circuit reversed the bankruptcy court and
district court decisions, holding that the bankruptcy
court lacked jurisdiction to enjoin direct action claims
asserted against Travelers that are predicated on an
independent duty owed by Travelers to the claimants,
seek no recovery from the res of the Manville estate,
and seek damages unrelated to and in excess of Man-
ville’s insurance proceeds.”

Travelers and the settling claimants sought review
of the Second Circuit’s decision, asserting that it has
far-reaching implications concerning the jurisdiction
of bankruptcy courts to approve settlements grant-
ing relief to non-debtor parties in connection with
reorganization plans, not only under the sources of
authority that existed in 1986, but also under the lat-
er-enacted § 524(g) of the Bankruptcy Code.”* Trav-
elers further argued that the Second Circuit’s attempt
to limit the bankruptcy court’s confirmation order to
a specified amount of money paid by Travelers into
Manville’s bankruptcy estate ignored the bankruptcy
court’s factual findings regarding the nexus between
the direct action lawsuits and Travelers' contractual
obligations to Manville. On December 12, 2008,
the U.S. Supreme Court granted Travelers’ petition
for certiorari.” Merits briefing will be completed
in March, 2009, and oral argument is scheduled for
March 30, 2009.

Quigley. Quigley Company, Inc. continues to lan-
guish in bankruptcy after first seeking bankruptcy
protection nearly five years ago. In the last two years
alone, Quigley has filed five plans of reorganization,”
none of which have been confirmed due, in part, to
opposition by the United States Trustee and an unof-
ficial ad hoc committee of tort claimants.

The ad hoc committee objected to Quigley’s fifth
amended disclosure statement, arguing that it could
not be approved because it described a plan that was
fatally flawed due to the plan’s separate classification
of asbestos claimants who entered into pre-petition
settlements.”  The U.S. Bankruptcy Court for the
Southern District of New York overruled the ob-
jection, finding that a plan may separately classify

asbestos personal injury claimants who entered into
pre-petition settlements with Quigley’s non-debtor
parent company from those who had not settled.”

Shortly thereafter, the ad hoc committee opposed the
ballot” that Quigley planned to use to solicit ballots
from asbestos personal injury claimants, arguing that
the ballot granted individuals the right to vote on the
plan who arguably had no claim because their cause of
action was barred by state tort reform statutes.'” The
bankruptcy court overruled the ad hoc committee’s
objection, finding that any individual exposed to as-
bestos pre-petition had a claim within the meaning of
the Bankruptcy Code and was entitled to vote on the
plan, regardless of whether state tort reform statutes
rendered his or her cause of action unenforceable un-
less and until the individual developed symptoms.'”!

Further, Quigley’s right to obtain bankruptcy protec-
tion and its ability to maintain control of that process
have been respectively challenged by the United States
Trustee'®? and the ad hoc committee,'®® who have
moved to dismiss the bankruptcy and to have a trustee
appointed, but the bankruptcy court has not ruled on
either issue.

After Quigley filed the currently pending plan, Quig-
ley and its non-debtor parent company, Phizer, sought
entry of an order barring insurers from participating
in the confirmation process with respect to all issues
except the assignment of insurance policies, arguing
that insurers lacked standing.'® On July 25, 2008,
the bankruptcy court issued a ruling stating that
insurers have standing to object to Quigley’s plan
provisions that directly affect the insurers’ contractual
rights and interests.'”

Litigation regarding the application of the stand-
ing ruling ensued,'® causing a further delay in the
confirmation process; the bankruptcy court has
refrained from scheduling the confirmation hearing
until, among other things, it determines whether the
provisions to which certain insurers objected impact
insurers’ contractual rights.

Skinner Engine Co. More than three years ago, cer-
tain insurers moved to dismiss Skinner’s bankruptcy
case, arguing that because its assets had been liquidated
and distributed during the course of the bankruptcy
case and its estate was now administratively insolvent,
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the bankruptcy case should be dismissed because it
no longer served any Chapter 11 purpose.'” The
bankruptcy court’s ruling denying the insurers’ mo-
198 was affirmed by the district court.'” Certain
insurers then appealed to the Third Circuit, which on
October 23, 2008 affirmed, holding on the limited
record before it that a bankruptcy case that seeks to
maximize recoveries to all of a debtor’s creditors is an
acceptable use of the Bankruptcy Code and does not
constitute “bad faith.”'"

tion

Skinner’s case is once again before the U.S. Bank-
ruptcy Court for the Western District of Pennsylva-
nia, which conducted a hearing on February 4, 2009
concerning whether to approve Skinner’s disclosure
statement regarding its Chapter 11 plan filed in May,
2006. During that hearing, the bankruptcy court
stated that it had several threshold concerns regarding
Skinner’s proposed plan that must be resolved before
the court would move forward with any hearing on
the disclosure statement. No new hearing date has
yet been set regarding Skinner’s proposed disclosure
statement and plan.

W.R. Grace. From the first days of its bankruptcy
case, filed in 2001, Grace has fiercely contested the
extent of its alleged liability for asbestos claims and,
like the debtor in G-I Holdings, sought to use the
bankruptcy court as a forum for contesting the valid-
ity of asbestos claims against it. In November, 2004,
Grace filed a proposed plan of reorganization and
disclosure statement that provided for the payment of
all allowed asbestos claims against it in full, to a cap
of over $2 billion. Grace’s asbestos creditors vehe-
mently objected to the 2004 plan, arguing that Grace
significantly underestimated the value of its aggregate
asbestos liability and, thus, asbestos claims would not
receive payment in full as proposed in the plan.

On September 11, 2006, the U.S. Bankruptcy Court
for the District of Delaware ruled that it would have
to conduct (i) an estimation of Grace’s asbestos liabil-
ity and (ii) a valuation of Grace’s assets and liabilities,
before any plan could be proposed and confirmed.'"
Significant litigation ensued between Grace and the
asbestos constituencies as the parties prepared for the
estimation hearing.''?

On July 26, 2007, the bankruptcy court entered an
order terminating Grace’s exclusive period in which

to file a plan of reorganization and solicit acceptances
thereof, finding that Grace had had sufficient time in
which to control negotiations with its asbestos credi-
tors and to propose and confirm a feasible plan, yet
had failed to do so, and that terminating exclusivity
would facilitate moving Grace’s bankruptcy case to
conclusion by changing the negotiation dynamic.'”?
On November 5, 2007, the official committee of
asbestos claimants and the future claimants’ represen-
tative filed a competing plan of reorganization.'* As
the time for the estimation hearing grew closer, Grace
and the asbestos constituencies reached agreement on
the terms of a joint plan of reorganization, which was

filed on September 19, 2008.'"

Although Grace reached a resolution of its disputes
with the asbestos claimants regarding a plan, it lost
the support of its official committee of unsecured
creditors, which had been a co-proponent of the
2004 plan, because the amended plan does not
provide for the payment of post-petition interest on
unsecured claims at the applicable default rate.'
Several other parties, including certain asbestos
claimants whose injuries allegedly arise solely from
Grace and entities whose liability for asbestos claims
is allegedly derivative of Grace’s liability, have also
objected to the amended plan."” In February, 2009,
Grace filed a further amended plan.''® The hearing
on whether to confirm the amended joint plan is
scheduled to be heard in two phases. The hearing
on Phase I issues, including whether the amended
joint plan affects Grace’s insurers’ rights and in-
surer standing to litigate non-insurance plan issues,
and impairment issues pertaining to lenders under
Grace’s pre-petition credit facilities, is scheduled for
June 22-25, 2009.'" The hearing on Phase II issues,
including the objections of asbestos claimants from
Libby, Montana and of parties classified as Indirect
Asbestos Claimants under the plan, is scheduled for
September 8-11, 2009.'%°

3. New Developments: Emerging Themes
In Asbestos Bankruptcy Litigation

Asbestos-related bankruptcy litigation has matured
from the aspect of all parties involved in these cases —
debtors, asbestos claimants, insurers, and non-asbes-
tos creditors. As these cases have progressed, we have
seen certain issues arise time and time again, albeit
without definitive resolution in some instances. We
discuss some of these issues below.
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Going Concern Requirement For § 524(g) Relief.
Certain of the asbestos defendants who are presently
seeking to confirm § 524(g) plans — e.g., Quigley,
Flintkote, Thorpe Insulation — have not had active
business operations for years. In these cases, objecting
parties have argued that the debtors are not entitled
to injunctive relief pursuant to § 524(g) of the Bank-
ruptcy Code because those debtors ceased operations
before commencing their Chapter 11 cases.

Specifically, parties have argued in these cases that the
purpose of § 524(g) is to preserve a debtor’s going
concern value for the benefit of future asbestos claim-
ants — in other words, the reorganized debtor is the
“goose that laid the golden egg” for the asbestos claim-
ants.'”" Thus, goes the argument, an injunction pur-
suant to § 524(g), which specifically “supplements”
the discharge injunction set forth in § 1141 of the
Bankruptcy Code,'” is not available to a liquidating
or non-operating debtor because such a debtor cannot
obtain a discharge.'*

Courts have recognized that a “going concern” re-
quirement is implicit in § 524(g). For example, the
Third Circuit, in Combustion Engineering, noted
that § 524(g) requires a debtor to be “a going con-
cern, such that it is able to make future payments
into the trust to provide an ‘evergreen’ funding source
for future asbestos claims.”'**  Similarly, in Western
Asbestos, the bankruptcy court found that a debtor
that was not an operating company was “not entitled
to the protection of the supplemental injunction”
under § 524(g).'” More recently, the bankruptcy
court in Flintkote stated, in the context of a hearing
on debtor’s disclosure statement, that “[t]his case is
not going to get a 524(g) injunction until [the Court
is] sure that, in fact, [Flintkote] has a business to reor-
ganize,” emphasizing that “Combustion’s pretty clear
that that’s what the Court expects.”'?¢

Some debtors have tried to resolve the “going con-
cern” issue by contending that they were in the
business, pre-petition, of processing and resolving
asbestos claims against them, and that they will con-
tinue to engage in that activity post-confirmation,
thus satisfying the “going concern” for purposes of
§524(g)."”” Others seek to comply with the “going
concern” requirement by commencing entirely new
operations during the bankruptcy case or identifying
new businesses in which the reorganized debtor will

engage after the plan is confirmed.”” Yet another
seeks to merge the non-operating debtor entity with
an operating business.'”

Whether and how these proposed mechanisms sat-
isfy the “going concern” requirement remains to be
seen, and will be an important factor in determining
whether § 524(g) can be widely used in the future
by moribund or non-operating companies. Related
issues include whether bankruptcy courts will dis-
miss certain “going concern” objections based on the
objectors’ alleged lack of standing and, in such cir-
cumstances, whether bankruptcy courts will take any
other steps to ensure compliance with this statutory
requirement.

Insurer Standing. In many § 524(g) cases, a
debtor’s insurers are the only objecting parties. As
a result, if the debtor can persuade the court that
the insurers lack standing, the debtor will be able to
proceed with an uncontested confirmation hearing.
On the other hand, insurers typically assert that a
§ 524(g) plan that assigns the debtor’s insurance
rights to a trust directly adversely impacts the insur-
ers’ pecuniary and legal interests, giving them broad
standing to object to the plan. As a result of these
divergent views, the scope of insurers’ standing to
participate in their policyholders’ asbestos bank-
ruptcy cases is frequently a contested issue. Courts
that have addressed this issue have reached different
results, largely based on whether, in their view, the
plan proposed in a given case will affect insurers’
rights and interests.

In some cases, such as Congoleum, Lloyd E. Mitchell,
Plibrico, and Skinner Engine, bankruptcy and dis-
trict courts alike have found that insurers have broad
standing to participate in the bankruptcy case and to
object to the proposed Chapter 11 plans because the
plans in those cases rely largely on insurance proceeds
for funding payments to asbestos creditors.”* In ad-
dition, the Congoleum court found that its holding
that anti-assignment and cooperation provisions in
insurance policies could be preempted constituted
“injury-in-fact,” giving the affected insurers broad
standing to object to plans."””" Given the many court
holdings finding that the Bankruptcy Code preempts
anti-assignment provisions, this logic would appear
virtually to guarantee insurers broad standing in as-
bestos bankruptcy cases.
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In other cases, such as Federal-Mogul and GIT/
NARCO, courts have found that where a proposed
plan is sufficiently “insurance neutral” such that it
preserves all of the insurers rights and defenses under
their policies and applicable law, insurers lack stand-
ing to object to most aspects of the Chapter 11 plans
proposed in those cases.’* The district court presid-
ing over the appeal of the confirmation order in the
NARCO bankruptcy affirmed the bankruptcy court’s
ruling that an insurer lacked standing to object to the
plan where the plan was “insurance silent.”'?

Much can turn on whether a plan is perceived by the
court as being “insurance neutral,” since courts seem
more likely to find insurers lack standing where they
view the plan as “insurance neutral.” The term does
not appear anywhere in the Bankruptcy Code, and
there is no accepted definition of “insurance neutral-
ity.” Thus, a threshold dispute between debtors and
insurers — one that insurers often assert requires
an evidentiary hearing to resolve, including expert
testimony — is whether a particular plan is, in fact,
“insurance neutral.” Debtors often argue that plans
containing an “insurance neutrality” sentence or
paragraph are “insurance neutral,” whereas insurers
are unlikely to agree that a plan is “insurance neutral”
unless it contains the kind of robust, comprehensive
provisions found in the stipulation recently entered
into between THAN and some of its insurers.”** For
example, the insurers in Congoleum argued, and the
court agreed, that the “insurance neutrality” provision
in the 24th plan in that case failed to provide insurers
with “truly unqualified” protection and therefore was
not sufficiently “neutral” to deprive the insurers of
standing. The court in that case said that the insurers
had broad standing to object to confirmation because
the plan’s “insurance neutrality” provision, although
“strong on protecting the Insurers’ contract defenses,”
was “less stalwart on protecting the Insurers from the
Debtors’ use of any express or implied findings in the
bankruptcy case in the Coverage Action.”'** Because
the inadequate provision exposed the insurers to “real
danger,” they had to be accorded standing to object
to the plan. '3

Courts will occasionally view a plan as “insurance
neutral” even where the plan expressly seeks to over-
ride or limit certain rights of insurers, so long as
insurers are permitted to litigate the particular issues
that debtors have chosen to litigate as part of confir-
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mation, presumably because debtors prefer to have
those particular issues decided in the bankruptcy
court rather than in a state court coverage case. Two
such insurance-related issues that debtors often seek
to litigate in bankruptcy court are (i) whether state
law and contractual prohibitions against a debtor’s
proposed assignment of its insurance policies to the
§ 524(g) trust are preempted by § 1123(a)(5) of the
Bankruptcy Code, and (ii) whether the § 524(g)
channeling injunction impairs insurers’ rights to as-
sert contribution claims against other insurers. As
noted, the Congoleum court found that insurers had
to be accorded broad standing to object to confirma-
tion where a plan preempted their contractual rights.

Some courts have ruled that insurers have standing
to address only those plan-related issues that, in the
court’s view, directly affect or threaten to affect the
insurers. In Quigley, for example, the bankruptcy
court ruled that the insurers had standing to contest
those areas of the plan that directly affected them, but
the court declined to specify what those areas were.'”
Similarly, in Thorpe, the bankruptcy court ruled that
the insurers had standing to object to certain issues
regarding the plan, such as its proposed assignment
of debtor’s insurance policies and its impact on non-
settling insurers’ contribution claims against settling
insurers who would be protected by the proposed
§ 524(g) injunction, but ruled that the insurers would
not be permitted to address other plan-related issues
(including the propriety of the § 524(g) injunction
itself). 'The Thorpe bankruptcy court’s ruling may,
however, be difficult to reconcile with an earlier ruling
by the district court in that same case, that insurers
“would have standing to challenge a § 524(g) injunc-
tion that barred their claims against a party covered
under the injunction as the injunction would detri-
mentally affect [the insurers’] rights against the Set-
tling Insurers.”’*® In any event, whether insurer stand-
ing may properly be limited on an “issue by issue” basis
is likely a matter that will be taken up on appeal.

Given the central importance of the insurer standing
issue to both debtors and insurers, as well as the plan-
specific decisions rendered by many courts, one may
reasonably expect that the insurer standing issue will
continue to be litigated in case after case.

Effect Of § 524(g) On Insurer Contribution

Claims. Insurers of an asbestos debtor are specifically
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included among the class of third parties who are
entitled to be protected by a channeling injunction
entered under § 524(g).'* Policyholder-debtors typi-
cally extend that relief in their Chapter 11 plans to
insurers who have entered into settlement agreements
with the debtor pre-confirmation. In some instances,
plans allow insurers who settle post-confirmation to
also be protected by the court’s § 524(g) injunction.

Notwithstanding the statutory provision that parties’
claims may be enjoined only if they will be paid “in
whole or in part” by the § 524(g) trust,'* a dispute
has arisen in some cases regarding whether the relief
afforded to settling insurers in a § 524(g) plan may
extend so broadly so as to extinguish a non-settling
insurer’s state law rights to contribution (and related
remedies) against settling insurers.

Under some states’ law, non-settling insurers are per-
mitted to pursue contribution claims against settled
co-insurers on the same risk, because such claims are
viewed as independent of the underlying liability.""!
In many cases, a non-settling insurer’s contribution
claims against settling insurers who are protected by
the § 524(g) injunction are channeled to, and paid
by, the trust.'*? In other cases, proposed plans appear
to enjoin non-settling insurers’ assertion of contribu-
tion, subrogation, indemnity, setoff, and recoupment
rights without making any provision for the payment
or treatment of such claims. Non-settling insurers in
such cases have objected to the proposed plans based
on their failure to provide for their contribution
claims against settling insurers.'®® Those insurers ar-
gue that unless their contribution claims are classified
under the plan as claims that will be paid in full, they
are impaired creditors who not only have the right
to vote on the plan, but also are entitled to the same
protections available to other impaired creditors (such
as the protections afforded by the Bankruptcy Code’s
“cram down” provisions). The courts presiding over
those cases have yet to rule on whether and, if so, how,
those plans must provide for non-settling insurers’
contribution claims against settling insurers.

Alleged Bankruptcy Code Preemption Of Contrac-
tual Anti-Assignment Provisions. It has become
increasingly common for asbestos debtors to seek
rulings from the bankruptcy court, as part of plan
confirmation, that state law and/or contractual pro-
hibitions against a debtor’s proposed assignment of its

insurance policies are preempted by the Bankruptcy
Code where the plan in question seeks to assign such
insurance assets to a § 524(g) trust.

Specifically, debtors argue that § 524(g) requires them
to fund the trust with their assets, such as insurance
policies or insurance proceeds, and that the Bank-
ruptcy Code expressly permits them to transfer their
insurance assets to the trust “notwithstanding any
otherwise applicable nonbankruptcy law.”'**  Insur-
ers, in response, argue that while § 524(g) permits
debtors to fund the trusts with insurance assets,
debtors may not do so in violation of express anti-
assignment provisions in insurance policies. Debtors
counter that §§ 1123(a)(5) and 524(g) of the Bank-
ruptcy Code serve to preempt any contractual or state
law limitations that would otherwise bar an asbestos
debtor’s assignment of its insurance assets to a trust

authorized under § 524(g).

To date, courts considering this issue have generally
ruled that the Bankruptcy Code does, in fact, pre-
empt enforcement of anti-assignment provisions that
otherwise might preclude assignment of a debtor’s
insurance assets to a § 524(g) trust absent the insurers’
consent.'"® No circuit court has explicitly addressed
this issue,'# but given that most debtors rely on an
assignment of insurance assets to fund their proposed
§ 524(g) trusts, over insurer objections, we expect that
the issue will soon reach, and be decided by, a federal
circuit court.

Bankruptcy Courts And District Courts Jointly
Presiding Over Confirmation Hearings. The Bank-
ruptcy Code requires that § 524(g) injunctions be “is-
sued or affirmed by the district court that has jurisdic-
tion over the reorganization case.”' The bankruptcy
court does not, therefore, have the authority to enter
such an injunction on its own.

While § 524(g) is clear in requiring that the district
court must “issue or affirm” a channeling injunction,
nothing in the Bankruptcy Code or Bankruptcy
Rules addresses the procedure for obtaining such an
order, creating inconsistencies among jurisdictions
(and even among cases in the same jurisdiction) as
to how to comply with this requirement. In most
cases, bankruptcy courts have conducted confirma-
tion hearings and then entered an order confirming
the plan and recommending entry of an injunction,

11
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which is reviewed by the district court sitting as an
appellate court.'®® If the district court agrees with
the bankruptcy court, the confirmation order and
injunction are “afirmed,” thus satisfying § 524(g)(3)
(A). In some cases, district courts have withdrawn the
reference of the confirmation hearing and presided
over the confirmation hearing in the first instance
and, where appropriate, issued the confirmation or-
der and § 524(g) injunction.'” Other district courts
have refused such requests to withdraw the reference,
including as recently as February 26, 2009 in Quigley,
leaving the bankruptcy court to conduct the confir-
mation hearing by itself.'

In a few cases, bankruptcy judges and district judges
have presided jointly over hearings on confirmation
of plans that seek a § 524(g) injunction, even though
there is no basis for “shared” or “joint” jurisdiction
over a bankruptcy proceeding anywhere in the Bank-
ruptcy Code or the Judicial Code. Parties seeking
such “joint” hearings have done so on the grounds
that it would be more efficient to have the courts sit
together to hear and consider the evidence supporting
the propriety of the injunction, rather than presenting

the same evidence twice."!

Hearings where a bankruptcy judge and district judge
jointly preside threaten to create a host of procedural
issues. As an initial matter, it is unclear what roles the
district court and the bankruptcy court would each
be serving during the joint confirmation hearing, or
where one court’s responsibility would end and the
other’s begin. Further, if the bankruptcy judge issues
the confirmation order, the appeal would be taken to
the same district court that had presided jointly with
the bankruptcy judge at the confirmation hearing, thus
putting the district court in the unprecedented posi-
tion of reviewing rulings made in its presence. Because
the bankruptcy judge’s confirmation order could not
properly be appealed to the district court, it would be
difficult for any appeal to reach a circuit court, because
circuit courts generally do not have jurisdiction over
rulings by bankruptcy judges serving as trial judges.'

Despite these potential procedural and jurisdictional
difficulties, a bankruptcy judge and district court
judge recently presided jointly over the confirmation
hearing in the Burns and Roe asbestos bankruptcy
case. 'The district court granted the debtors’ motion
to partially withdraw the reference and ordered the

12

bankruptcy court to sit jointly with the district court
at the confirmation hearing “due to the Bankruptcy
Judge’s prior experience and knowledge of this mat-
ter” and because withdrawal of the reference would
“promote the efficient administration of the mat-
ter.”"® 'The court rejected objections that a joint con-
firmation hearing would amount to an inappropriate
“shared jurisdiction” by the two courts, based on its
conclusion that the objectors failed to cite any author-
ity for that argument.”* Ultimately, instead of some
sort of joint ruling, the district judge alone issued the
order and a lengthy opinion confirming the plan, and
nothing on the face of its order or opinion suggests
that the bankruptcy judge provided any input.'

Bankruptcy Trusts And Their Impact On Asbestos
Litigation. The substantial amount of money pres-
ently available to confirmed asbestos personal injury
trusts for the payment of claims — estimated to be
between $25 and $40 billion, with potentially up to
$1 million available for a mesothelioma plaintiff from
§ 524(g) trusts — has also impacted asbestos litigation
in the tort system.”® The significant amounts avail-
able to these trusts has enabled significant payments
to individual claimants.”” But this influx in trust
funding and payments being received by asbestos
claimants has created issues for non-debtor co-defen-
dants concerning the discoverability of information
being submitted to the trusts by asbestos claimants,
as well as the amounts being received by the claimants
from a particular trust. Non-debtor co-defendants
seek that information to avoid absorbing the liabilities
of debtor defendants, i.e., by paying more than their
proportionate share of liability, and to ensure that
they obtain appropriate credits in litigation.'®

Non-debtor co-defendants thus have argued, and
courts have agreed, that they are entitled to obtain
claims materials submitted to trusts in order to reduce
liability that had otherwise been expanded by being
forced to pick up a debtor-defendant’s “share.”’>
Non-debtor co-defendants have also argued that
asbestos claimants should not be permitted to delay
the submission of their claims to the trusts until after
solvent defendants have been pursued in the tort sys-
tem, thereby preventing a judgment reduction in the
tort system on account of recoveries obtained from
the trusts.'® Some courts have required claimants’
counsel to file or produce any bankruptcy claim forms
that were being contemplated, so that non-debtor co-
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defendants could set off from any damages award the
amounts received or to be received by the plaintiffs
from any bankruptcy trusts.'!

4, Conclusion

Many years of intense litigation in asbestos bankrupt-
cy cases has left a large number of open or unanswered
questions, about substantive law and procedure, that
will continue to be addressed in such cases in the
future. We look forward to reporting on such future
developments in Part 6 of this series of articles.
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Court’s First Day Scheduling Order, Exhibit A, Dkt.
No. 98, In re T H Agriculture & Nutrition, LLC,
No. 08-14692 (Bankr. S.D.N.Y. Dec. 11, 2008);

42.

43.

44.

Century’s Reservation Of Rights With Regard To Its
Objections To The Prepackaged Plan Of Reorgani-
zation Of T H Agriculture & Nutrition, LLC, Dkt.
No. 203, In re T H Agriculture & Nutrition, LLC,
No. 08-14692 (Bankr. S.D.N.Y. January 6, 2009);
Owens-lllinois, Inc.’s Objection To The Prepack-
aged Plan Of Reorganization, Dkt. No. 195, In re
T H Agriculture & Nutrition, LLC, No. 08-14692
(Bankr. S.D.N.Y. January 5, 2009); Preliminary
Objections To Prepackaged Plan Of reorganization
Of T H Agriculture & Nutrition, LLC, Dkt. No.
201, In re T H Agriculture & Nutrition, LLC, No.
08-14692 (Bankr. S.D.N.Y. January 5, 2009).

See Notice of Court Conference on Ex Parte Appli-
cation of Certain Insurers For Entry Of An Order
Scheduling An Expedited Hearing To Consider
Motion To Modify The Court’s First Day Schedul-
ing Order, Dkt. No. 100, In re T H Agriculture &
Nutrition, LLC, No. 08-14692 (Bankr. S.D.N.Y.
Dec. 11, 2008); Notice of Hearing On Motion To
Modify The Court’s First Day Scheduling Order,
Dkt. No. 107, In re T H Agriculture & Nutri-
tion, LLC, No. 08-14692 (Bankr. S.D.N.Y. Dec.
12, 2008); Notice of Court Conference, Dkt. No.
168, In re T H Agriculture & Nutrition, LLC,
No. 08-14692 (Bankr. S.D.N.Y. Dec. 22, 2008);
Notice of Court Conference Regarding Motion To
Modify Scheduling Order, Dkt. No. 177, In re T
H Agriculture & Nutrition, LLC, No. 08-14692
(Bankr. S.D.N.Y. Dec. 29, 2008); Notice of Court
Conference Regarding Motion To Modify Schedul-
ing Order, Dkt. No. 194, In re T H Agriculture &
Nutrition, LILC, No. 08-14692 (Bankr. S.D.N.Y.
Jan. 5, 2009); Notice of Court Conference Regard-
ing Motion To Modify Scheduling Order, Dkt. No.
242, In re T H Agriculture & Nutrition, LLC, No.
08-14692 (Bankr. S.D.N.Y. Jan. 16, 2009).

See Motion for an Order, Pursuant to Fed. R. Bankr.
P. 9019, Approving the Stipulation and Agreed Or-
der, and Incorporating the Provisions Therein Into
the Debtors’ Prepackaged Plan of Reorganization,
Dkt. No. 283, In re T H Agriculture & Nutrition,
LLC, No. 08-14692 (Bankr. S.D.N.Y. Jan. 28,
2009).

See So Ordered Stipulation And Agreed Order, Dkt.
No. 302, In re T H Agriculture & Nutrition, LLC,
No. 08-14692 (Bankr. S.D.N.Y. Feb. 10, 2009).

15
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45.

46.

47.

48.

49.

50.

51.

52.
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See Amended And Supplemental Order (A) Sched-
uling A Combined Hearing To Consider Approval
Of Disclosure Statement And Solicitation Proce-
dures, And Confirmation Of Prepackaged Plan Of
Reorganization, (B) Establishing Deadlines And
Procedures For Filing Objections, And (C) Approv-
ing Form And Manner Of Supplemental Notice Of
Combined Hearing, Dkt. No. 328, In re T H Ag-
riculture & Nutrition, LL.C, No. 08-14692 (Bankr.
S.D.N.Y. Mar. 5, 2009).

See Transcript Of Telephonic Conference Before
The Hon. Robert E. Gerber, In re T H Agriculture
& Nutrition, LLC, No. 08-14692 (Bankr. S.D.N.Y.
Jan. 12, 2009), at 52:17-59:3; Order Granting
Debtor’s Motion To Strike Owens-Illinois, Inc.’s
Objection To The Prepackaged Plan Of Reorganiza-
tion For Lack Of Standing, Dkt. No. 329, In re T
H Agriculture & Nutrition, LLC, No. 08-14692
(Bankr. S.D.N.Y. Mar. 5, 2009).

See Order Confirming ACandS’s Second Plan of
Reorganization Dated November 19, 2007, Dkt.
No. 3309, In re ACandS, Inc. No. 02-12687 (JKF)
(Bankr. D. Del. May 6, 2008).

See Order Affirming Confirmation Order And TIs-
suing Injunctions, Dkt. No. 3397, In re ACandS
Inc. No. 02-12687 (JKF) (Bankr. D. Del. June 27,
2008).

See In re ACandS, Inc., 311 B.R. 36, 42 (Bankr. D.
Del. 2004).

See Second Plan of Reorganization of ACandsS,
Inc. Under Chapter 11 of the United States
Bankruptcy Code, Dkt. No. 3109, In re ACandS
Inc., No. 02-12687 (JKF) (Bankr. D. Del. Jan.
4, 2008). See also Disclosure Statement Pursuant
To Section 1125 Of The Bankruptcy Code Relat-
ing To ACandS’s Second Plan of Reorganization
Dated November 19, 2007, Dkt. No. 3108, In
re ACandS, Inc., No. 02-12687 (JKF) (Bankr. D.
Del. Jan. 4, 2008).

See id. at 42.

See Opinion, Dkt. No. 35, In re Burns & Roe En-
terprises, Inc., No. 08-4191 (D.N.]. Feb. 23, 2009).

The authors represented an insurer in this matter.

53.

54.

55.

56.

57.

58.

59.

60.

See Fourth Amended Plan of Reorganization of
Burns and Roe Enterprises, Inc. And Burns and Roe
Construction Group, Inc., Dkt. No. 2370, Exh. I,
In re Burns & Roe Enterprises, Inc., No. 00-41610
(Bankr. D.N.J. June 9, 2008). See also Agreement
and Addendum to the Plan of Reorganization of
Burns and Roe Enterprises, Inc., and Burns and Roe
Construction Group, Inc., Dkt. No. 2162, Exh. A,

In re Burns & Roe Enterprises, Inc., No. 00-41610
(Bankr. D.N.J. Sept. 14, 2007).

See Opinion Regarding the Motion of First State
Insurance Company and Twin City Fire Insurance
Company for Summary Judgment Denying Confir-
mation of the Amended Joint Plan of Reorganization
Under Chapter 11 of the Bankruptcy Code of the
Debtors, The Official Asbestos Claimants’ Committee
and The Official Committee of Bondholders for Con-
goleum Corporation et al., Dated as of November 14,
2008, Dkt. No. 7218, In re Congoleum Corp., No.
03-51524 (KCF) (Bankr. D. N.]J. Feb. 26, 2009). The

authors represented an insurer in this matter.

See Opinion Resolving Motions And Cross Motion
For Summary Judgment On Confirmation Of Joint
Plan Of Reorganization Dated As Of February 5,
2008, Dkt. No. 6575, In re Congoleum Corp., No.
03-51524 (KCF) (Bankr. D. N.J. June 5, 2008).

The authors represented an insurer in this matter.
Id. at 21-22.

See Debtors’ Notice Of Appeal, Dkt. No. 6613, In
re Congoleum Corp., No. 03-51524 (KCF) (Bankr.
D. N.J. June 20, 2008).

See Stipulation And Consent Order, Dkt. No. 21,
Congoleum Corp. v. First State Ins. Co. (In re Con-
goleum Corp.), No. 3:08-cv-03645-FLW (D.N.].
Dec. 22, 2008).

See Order To Show Cause For Dismissal Or Conver-
sion In A Chapter 11 Case, Dkt. No. 6576, In re

Congoleum Corp., No. 03-51524 (KCF) (Bankr.
D.N.]. June 6, 2008).

See Minute Of Hearing Held, Outcome: Vacated
(related document: 6576 Show Cause), In re Con-
goleum Corp., No. 03-51524 (KCF) (Bankr. D.N.].
June 26, 2008).
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62.

63.

64.

65.

60.

See Amended Joint Plan of Reorganization Under
Chapter 11 Of The Bankruptcy Code Of The Debt-
ors, The Official Asbestos Claimants’ Committee
And The Official Committee Of Bondholders For
Congoleum Corporation, ez al., Dated As Of No-
vember 14, 2008, Dkt. No. 6998, In re Congoleum
Corp., No. 03-51524 (KCF) (Bankr. D. N.J. Now.
14, 2008).

See, e.g., Motion of First State Insurance Company
And Twin City Fire Insurance Company For Sum-
mary Judgment Denying Confirmation Of The
Amended Joint Plan Of Reorganization Under
Chapter 11 Of The Bankruptcy Code Of The
Debtors, The Official Asbestos Claimants’ Com-
mittee And The Official Committee of Bondholders
For Congoleum Corporation, et al., Dated As Of
November 14, 2008, Dkt. No. 7124, In re Con-
goleum Corp., No. 03-51524 (KCF) (Bankr. D.
N.J. Jan. 8, 2009); Travelers’ And St. Paul’s Joinder
In Memorandum Of Law In Support Of Motion
Of First State Insurance Company and Twin City
Fire Insurance Company For Summary Judgment
Denying Confirmation Of The Amended Joint Plan
Of Reorganization, Dkt. No. 7129, In re Congo-
leum Corp., No. 03-51524 (KCF) (Bankr. D.N.J.
January 9, 2009); Owens-Illinois, Inc.’s Preliminary
Objection To The Amended Joint Plan Of Reorga-
nization, Dkt. No. 7123, In re Congoleum Corp.,
No. 03-51524 (KCF) (Bankr. D.N.]J. January 8,
2009).

See Opinion Regarding the Motion of First State
Insurance Company and Twin City Fire Insurance
Company for Summary Judgment Denying Confir-
mation of the Amended Joint Plan of Reorganiza-
tion Under Chapter 11 of the Bankruptcy Code of
the Debtors, The Official Asbestos Claimants’ Com-
mittee and The Official Committee of Bondholders
for Congoleum Corporation et al., Dated as of No-
vember 14, 2008, Dkt. No. 7218, In re Congoleum
Corp., No. 03-51524 (KCF) (Bankr. D. N.J. Feb.
26, 2009).

Id. at 21-24.
Id. at 25.

See Order Confirming Third Amended Joint Plan
Of Reorganization Of Debtors And Debtors In

67.

68.

69.

70.

71.

72.

73.

74.

Possession, Dkt. No. 7509, In re Dana Corp., No.
06-10354 (BRL) (Bankr. S.D.N.Y. Dec. 26, 2007).
The authors represented several insurers in this
matter.

See Third Amended Joint Plan Of Reorganization
Of Debtors And Debtors In Possession, Dkt. No.
6671, In re Dana Corp., No.06-10354 (BRL)
(Bankr. S.D.N.Y. Oct. 23, 2007).

See Notice of Appeal, Dkt. No. 7540, In re Dana
Corp., No. 06-10354 (BRL) (Bankr. S.D.N.Y.
Jan. 3, 2008); Notice of Appeal, Dkt. No. 7544,
In re Dana Corp., No. 06-10354 (BRL) (Bankr.
S.D.N.Y. Jan. 4, 2008).

See Order, Dkt. No. 8344, In re Dana Corp.,
No. 06-10354 (BRL) (Bankr. S.D.N.Y. Sept. 30,
2008).

See Notice Of Appeal To The United States Court
Of Appeals For The Second Circuit, Dkt. No.
37, Ad Hoc Comm. of Asbestos Personal Injury

Claimants v. Dana Corp. (In re Dana Corp.), No.
08-cv-1037 (S.D.N.Y. Nov. 10, 2008).

See Mandate of United States Court of Appeals
for the Second Circuit on Stipulation of Voluntary
Dismissal of Valdez Appeal, Ad Hoc Comm. of As-
bestos Personal Injury Claimants v. Dana Corp. (In
re Dana Corp.), No. 08-cv-1037 (S.D.N.Y. entered
Jan. 9, 2009).

See Notice of (A) Entry of Order Confirming Fourth
Amended Joint Plan of Reorganization For Debtors
And Debtors-In-Possession (As Modified); (B) Ef-
fective Date of the Plan; (C) Substantial Consum-
mation of the Plan; And (D) Bar Dates For Certain
Administrative Claims And Professional Claims,

Dkt. No. 13940, In re Federal-Mogul Global Inc.,
No. 01-10578 (Bankr. D. Del. Dec. 27, 2007). The

authors represented several insurers in this matter.

See Fourth Amended Joint Plan of Reorganization,

Dkt. No. 11527, In re Federal-Mogul Global Inc.,
No. 01-10578 (Bankr. D. Del. Feb. 7, 2007).

See Order Confirming Fourth Amended Joint Plan
of Reorganization For Debtors and Debtors-In-

Possession (As Modified), Dkt. No. 13674, In re

17
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75.

76.

77.

78.

79.

80.

81.

82.
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Federal-Mogul Global Inc., No. 01-10578 (Bankr.
D. Del. Nov. 8, 2007).

See Order, Dkt. No. 13698, In re Federal-Mogul
Global Inc., No. 01-10578 (Bankr. D. Del. Nov. 14,
2007).

See Order Confirming Fourth Amended Joint Plan
of Reorganization For Debtors and Debtors-In-
Possession (As Modified), Dkt. No. 13673, In re
Federal-Mogul Global Inc., No. 01-10578 (Bankr.
D. Del. Nov. 8, 2007).

See Notice of (A) Entry of Order Confirming
Fourth Amended Joint Plan Of Reorganization For
Debtors And Debtors-In-Possession (As Modified);
(B) Effective Date Of The Plan; (C) Substantial
Consummation Of The Plan; And (D) Bar Dates
For Certain Administrative Claims And Profession-
al Claims, Dkt. No. 13940, In re Federal-Mogul
Global Inc., No. 01-10578 (Bankr. D. Del. Dec. 27,
2007).

See In re Federal-Mogul Global, Inc., 2008 WL
4493519, No. 01-10578 (Bankr. D. Del. Sept. 30,
2008).

See In re Federal-Mogul Global, Inc., 385 B.R. 560
(Bankr. D. Del. 2008).

See Minute Entry for proceedings held before Judge
Joseph H. Rodriguez — Argument on Bankruptcy
Appeal held on 11/12/2008; Decision Reserved,
Certain Underwriters at Lloyds, London v. Federal-
Mogul Global, Inc. (In re Federal-Mogul Global,
Inc.), Nos. 08-229 and 08-230 (D. Del. Nov. 12,
2008).

See, e.g. Official Comm. Of Asbestos Claimants

v. G-I Holdings, Inc. (In re G-1 Holdings, Inc.),
385 F3d 313 (3d Cir. 2004); Official Comm. of

Asbestos Claimants of G-I Holdings, Inc. v. Hey-
man, 359 B.R. 452 (S.D.N.Y. 2007). The authors

represent a defendant in an adversary proceeding in

this matter.

See Official Comm. Of Asbestos Claimants v. G-I
Holdings, Inc., 295 B.R. 211, 221 (D.N.]. 2003);
Transcript of Decision, Dkt. No. 5221, In re G-I
Holdings Inc., No. 01-30135 (RG) (Bankr. D.N.].

83.

84.

85.

86.

87.

88.

89.

90.

Jul. 20, 2005) at 20 (recognizing that the estimation
of debtors’ asbestos liability must occur “before this
case can move forward to a plan”); Transcript of
Decision, Dkt. No. 5910, In re G-I Holdings Inc.,
No. 01-30135 (RG) (Bankr. D.N.]. Feb. 17, 2006)
at 29 (same).

See, e.g., Application Of G-I Holdings Inc. For
Order Pursuant To 11 U.S.C. § 502(c) Establishing
Method To Liquidate Asbestos Claims, Dkt. No.
1178, In re G-I Holdings Inc., No. 01-30135 (RG)
(Bankr. D.N.J. Jun. 19, 2002).

See Joint Plan Of Reorganization Of G-I Holdings
Inc. amd ACI Inc. Under Chapter 11 Of The Bank-

ruptcy Code, Dkt. No. 8190, In re G-I Holdings Inc.,
No. 01-30135 (RG) (Bankr. D. N.J. Aug. 21, 2008).

See United States Motion To Appoint An Exam-
iner, Dkt. No. 8496, In re G-I Holdings Inc., No.
01-30135 (RG) (Bankr. D. N.J. Nov. 11, 2008).

See Order Denying United States Motion To Ap-
point An Examiner, Dkt. No. 8669, In re G-I Hold-
ings Inc., No. 01-30135 (RG) (Bankr. D. N.J. Dec.
22,2008).

See Order of Adjournment, Dkt. No. 8856, In re
G-I Holdings Inc., No. 01-30135 (RG) (Bankr. D.
N.J. Jan. 30, 2009).

See Revised Memorandum Opinion On Confirma-
tion Of Third Amended Plan Of Reorganization
For North American Refractories Company, Et Al.
Dated December 28, 2005 and Third Amended
Plan Of Reorganization For Global Industrial Tech-
nologies, Inc. Et Al. Dated December 28, 2005 As
Supplemented, Dkt. No. 7886, In re Global Indus.
Techs., Inc., No. 02-21626 (Bankr. W. D. Pa. Nov.
13, 2007), also docketed as Dkt. No. 5507, In re
North American Refractories Co., No. 02-20198
(Bankr. W. D. Pa. Nov. 13, 2007).

See Appeal From Bankruptcy Court to District
Court, Dkt. No.5597, In re North American Re-
fractories Co., No. 02-20198 (Bankr. W. D. Pa.
Dec. 27, 2007).

See Memorandum and Order, Dkt. No. 8380, In re
Global Indus. Techs., Inc., No. 02-21626 (Bankr.
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91.

92.

93.

94.

95.

96.

W. D. Pa. July 28, 2008), also docketed as Dkt. No.
5898, In re North American Refractories Co., No.
02-20198 (Bankr. W. D. Pa. ]uly 28, 2008).

See Order Approving Settlement Of The Statutory,
Hawaii And Common Law Direct Actions And
Clarifying Confirmation Order, Including Insur-
ance Settlement Order And Channeling Injunction,

Dkt. No. 3751, In re Johns-Manville Corp., No.
82-11656 (Bankr. S.D.N.Y. Aug. 17, 2004).

In re Johns-Manville Corp., 380 B.R. 49 (S.D.N.Y.
20006).

See Johns-Manville Corp. v. Chubb Indem. Ins.
Co., 517 E3d 52, 68 (2d Cir. 2008).

See Brief for Petitioners, Travelers Indem. Co. v.
Bailey, No. 08-295 (U.S. Sept. 4, 2008); Common

Law Settlement Counsel v. Bailey, No. 08-307 (U.S.
Sept. 4, 2008).

The Travelers Indem. Co. v. Bailey, _ S. Ct. ___,
2008 WL 4106796, No. 08-295 (U.S. Dec. 12,
2008).

See Quigley Company, Inc. Fourth Amended Plan of
Reorganization Under Chapter 11 of the Bankrupt-
cy Code, Dkt. No. 1098, In re Quigley Co., Inc.,
No. 04-15739 (Bankr. S.D.N.Y. May 18, 2007);
Quigley Company, Inc. Fourth Amended And Re-
stated Plan of Reorganization Under Chapter 11 of
the Bankruptcy Code, Dkt. No. 1125, In re Quigley
Co., Inc., No. 04-15739 (Bankr. S.D.N.Y. June 7,
2007); Quigley Company, Inc. Fourth Amended
And Restated Plan of Reorganization Under Chapter
11 of the Bankruptcy Code (As Modified As Of July
11, 2007), Dkt. No. 1175, In re Quigley Co., Inc.,
No. 04-15739 (Bankr. S.D.N.Y. July 11, 2007);
Quigley Company, Inc. Fourth Amended And

Restated Plan of Reorganization Under Chapter 11
of the Bankruptcy Code (As Modified As Of No-
vember 5, 2007), Dkt. No. 1175, In re Quigley Co.,
Inc., No. 04-15739 (Bankr. S.D.N.Y. Nov. 5, 2007);
Quigley Company, Inc. Fourth Amended And Re-
stated Plan Of Reorganization Under Chapter 11 Of
The Bankruptcy Code (As Modified As Of March
28, 2008), Dkt. No. 1380, In re Quigley Co., Inc.,
No. 04-15739 (Bankr. S.D.N.Y. March 28, 2008).
The authors represent several insurers in this matter.

97.

98.

99.

100.

101.

102.

103.

See Objection Of The Ad-Hoc Committee Of Tort
Victims To The Debtor’s Motion (I) Approving
Quigley’s Fifth Amended And Restated Disclosure
Statement; (II) Approving First Amended Ballot
Solicitation And Tabulation Procedures, Forms Of
Ballots, And Manner Of Notice; (III) Estimating
Each Asbestos PI Claim Solely For Voting Purposes
Using Amounts Set Forth In The Asbestos PI Trust
Distribution Procedures; And (IV) Fixing Date,
Time And Place For Confirmation Hearing And
Deadline For Filing Objections Thereto, Dkt.
No. 1165, In re Quigley Co., Inc., No. 04-15739
(Bankr. S.D.N.Y. July 6, 2007).

In re Quigley Co., Inc., 377 B.R. 110, 116-18
(Bankr. S.D.N.Y. 2007)

See Notice of Presentment By Quigley Company,
Inc. Of Order: (I) Approving Quigley’s Disclosure
Statement; (II) Approving First Amended Ballot So-
licitation And Tabulation Procedures, Forms of Bal-
lots, And Manner Of Notice; (III) Estimating Each
Asbestos PI Claim Solely For Voting Purposes Using
Amounts Set Forth In The Asbestos PI Trust Dis-
tribution Procedures; And (IV) Fixing Date, Time
and Place For Confirmation Hearing And Deadline
For Filing Objections Thereto, Dkt. No. 1261, In re
Quigley Co., Inc., No. 04-15739 (Bankr. S.D.N.Y.
Nov. 7, 2007).

See Memorandum In Response To Notice of Pre-
sentment On Balloting And Solicitation Materi-

als, Dkt. No. 1278, In re Quigley Co., Inc., No.
04-15739 (Bankr. S.D.N.Y. Nov. 19, 2007).

See In re Quigley Co., Inc., 383 B.R. 19, 27-29
(Bankr. S.D.N.Y. 2008).

See Memorandum Of Law Of The United States
Trustee In Support Of Motion For An Order Con-
verting This Case To Case Under Chapter 7 Or
Dismissing This Case, Dkt. No. 1089, In re Quigley
Co., Inc., No. 04-15739 (Bankr. S.D.N.Y. May 11,
2007).

See Motion Of the Ad-Hoc Committee Of Tort
Victims To Appoint Trustee Pursuant To 11 U.S.C.
§ 114(a) and Modify Temporary Injunction, Dkt.
No. 1075, In re Quigley Co., Inc., No. 04-15739
(Bankr. S.D.N.Y. May 2, 2007).

19
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104.

105.

106.

107.

108.

109.

110.

111.
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See Motion Of Quigley Company, Inc. And Pfizer
Inc. For Determination That Quigley’s Insurers
May Not Participate In Plan Confirmation Pro-
ceedings As To Issues That Do Not Affect Insurers
Contractual Rights, Dkt. No. 1416, In re Quigley
Co., Inc., No. 04-15739 (Bankr. S.D.N.Y. May 22,
2008).

See In re Quigley Co., Inc., 391 B.R. 695 (Bankr.
S.D.N.Y. 2008).

See, e.g., Motion Of Quigley Company, Inc. and
Pfizer Inc. For Order To Strike Plan Objections of
Continental Casualty Company And Continental
Insurance Company And Joining Insurers, And
Motions for Sanctions, Dkt. No. 1575, In re Quig-
ley Co., Inc., No. 04-15739 (Bankr. S.D.N.Y. Oct.
16, 2008); Opposition of Continental Casualty
Company and Continental Insurance Company
To Motion Of Quigley Company, Inc. And Pfizer,
Inc. For Order To Strike Plan Objections And To
Impose Sanctions, Dkt. No. 1636, In re Quigley
Co., Inc., No. 04-15739 (Bankr. S.D.N.Y. Dec. 2,
2008).

See, e.g., Motion of Hartford Accident And Indem-
nity Company And First State Insurance Company
To Dismiss Chapter 11 Cases, Dkt. No. 780, In re
American Capital Equipment, LLC and Skinner

Engine Co., Inc., No. 01-23987 (Bankr. W.D. Pa.
June 9, 2005). The authors represent several insur-
ers in this matter.

See Order, Dkt. No. 1089, In re American Capital

Equipment, LLC and Skinner Engine Co., Inc., No.
01-23987 (Bankr. W.D. Pa. June 9, 2006).

See Memorandum and Order, Dkt. No. 1166, In
re American Capital Equipment, LLC and Skinner
Engine Co., Inc., No. 01-23987 (Bankr. W.D. Pa.
May 14, 2007).

See In re American Capital Equipment, LLC, 296
Fed. Appx. 270, No. 07-2546 (3d Cir. Oct. 16,

2008).

See Transcript of Hearing Held Sept. 11, 2006, Dkt.
No. 13283. In re W.R. Grace & Co., No. 01-01139
(JKF) (Bankr. D. Del. Sept. 21, 2006). The authors
represent several insurers in this matter.

112.

113.

114.

115.

116.

117.

See, e.g., Order Denying Extension Of Exclusiv-
ity And Terminating Same, Dkt. No. 16396, In re
W.R. Grace & Co., No. 01-01139 (JKF) (Bankr. D.
Del. July 26, 2007) (stating that issues concerning

Grace’s asbestos-related liabilities remain unresolved
and litigation regarding the estimation of those
claims was ongoing, and that there were numerous

disputes in the estimation litigation).
See id.

See Plan Of Reorganization Under Chapter 11 Of
The Bankruptcy Code Of The Official Committee
Of Asbestos Personal Injury Claimants And The
Future Claimants’ Representative For W.R. Grace &
Co., Et. Al. Dates As Of November 5, 2007, Dkt.
No. 17306, In re W.R. Grace & Co., No. 01-01139
(JKF) (Bankr. D. Del. Nov. 5, 2007).

See Joint Plan Of Reorganization Under Chapter 11
Of The Bankruptcy Code Of W.R. Grace & Co. Et.
Al., The Official Committee Of Asbestos Personal
Injury Claimants, The Asbestos PI Future Claim-
ants’ Representative, And The Official Committee
Of Equity Security Holders Dated As Of September
19, 2008, Dkt. No. 19579, In re W.R. Grace &
Co., No. 01-01139 (JKF) (Bankr. D. Del. Sept. 19,
2008).

See Preliminary Objection Of The Official Commit-
tee Of Unsecured Creditors To The First Amended
Joint Plan Of Reorganization Under Chapter 11 Of
The Bankruptcy Code Of W.R. Grace & Co., Et.
Al., The Official Committee Of Asbestos Personal
Injury Claimants, The Asbestos PI Futures Claim-
ants’ Representatives, And The Official Committee
Of Equity Holders, Dated November 10, 2008,
Dkt. No. 20308, In re W.R. Grace & Co., No.
01-01139 (JKF) (Bankr. D. Del. Dec. 22, 2008).

See, e.g., Preliminary Objection To The Joint Plan
Of Reorganization Under Chapter 11 Of The
Bankruptcy Code Of W.R. Grace & Co. Et. Al,
The Official Committee Of Asbestos Personal In-
jury Claimants, The Asbestos PI Future Claimants’
Representative, And the Official Committee Of
Equity Security Holders, Dkt. No. 20305, In re
W.R. Grace & Co., No. 01-01139 (JKF) (Bankr.
D. Del. Dec. 22, 2008); Preliminary Objections
Of The Scotts Company, LLC To Confirmation Of
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118.

119.

120.

121.

122.

123.

124.

125.

126.

127.

The First Amended Joint Plan Of Reorganization,
As Amended, Dkt. No. 20306, In re W.R. Grace &
Co., No. 01-01139 (JKF) (Bankr. D. Del. Dec. 22,
2008); Libby Claimants’ Preliminary Objections
To First Amended Joint Chapter 11 Plan, Dkt. No.
21313, In re W.R. Grace & Co., No. 01-01139
(JKF) (Bankr. D. Del. Dec. 22, 2008).

See First Amended Joint Plan Of Reorganization
Under Chapter 11 Of The Bankruptcy Code Of
W.R. Grace & Co. Et. Al., The Official Commit-
tee Of Asbestos Personal Injury Claimants, The
Asbestos PI Future Claimants’ Representative, And
the Official Committee Of Equity Security Holders
Dated February 3, 2009, Dkt. No. 20666, In re
W.R. Grace & Co., No. 01-01139 (JKF) (Bankr. D.
Del. February 3, 2009).

See Second Amended Case Management Order Re-
lated To The First Amended Joint Plan Of Reorgani-
zation, Dkt. No. 20622, In re W.R. Grace & Co., No.
01-01139 (JKF) (Bankr. D. Del. Jan. 29, 2009).

Id.

As the congressional sponsor of § 524(g) explained,
“the reorganized company becomes the goose that
lays the golden egg by remaining a viable operation
and maximizing the trust’s assets to pay claims.”

140 Cong. Rec. S 4521-01, at S 4523.
See 11 U.S.C. § 524(g)(1)(A).

See 11 U.S.C. § 1141(d)(3).

In re Combustion Eng’g, Inc., 391 E3d 191, 248
(3d Cir. 2004).

In re Western Asbestos Co., 313 B.R. 832, 854
(Bankr. N.D. Cal. 2003).

Transcript of Disclosure Statement Before Honor-
able Judith K. Fitzgerald United States Bankruptcy
Judge, Dkt. No. 3278, In re The Flintkote Co., No.
04-11300 (JKF) (Bankr. D. Del. May 9, 2008) at
40:20-24. 'The authors represent an insurer in this

matter.

See Disclosure Statement Regarding Joint Plan
Of Reorganization In Respect Of The Flintkote

128.

129.

130.

Company And Flintkote Mines Limited, Dkt.
No. 2426, In re The Flintkote Co., No. 04-11300
(JKF) (Bankr. D. Del. Jun. 18, 2007) at 11; Fifth
Amended And Restated Disclosure Statement
With Respect To Quigley Company, Inc. Fourth
Amended And Restated Plan Of Reorganization
Under Chapter 11 Of The Bankruptcy Code, Dkt.
No. 1379, In re Quigley Co., Inc., No. 04-15739
(Bankr. S.D.N.Y. Mar. 28, 2008) at 6; Second
Amended Disclosure Statement Under 11 U.S.C.
§ 1125 In Support Of Plan Of Reorganization
Of Porter-Hayden Company, Dkt. No. 804, In re
Porter-Hayden Co., No. 02-54152 (Bankr. D. Md.
Sept. 16, 2005) at 20-21, 79-80.

In Flintkote, the bankruptcy court observed that the
debtor’s pre-petition claims processing activity was
not an “operation” sufficient to satisfy the require-
ments of § 524(g), stating that “the reality is that
what it’s doing in terms of managing its assets is re-
ally liquidating. It’s not operating a business,” and
that for going concern purposes, that activity is “an
irrelevancy.” Transcript of Hearing on Disclosure
Statement Before Honorable Judith K. Fitzgerald
United States Bankruptcy Judge, Dkt. No. 3278, In
re The Flintkote Co., No. 04-11300 (JKF) (Bankr.
D. Del. May 9, 2008) at 12:7-17, 14:6-10.

See Disclosure Statement Regarding Amended Joint
Plan Of Reorganization In Respect Of The Flint-
kote Company And Flintkote Mines Limited, Dkt.
No. 3629, In re The Flintkote Co., No. 04-11300
(JKF) (Bankr. D. Del. Sept. 9, 2008) at 12-16.

See First Amended Disclosure Statement Concern-
ing The First Amended Joint Plan Of Reorganiza-
tion Of Thorpe Insulation Company And Pacific
Insulation Company Under Chapter 11 Of The
Bankruptcy Code, Dkt. No. 1221, In re Thorpe
Insulation Co., No. 07-19271 (Bankr. C.D. Cal.
Jul. 30, 2008) at 8, 40.

See Baron & Budd v. Unsecured Asbestos Claimants

Comm. (In re Congoleum Corp.), 321 B.R. 147,

159-60 (D.N.]J. 2005); In re Congoleum Corp.,
362 B.R. 167, 174 (Bankr. D.N.]. 2007); Hartford

Acc. & Indem. Co. v. Am. Capital Equip., Inc. (In
re Am. Capital Equip., Inc.), No. 06-0891, slip op.
at 9-10 (W.D. Pa. Aug. 25, 2006); Transcript of

Hearing at 9:21-25, In re Am. Capital Equip., Inc.,

21
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132.

133.

134.

135.
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No. 01-23988 (MBM) (Bankr. W.D. Pa. Aug. 15,
2005); Transcript of Hearing at 15, In re Plibrico
Co., No. 02B09952 (Bankr. N.D. IlIl. July 20,
2005); Order Revising Confirmation Schedule on
First Amended Joint Plan of Liquidation at 3, In
re Lloyd E. Mitchell, Inc., No. 06-13250 (NVA)
(Bankr. D. Md. Aug. 20, 2008).

See Opinion Regarding the Motion of First State
Insurance Company and Twin City Fire Insur-
ance Company For Summary Judgment Denying
Confirmation Of The Amended Joint Plan Of Re-
organization . . . Dated As Of November 14, 2008
at 4, Dkt. No. , In re Congoleum Corp., No.
03-51524 (KCF) (Bankr. D. N.J. Feb. 26, 2009).

See In re Federal-Mogul Global, Inc., 2007 WL
4180545, No. 01-10578 (Bankr. D. Del. Nov. 17,
2007) (“because the Plan has been rendered ‘insur-
ance neutral’ and broadly preserves the Asbestos In-

surance Companies’ rights and defenses to coverage,
the Plan does not affect the direct interests of the
Asbestos Insurance Companies (with the exception
of the assignment issue . . .)”); Revised Findings Of
Fact And Conclusions Of Law Regarding Debtors’
Third Amended Plan Of Reorganization, Dkt.
No. 5507, In re North American Refractories Co.,
No. 02-20198 (JKF) (Bankr. W.D. Pa. Nov. 14,
2007)).

Harford Acc. & Indem. Co. v. North American
Refractories Co., Dkt. No. 42, No. 07-1750 (W.D.
Pa. Jul. 25, 2008).

See Motion for an Order, Pursuant to Fed. R. Bankr.
P 9019, Approving the Stipulation and Agreed Or-
der, and Incorporating the Provisions Therein Into
the Debtors’ Prepackaged Plan of Reorganization,
Dkt. No. 283, In re T H Agriculture & Nutrition,
LLC, No. 08-14692 (Bankr. S.D.N.Y. Jan. 28,
2009). Certain insurers take the position thata plan
containing a § 524(g) injunction can, by definition,

never be insurance neutral.

Opinion Regarding the Motion of First State Insur-
ance Company and Twin City Fire Insurance Com-
pany for Summary Judgment Denying Confirma-
tion of the Amended Joint Plan of Reorganization
Under Chapter 11 of the Bankruptcy Code of the
Debtors, The Official Asbestos Claimants’ Com-

136.

137.

138.

139.

140.

141.

142.

143.

144.

mittee and The Official Committee of Bondholders
for Congoleum Corporation et al., Dated as of No-
vember 14, 2008, Dkt. No. 7218, In re Congoleum
Corp., No. 03-51524 (KCF) (Bankr. D. N.J. Feb.
26, 2009), at 4-5.

Id. at 5.

See In re Quigley Co., Inc., 391 B.R. 695, 706-07
(Bankr. S.D.N.Y. 2008).

Order Granting Motion To Dismiss Appeals at 3,
In re Thorpe Insulation Co., No. CV 08-3711 DSF
(C.D. Cal. Oct. 8, 2008).

See 11 U.S.C. § 524(g)(4)(a)(i))(III) (authorizing
issuance of a supplemental channeling injunction in
favor of any third party whose alleged liability arises
from “the third party’s provision of insurance to the
debtor or a related party”).

11 U.S.C. § 524(g)(1)(B).

See, e.g., Employers Ins. Co. of Wausau v. Travelers
Indem. Co., 141 Cal. App. 4th 398, 403, 46 Cal.

Rptr. 3d 1, 4 (2006); Fireman’s Fund Ins. Co. v.

Maryland Cas. Co., 65 Cal. App. 4th 1279, 1293,
77 Cal. Rptr. 2d 296, 303 (1998).

See, e.g., Fourth Amended Joint Plan of Reorga-
nization, Dkt. No. 11527, In re Federal-Mogul
Global Inc., No. 01-10578 (Bankr. D. Del. Feb. 7,
2007).

See, e.g., Certain Insurers’ Preliminary Objection
To Confirmation Of Plan, Dkt. No. 1515, In re
Thorpe Insulation Co., No. 07-19271 (Bankr. C.D.
Cal. Oct. 14, 2008); Aviva Insurance Company Of
Canada’s Preliminary Objections To Plan Confir-
mation, Dkt. No. 3776, In re The Flintkote Co.,
No. 04-11300 (JKF) (Bankr. D. Del. Nov. 6, 2008).
In Thorpe, after the confirmation hearing started,

the plan proponents’ Second Amended Plan made
certain modifications designed to address insurers
objections to the extinguishment of their contribu-
tion claims. The sufficiency of such changes is likely
to be addressed when the confirmation hearing
resumes April 2, 2009.

11 U.S.C. § 1123(a)(5)(B).
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145.

146.

147.

148.

See In re Kaiser Aluminum, 343 B.R. 88, 95 (D.
Del. 2006); In re Congoleum Corp., No. 03-51524,
2008 WL 4186899, at *2 (Bankr. D.N.]. Sept. 2,
2008), In re Federal-Mogul Global, Inc., 385 B.R.
560, 571 (Bankr. D. Del. 2008); Memorandum
Order, Dkt. No. 7703, In re Global Indus. Techs.,
Inc., No. 02-21626 (Bankr. W.D. Pa. Sept. 21,
2007); OneBeacon Am. Ins. Co. v. A.P1., Inc., No.
Civ. 06- 167(JNE), 2006 WL1473004, at *3 (D.
Minn. May 25, 2006); In re Babcock & Wilcox
Co., No. 00-10992-95, 2004 WL 4945985, at
*18 (Bankr. E.D. La. Nov. 9, 2004); In re Western
Asbestos Co., 313 B.R. 832, 858 (Bankr. N.D. Cal.
2003).

In Combustion Engineering, the Third Circuit
noted that anti-assighment provisions of a debtor’s
insurance policies would not prevent the assign-
ment of proceeds of those policies to the bankruptcy
estate, citing §§ 541 and 1123 of the Bankruptcy
Code. See 391 FE3d at 218 n.27. But the precise
issue of whether state law prohibitions against a
debtor’s proposed assignment of its debtor’s insur-
ance policies to a proposed § 524(g) trust (rather
than to the debtor’s estate) are preempted by the
Bankruptcy Code was not before, and thus not
decided by, the court in that case.

11 US.C. § 524(2) 3)(A).

See, e.g., Combustion Engineering, 391 E3d 190,
revg In re Combustion Eng’g, Inc., 295 B.R. 459
(Bankr. D. Del. 2003) (bankruptcy court sat sepa-
rately at confirmation hearing; on appeal, district
court affirmed channeling injunction recom-
mended by bankruptcy court; district court order
reversed on appeal); In re Armstrong World Indus.,
Inc., 432 F.3d 507 (3d Cir. 2005), 4ff¢ In re Arm-
strong World Indus., Inc., 320 B.R. 523 (D. Del.
2005) (bankruptcy court sat separately at confir-
mation hearing; district court reversed bankruptcy
court’s recommendation of confirmation, and
circuit court affirmed the district court’s ruling);
In re A.P1., Inc., No. 05-30073 (Bankr. D. Minn.)
(bankruptcy court sat separately at confirmation

hearing; its confirmation order was later affirmed
by the district court); In re Babcock & Wilcox Co.,
No. 00-10992 (Bankr. E.D. La.) (bankruptcy court
sat separately at confirmation hearing; its confirma-

tion order was later affirmed by the district court);

149.

150.

151.

152.

In re Kaiser Aluminum Corp., No. 02-10429
(Bankr. D. Del.) (bankruptcy court sat separately

at confirmation hearing; its confirmation order was
appealed to the district court); In re Western As-
bestos Co., No. 02-46284-86, (Bankr. N.D. Cal.)
(bankruptcy court sat separately at confirmation

hearing; its confirmation order was affirmed on

appeal).

See, e.g., In re Fuller-Austin Insulation Co., 1998
WL 812388 (D. Del. Nov. 10, 1998).

See- Order Denying Ad Hoc Committee of Tort
Victims Motion to Partially Withdraw The Refer-
ence, Dkt. No. 1772, In re Quigley Co., Inc., No.
04-15739 (Bankr. S.D.N.Y. Feb. 27, 2009), also
filed in Dist. Ct. No. 09 Civ. 117 (CM) (DFE)
(S.D.N.Y. Feb. 26, 2009).

See, e.g., Motion Of Quigley Company, Inc. And
Pfizer, Inc. For An Order Partially Withdrawing The
Reference, Dkt. No. 709, In re Quigley Co., Inc.,
No. 04-15739 (Bankr. S.D.N.Y. Apr. 19, 2006);
Debtors’ Motion For Entry Of An Order With-
drawing The Reference Of The Plan Confirmation
Hearing Pursuant To 28 U.S.C. § 157(d) And
Authorizing The Bankruptcy Judge To Co-Preside
With The District Court Judge Over The Plan
Confirmation Heraing, Dkt. No. 2449, In re Burns
& Roe Enters., Inc., No. 00-41610 (Bankr. D.N.J.
Aug. 18,2008); In re ].T. Thorpe Co., 308 B.R. 782
(Bankr. S.D. Tex. 2003).

See 28 U.S.C. § 158(d).

The procedural and jurisdictional issues created
by “shared” jurisdiction are hardly theoretical. In
In re J.T. Thorpe Co., No. 02-41487 (Bankr. S.D.
Tex.), the bankruptcy judge and district court judge

jointly presided over the confirmation hearing.
Later, the bankruptcy court issued a confirmation
order and, during the ten-day bankruptcy appeal
period, the district court issued a separate confirma-
tion order. The bankruptcy court’s confirmation
order was appealed to the district court, where it
was assigned to the same judge who presided at the
confirmation hearing. The appellants moved to
recuse the district judge from hearing the appeal,
since the bankruptcy court order was issued follow-

ing a hearing at which the district judge herself had

23
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154.

155.

156.
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presided. At the same time, the appellants appealed
the district court’s confirmation order to the Fifth
Circuit. As a result, the same hearing was on appeal
to two different courts at the same time. Ultimately,
the Fifth Circuit had to exercise its extraordinary
mandamus power to try to bring some order to the
confusion. See In re American Motorists Ins. Co.,
No. 03-20112 (5th Cir. Feb. 18, 2003). The au-
thors represented one of the appellants/petitioners

in that case.

In re Burns & Roe Enters., Inc., 2008 WL 4280099,
at *1 (D.N.]. Sept. 15, 2008).

See id.

See Opinion, Dkt. No. 35, In re Burns & Roe
Enterprises, Inc., No. 08-4191 (D.N.]. Feb. 23,
2009).

See Charles Bates and Charles Mullin, State Of The
Asbestos Litigation Environment — October 2008,
Mealey’s Litigation Report: Asbestos, Vol. 23, No.
19 (Nov. 2008), at 36 (reporting that $25.7 billion
in hard assets is currently available to 35 confirmed
asbestos personal injury trusts); Defendant Owens-
Illinois, Inc. And Other Defendants’ Brief Relating
To Interpretation Of Chapter 33 As To “Bankrupt”
Responsible Third Parties, LEXISNEXIS File &
Serve No. 21452970, In re: Asbestos Litigation,
No. 2004-03964 (11th Dist. Ct., Harris Cty., Tex.,
Sept. 11, 2008), at 7 (stating that nearly $40 billion
in assets is currently held by asbestos personal injury
trusts for the payment of claims).

See Defendant Owens-Illinois, Inc. And Other
Defendants’ Brief Relating To Interpretation Of
Chapter 33 As To “Bankrupt” Responsible Third
Parties, LEXISNEXIS File & Serve No. 21452970,
In re: Asbestos Litigation, No. 2004-03964 (11th
Dist. Ct., Harris Cty., Tex., Sept. 11, 2008), at Exh.
W (listing payments available to mesothelioma
claimants from confirmed asbestos personal injury
trusts of up to $1 million per claim).

See, e.g., Shelley, et al., The Need For Transparency
Between The Tort System And Section 524(g) Trusts,

Norton ]J. Bankr. L. & Prac., Vol. 17 (Apr. 2008).

159.

160.

161.

See, e.g., Drabczyk v. Amchem Prods., Inc., Index
No. 2005/1583 (N.Y. Supr., Erie Cty., Jan. 18,
2008) (ordering disclosure of proof of claim forms

filed with bankruptcy trusts; such forms “may con-
tain information concerning product identification,
the claimant’s work history and exposure to asbes-
tos, causation and apportionment of fault . . .”);
Volkswagen of America, Inc. v. Superior Court, 139
Cal. App.4th 1481, 1493-96 (2006) (holding most
documents claimants submitted to a § 524(g) bank-
ruptcy trust in support of its claim were discoverable
in tort litigation).

See, e.g., Shelley, The Need For Transparency Between
The Tort System And Section 524(g) Trusts, at 282;
Defendant Owens-Illinois, Inc. And Other Defen-
dants’ Brief Relating To Interpretation Of Chapter
33 As To “Bankrupt” Responsible Third Parties,
LEXISNEXIS File & Serve No. 21452970, In re:
Asbestos Litigation, No. 2004-03964 (11th Dist.
Ct., Harris Cty., Tex., Sept. 11, 2008) at 8-9.

See, e.g., Transcript of Proceedings in consoli-
dated pretrial hearing before Hon. Shirley Werner
Kornreich, Index Nos. 1037729/07, 105609/03,
105136/07, 107449/07, 104144/07, 106808/07,
117395/06, 116617/06 (N.Y. Supr., N.Y. Cty., Jan.
24, 2008) at 45-46, 51(ordering counsel to file any
claims against any bankruptcy trust that they were
going to file, and stating that claimants’ counsel’s
delay in submitting claims to bankruptcy trusts was
“gamesmanship” and that the court would “vacate
any verdict” in favor of a plaintiff who filed a claim
against a bankruptcy trust after the verdict had
been rendered); Coulter v. AstenJohnson, Inc., No.
01-2-34675-0 (Wash. Super., King Cty., May 30,
2008) (finding that because “Plaintiffs’ judgment

against Asten is subject to a setoff for every dollar
received . . . Plaintiffs did not have an incentive to
maximize their recovery from bankruptcy trusts and
claims facilities;” that “Plaintiffs’ records show that
they submitted claims to only a small number of
available bankruptcy trusts” and holding that defen-
dant was entitled to setoffs from verdict including
“amounts that can be obtained by application to
existing bankruptcy trusts” and “amounts that can
be obtained from bankruptcy trust[s] expected to
soon become available”). m
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