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STATE OF I LLINO S )
COUNTY OF C O O K )

IN THE CI RCU T COURT OF COOK COUNTY, | LLINO S
COUNTY DEPARTMENT - CHANCERY DI VI SI ON

UNI QUE CONCEPTS, LLC,
Plaintiff,
No. 2020 CH 04342

VS.

STATE FARM FI RE AND

)
)
)
)
)
)
)
CASUALTY COMPANY, et al., )
)
)

Def endant s.

ZOOM VI DEOCONFERENCE TRANSCRI PT OF PROCEEDI NGS
had in the above-entitled cause on the 7th day of
July, A.D. 2021, at 10:30 a.m

BEFORE: HONORABLE CELI A G. GAVMRATH

Veritext Lega Solutions
WWw.veritext.com 888-391-3376
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A PPEARANTCES:

LAW OFFI CES OF ROBERT J. SHELI ST

205 North M chigan Avenue

Suite 810

Chicago, Illinois 60601

312-226-0675

BY: MR. ROBERT J. SHELI ST
robert @Ghelistlaw. com

RI LEY SAFER HOLMES & CANCI LA, LLP
Three First National Plaza
70 West Madi son Street
Suite 2900
Chi cago, Illinois 60602
312-471-8700
BY: MR. JAMES P. GAUGHAN
j gaughan@ shc-1aw. com

appeared on behalf of the Defendants.

ALSO PRESENT: BERT WOLFF
D DUNHAM
LEN KURFI RST
MARK M TCHELL
OLI VI A RAI MONDI
SEAN CONNOLLY
SEAN SULLI VAN
KATHERI NE DEMPSEY
1708****533

REPORTED BY: TRUDY G. GORDON, C.S.R.
CERTI FI CATE NO. 084-004077

appeared on behalf of the Plaintiff;
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THE COURT: We are calling the case of Unique
Concepts versus State Farm

Who is present for Unique Concepts this
nor ni ng?

MR. SHELI ST: Morning, your Honor. Robert
Shelist on behalf of Plaintiff.

THE COURT: Who is going to be speaking on
behal f of State Farn?

MR. GAUGHAN:. Morning, your Honor. Jim Gaughan
on behalf of State Farm | will be giving today's
presentation. There are other attorneys and clients
that will be viewing the presentation as well.

THE COURT: Thank you.

To the record and for the court reporter,
| woul d ask those who are not speaking to go on nute
and also to go off canmera just to save the Broadband
so that we get the cleanest record possible.

Wth that, M. Gaughan, it is your notion
to dismss this morning. | will allow you to
proceed.

MR. GAUGHAN: Thank you, very nuch, your Honor.

At issue today is State Farm s 2-615
notion to dism ss the Uni que Concepts conpl ai nt.

Uni que Concepts alleges that State Farm breached its

Veritext Lega Solutions
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busi ness owners i nsurance policy when it denied
coverage for | oss of business income arising or
relating to the Covid 19 virus. W certainly
synpat hi ze with the many busi nesses that have | ost
revenues during this difficult time. W' ve al
sust ai ned hardshi ps. However, there is no coverage
here. Indeed the vast majority of courts in Illinois
and across the country have found no coverage for
these clainms. O particular note, Judge Mireland, in
the Wndy City case, and Judge Wal ker, in the
Evanston Gill case, each dism ssed, with prejudice,
a Covid-rel ated business interruption claim agai nst
State Farm under the sane policy | anguage presented
to your Honor. State Farnm s busi ness owners policy
i nsures a covered cause of loss. This raises the
touchstone of the policy, including the |oss of
I ncome endorsenent that is at issue here. Under the
terms of the policy, covered cause of | o0oss neans an
accidental direct physical loss to property that is
not excluded. Unique Concepts has not alleged any
facts suggesting physical loss to its property,
instead it alleges a | oss of use of its property.

But even nore inportantly, your Honor, the

policy contains a virus exclusion. Under Illinois

Veritext Lega Solutions
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| aw an insurer has the right to |imt coverage under
the policy. Here the policy clearly excluded virus,
and Plaintiff alleged | oss would not have occurred
but for the virus. Nonetheless Plaintiff attenpts to
make three argunments to nmake the virus exclusion

di sappear. First, Plaintiff argues that the sentence
in State Farmls policy that is sonetines referred to
as the anti-concurrent causation clause viol ates
public policy.

Your Honor, | don't know if you'd like to
foll ow al ong. But if so, it would be Exhibit Ato
the notion to dism ss where a copy of the policy is
attached. There you will see under Bates No. 42 the
excl usions and including especially the preanble
| anguage that has two sentences to it. The first
sentence |'Il get to in a nonment. But the second
sentence is the sentence that Plaintiff chall enges,
and it provides as follows. W do not insure for
such | oss regardless of, A the cause of the excluded
event or, B, other causes of the |loss or, C, whether
ot her causes acted concurrently or in sequence wth
t he excluded event to produce the loss or, D, whether
the event occurred suddenly or gradually, involved

| sol ated or wi despread damage, arises fromnatural or
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external forces, or occurs as a result of a
conbi nati on of these, with a colon. And then you
woul d toggl e down to Paragraph J where you will find
Virus. So under this clause which is sonetines
referred to as the anti-concurrent causation cl ause,
i f, for exanple, there are two conpeting causes of a
| oss and one is excluded but one is covered, the |oss
w |l be excl uded.

Of course, Plaintiff cites no Illinois

case indicating that the clause violates this

anti-concurrent causation -- anti-concurrent clause
violates Illinois public policy. To the contrary,
the Illinois Appellate Court in the Bozac case

enforced such a clause holding that it actually
barred coverage under Illinois | aw under the facts
presented there. And Judge Chaprman in DuPage in the
It's Nice case specifically addressed this argunent
that State Farml s anti-concurrent causation | anguage
Is contrary to Illinois public policy and rejected
It. And |I'd also note that Judges Wal ker and
Morel and found State Farmis virus exclusion to
precl ude coverage for nearly the exact claim

| mportantly, though, the anti-concurrent

causation clause is not even needed to trigger the

Veritext Lega Solutions
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virus exclusion. That is so because the policy also
has a sentence that provides -- And going back to
Bates No. SF42, which is the preanble | anguage in the
exclusions, has the first sentence, and the first
sentence reads, "we do not insure under any coverage
for any | oss which would not have occurred in absence

of one or nore of the follow ng events,” with a

colon. Go down to Section J. That's where the virus

IS -- virus exclusion is. So in absence of the

virus, Plaintiff would have sustai ned no | oss of

i ncone and, therefore, Plaintiff's claimis excluded.
Plaintiff's second argunent with regard to

the virus exclusion is that they say that it's the

governnment order, not the virus, that caused this

| oss. This argunment is contrary to the plain

| anguage of State Farm s policy given that the

governnment order would not have issued w thout the

virus, and it's contrary to the |anguage of the

governnment orders thensel ves which are attached to

State Farmls notion as Exhibit B and C which provide

that the orders were issued in response to the

Covid 19 virus. Also, this argunment is contrary to

t he overwhel m ng nunber of decisions that have

addressed this very sanme argunent, including the

Veritext Lega Solutions
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deci sions under State Farmi s policy | anguage in the
Evanston Gill and Wndy City cases by Judge Wil ker
and Judge Moreland. |Indeed there can be no doubt
that the virus was the root cause of the governnent
orders. To quote Judge Kocoras fromthe Riverwal k
decision in the Northern District of Illinois, he
identified the governnental orders as the,
quot e/ unquot e, root cause and, therefore, excluded
under the policy.

Plaintiff's third argunent with regard to
the virus exclusion is that the termvirus was
i nsufficient and that the policy needed to include
the term pandenm c. Again, Judge Kocoras in the
Ri verwal k decision rejected this same argunent. In
the Riverwal k case, Judge Kocoras identified that the
virus exclusion is subject to only one reasonable
I nterpretation and that is that coverage does not
extend to any cl aimbased upon virus-rel ated damge
regardl ess of its magnitude. A virus spread around
the world which is then classified as a pandemc fits
squarely into the plain | anguage of the virus
exclusion. The fact that the Covid 19 virus has
become a pandem ¢ does not negate the sinple fact

t hat the governnment orders were issued to curb the
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spread of the Covid 19 virus.

And, your Honor, in addition to coverage
being forecl osed by the virus exclusion, there is no
coverage based upon the policies requirenment for a
direct physical loss. As Judge Wal ker and
Judge Morel and found when assessing State Farm s
policy | anguage, a Plaintiff nust allege damage to
property, neaning that there nust be an alteration of
t he physical condition of the property.

Plaintiff cites to Judge Chang's opinion
In the Society Insurance Case fromthe Northern
District of Illinois. There Judge Chang interpreted
different policy | anguage. The policy |Ianguage there
covered physical |oss of or danage to property. This
I's disjunctive | anguage. It's danage to or physical
| oss of . And Judge Chang used that disjunctive
| anguage to find that, at |east on the di sm ssal
phase, that the case could proceed. And --

THE COURT: Let nme interrupt.

Do | need to address this or is your
excl usi on argunent predicated on the fact that
Plaintiff would be up to show coverage but for the
virus excl usion?

MR. GAUGHAN: Your Honor, we presented two
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alternative argunents, each of which would lead to a
dism ssal with prejudice. So your Honor does not
need to address the accidental physical |oss | anguage
i f your Honor chooses not to. The virus exclusion
wll carry the day. However, as a courtesy to your
Honor, | am al so wal king through the argunment as to
why the accidental direct physical |oss |anguage of
the policy would too carry the day to a dism ssal.

So, your Honor, with regard to the
acci dental direct physical |oss, Judge Chang was
| ooking at different policy |anguage. Plaintiff also
points to Judge Kennelly's decision in the WIlIlians
versus Cincinnati |Insurance case which again invol ved
different policy | anguage, and |ike Judge -- the case
t hat Judge Chang was review ng did not have a virus
exclusion. So Judge Kennelly and Judge Chang were
dealing with cases that did not have a virus
excl usi on, and each case dealt with disjunctive
| anguage. W th Judge Kennelly's case, | oss was
defined as accidental direct physical |oss or
acci dental physical damage.

And what's particularly interesting, your
Honor, is just last Friday the Eighth Circuit Court

of Appeal s addressed this sane Cincinnati policy
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| anguage that Judge Kennelly interpreted and found as
follow. Quote, the policy cannot reasonably be
interpreted to cover nere | oss of use when the

i nsured's property has suffered no physical |oss or
danmage. As a result, the Eighth Crcuit affirmed the
dismssal, with prejudice, of a Covid-related | oss of
I ncome claimthat had the exact sane | anguage

anal yzed by Judge Kennelly. That cite, by the way,
your Honor, is Oral Surgeons versus Cincinnati

| nsurance, 2021 Westlaw 2753874 with a ruling date of
July 2, 2021.

Meanwhi | e, your Honor, Plaintiff cites a
series of asbestos cases to suggest there's sonme sort
of analogy there. And | would note that
Judge Moreland in the Wndy City case, Judge Sherl ock
in the Fran Napl eton Lincoln case and the Source One
case, as well as Judge Esrig in the Steve Fol ey
Cadill ac case, they all rejected the anal ogy of
asbestos contam nation to a virus pointing to the
physical repairs that are required to address
asbestos contam nation. Indeed Plaintiff here does
not even allege that the virus was on the preni ses.
Sinmply put, Plaintiff alleges a |oss of use of the

prem ses, not any physical damage to property.
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Lastly, your Honor, Plaintiff attenpts to
characterize State Farm s busi ness owners policy as
an all-risk policy. However, Plaintiff can't point
to any |l anguage in the policy that supports such a
characterization. Instead the touchstone of the
coverage in the policy is a covered cause of |oss
which is an accidental direct physical loss to
property that is not excluded. Here we have no
physical loss to property. And in any event
Plaintiff's claimed loss is a |oss of use subject to
the virus excl usion.

I n sum your Honor, consistent with the
vast mpjority of opinions across the country and
I1linois, there is no coverage for |oss of business
i ncome arising fromthe Covid virus under the
| anguage of State Farmls policy, and there is no set
of facts that Plaintiff could allege that would alter
this disposition. A dismssal with prejudice is
appropriate. And, in fact, Judge Wl ker,

Judge Morel and, DuPage Judge Chapman, all dism ssed
cases against State Farm wth prejudice. Thank you,
your Honor.

THE COURT: Thank you.

M. Shelist, response.

Veritext Lega Solutions
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MR. SHELI ST: Thank you, your Honor.

Unfortunately | have had an energency
situation in nmy famly. | got a cousin that was
hospitalized who passed away yesterday. | have not
had the opportunity to review or prepare for today's
hearing, and therefore I'mgoing to rely on ny
response brief in opposition to the notion and wai ve
my oral argunment.

THE COURT: |'m concerned for your famly
situation. | do find that this has been fully and
adequately briefed. And | very nmuch appreciate the
time that you all took with respect to these briefs.
The Court is prepared to rul e today.

Again, M. Shelist, | do find that your
brief is quite thorough in this regard. As you are
wel | aware, the courts have been getting quite a
nunber of these cases in the Crcuit Court of Cook
County, both in Chancery and Law Division. This too

Is not ny first case. So |'ve seen these cases

com ng through for not just Illinois [aw, but other
states' law. | think that | have a pretty good
handl e on where the law sits both in Illinois as wel

as in other states and the federal system

That said, the Court finds that dismnm ssal
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of this case is appropriate given the facts and
circunmstances and that which is alleged. W are here
for a declaration that asked for coverage under this
busi ness policy. There are three counts to this
Complaint. But the crux of this issue really centers
around this virus exclusion. W know in Illinois
that the Plaintiff, who is the insured in this
situation, has the burden to establish coverage.

Then it is State Farnmis obligation to show that an
exclusion applies. |In this case, given the clear

| anguage of the exclusion, even if | assune that

M. Shelist can prove that he established coverage,

if I turn then to burden on Defendant to show the
exclusion applies, this is where it led to dismss
this case with prejudice. The virus exclusion is
appropriate here, not because Plaintiff is pleading
that the virus caused the |oss, but this virus

excl usion al so applies when the closure orders caused
the loss. But for the virus, there would be no

cl osure order and thus no covered loss. And the
Court finds that Plaintiff cannot state a cl ai m and,
therefore, the Court is granting the notion to

di sm ss.

Goi ng through this, the virus exclusion,
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we don't insure for loss that woul dn't have occurred
but for an excluded event, and in this case nanely
the virus. W don't insure for |oss regardless of if
the event occurs suddenly, gradually, whether it's
w despread, whether it is natural or external or
occurs as a result of the virus. M. Gaughan
described this as the anti-concurrent causation
cl ause tal king about in sequence or concurrently.
And because of the facts as pled and the reality of
this situation, there is a virus exclusion, and as
such there cannot be a covered |oss as a result of
Covid 19. The closure orders and therefore the | oss
woul d not have occurred absent the virus. It makes
no difference that the virus exclusion doesn't use
the word pandem c. The provision is broad enough to
I ncl ude pandem c and expressly says there's no
I nsurance for a | oss regardl ess, again, of whether it
I s sudden, gradual, isolated, or w despread or occurs
as a result of the virus, which we know Covid 19
clearly is.

The Court finds many of those deci sions
cited by M. Gaughan today and in the briefs to be
persuasive. In particular, Judge Wal ker's case in

Evanston Gill, the Court finds that this sane
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rati onal e applies here, nanely that the closure
orders were in -- were entered as a result of the
virus, and wi thout the virus there would be no such
orders. The Court is also persuaded by Judge
Kocoras' opinion in Riverwal k Seafood Gill versus
Travel ers which recogni zes that the virus exclusion
precl udes coverage for clains predicated on
virus-induced damage regardl ess of the magnitude.

More recent cases also convinced this
Court that the notion to dism ss should be granted.
For instance, in Inmage Dental versus Citizens
| nsurance of America, the Northern District of
I11inois dismssed a conplaint on grounds that the
virus exclusion and ordi nance and | aw excl usi on
applied despite Plaintiff's allegations that it was
the closure orders that caused the | oss.

I n Source One Restaurant versus Western
Worl d, Judge Patrick Sherlock rejected simlar
excl usi on argunents made by Plaintiff and held the
excl usion | anguage as clear, it is not against public
policy, and the virus pandenm c distinction is
irrelevant as Covid 19 is a virus irrespective of the
magni t ude.

Al so, in Steve Foley Cadillac Judge Jerry
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Esrig found the virus exclusion applied even though
Plaintiff alleged Governor Pritzker's orders is what
caused t he suspension of business operations. To
hold up otherwise is to ignore the fact that those
executive orders were issued in response to the virus
and, again, but for the virus there would be no
cl osure orders. The sane is true here, wthout the
virus there would be no closure orders, which is what
Plaintiff alleges caused the |loss. And for these
reasons the Court grants Defendant's notion to
di sm ss.

Li ke M. Gaughan said, | don't think
there's a person who doesn't synpathize with the
har dshi ps and | osses to individuals and to busi nesses
during the |l ast year plus. But the synpathies cannot
trigger coverage where there is | anguage in the
policy that includes a clear and unanmbi guous virus
excl usion which is the case here.

The Court has | ooked carefully at Exhibit
A and the policy | anguage including Bates Stanp No.
Page 42 and those provisions in the preanble as
descri bed today. The Court did this before you cane
in today. The Court appreciates the argunent today.

There is no prejudice to M. Shelist in not
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responding to points nmade orally by M. Gaughan
because things have been fully briefed, finely
briefed, and fleshed out in Plaintiff's response
brief to the nmotion to dism ss.

M. Shelist, if you ask for additional
tinme to respond, | can give it to you. |[|f you think
that that would be prudent, do so orally. But,
again, after digging deeply into the case | aw and the
briefs, the Court was prepared to rule today, and
there's nothing new that M. Gaughan said that
changed ny mnd in terns of where | was going with
this decision based on ny analysis in preparation for
t oday.

M. Gaughan, | would ask you to pl ease
prepare an order that states for the record or for
the reasons set forth in -- on the record, in open
court, court reporter present, the notion to dismss
I's granted. That concl udes today.

s there anything else that we need to do?

MR. GAUGHAN: Your Honor, would you like ne to
put in that it's granted with prejudice?

THE COURT: It is granted with prejudice, and
that is consistent with many of the cases -- | have

dism ssed simlar clainms -- not just in Illinois, but
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t hroughout this country, where there are no set of
facts that would alter the outcone. The Court,
agai n, has analyzed this issue in this case and ot her
cases and has thought deeply about it. The Court is
wel |l aware of the standard and the idea that, you
know, it -- that -- typically a Plaintiff is given a
separate gavel. But unless M. Shelist thinks that
he can pivot and state sone facts that would convince
this Court otherwise, | just don't see any facts in

| ight of this virus exclusion that can be pled that
could survive a notion to dism ss.

MR. GAUGHAN: Thank you, your Honor. |'l
prepare the order.

THE COURT: M. Shelist, is there anything el se
you Wi sh to speak to?

MR. SHELI ST: No, your Honor. It doesn't make
sense to re-plead. | don't think any set of facts
woul d satisfy the Court based on today's ruling, and
therefore |I'mnot seeking | eave to do that.

THE COURT: Thank you. And, again, best of |uck
to you and your famly.

| appreciate you all being here today.
M . Gaughan, please circulate that order,

again, stating court reporter present, for the
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reasons set forth in open court on the record, the
notion is granted with prejudice. Thank you all.
MR. GAUGHAN: Thank you, your Honor.
( WHEREUPON, WE WERE OFF THE
RECORD AT 11: 01 A. M)

* * * * * * *
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STATE OF I LLINO S )

COUNTY OF COOK )

|, TRUDY G. GORDON, a Certified Shorthand
Reporter of the State of Illinois, do hereby certify
that | reported in shorthand the proceedi ngs had at
t he hearing aforesaid, and that the foregoing is a
true, conplete and correct transcript of the
proceedi ngs of said hearing as appears from ny
st enographi c notes so taken and transcri bed under ny
personal direction.

I N W TNESS WHEREOF, | do hereunto set ny
hand at Chicago, Illinois, this 9th day of July,
2021.

Guedy K. Ladom

TRUDY G. GORDON
Certified Shorthand Reporter

C.S.R Certificate No. 084-004077
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