
LITIGATION FORECAST 201810

antitrust
MAIN STREET VS. WALL STREET: PLAINTIFFS’ BAR 
CONTINUES TO COME AFTER LARGE BANKS

“Any hope that reduced government antitrust enforcement 

in the financial services sector under a Trump administration 

would result in less private litigation is being dampened by the 

filing of these recent lawsuits.” —Juan Arteaga

EMPLOYERS BEWARE: CRIMINAL 
LIABILITY FOR ANTICOMPETITIVE 
EMPLOYMENT PRACTICES 
In recent years, the hiring practices of large corporations 
have come under attack from federal antitrust agencies 
and the plaintiffs’ bar. DOJ’s Antitrust Division, for exam-
ple, brought a series of cases against a number of tech 
giants for entering into “no-poach” agreements whereby 
they agreed not to hire each other’s employees. “Plain-
tiffs’ lawyers filed follow-on actions that settled for close 
to a billion dollars, and they have recently challenged the 
HR practices of several Fortune 500 companies,” says 
Crowell & Moring’s Juan Arteaga. 

Last October, the stakes increased considerably when 
DOJ and the Federal Trade Commission issued new 
guidance regarding employment practices. “This guid-
ance upped the ante by announcing that companies and 
employees that engage in naked wage-fixing or no-
poaching agreements will be prosecuted criminally,” says 
Arteaga. “That means that companies and employees 
that engage in these practices could be forced to pay 
significant fines and spend time in jail. It also means that 
plaintiffs’ lawyers have another potentially powerful tool 
to use in litigation.” 

In a recent speech, a senior DOJ official signaled plans 
to enforce these guidelines, saying the business commu-
nity “should be on notice” that wage-fixing and no-poach 
agreements will be prosecuted criminally. Consequently, 
companies should institute the appropriate safeguards, 
including training HR and other employees who partici-
pate in hiring and compensation decisions, says Arteaga. 

Historically, Wall Street banks were 
rarely the focus of government 
antitrust investigations or private 
antitrust litigation. But that changed 
in the wake of the Great Recession. 
While most observers believed that 
antitrust scrutiny of the financial 

services sector was reaching its end, recent lawsuits filed 
by the private antitrust bar—which has secured hundreds 
of millions in settlements in the last few years—strongly 
suggest otherwise. It appears that banks will continue to 
have to defend themselves in costly antitrust litigation for 
the foreseeable future, regardless of whether the Trump 
administration makes antitrust enforcement in the finan-
cial services sector a priority. 

In the years following the 2008 economic crisis, 
government antitrust agencies in the U.S. and Europe 
ramped up their scrutiny of the financial services sec-
tor. In particular, there were lengthy investigations into 
whether a number of banks manipulated foreign ex-
change markets and the benchmark rates (such as LIBOR 
and EURIBOR) for various types of financial instruments. 
These investigations resulted in a number of large banks 
and their employees pleading guilty to criminal charges 
and agreeing to pay billions in fines. 

As soon as these government investigations became 
public, the private antitrust bar filed a number of lawsuits 
alleging billions in damages. “Those and other govern-
ment investigations resulted in a steady stream of private 
antitrust lawsuits alleging that banks unlawfully colluded to 
manipulate LIBOR and other benchmarks, fix the prices of 
various commodities, set ATM fees, and so forth,” says Juan 
Arteaga, a partner in Crowell & Moring’s Antitrust Group 
and a former deputy assistant attorney general in the Anti-
trust Division of the U.S. Department of Justice.

https://www.crowell.com/Practices/Litigation-Trial
https://www.crowell.com/Practices/Litigation-Trial
https://www.crowell.com/Practices/Antitrust
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“The complaint asserts that the banks illegally col-
luded with each other and agreed that they were going 
to boycott, as a group, these other companies in order to 
drive them out of business and protect the fees that they 
were getting from these transactions,” says Arteaga. 

Large banks are dealing with other, similar cases. In 
June 2017, for example, a small trading exchange filed 
an antitrust suit that accused a dozen banks of conspiring 
to keep it out of the credit default swap market through 
a coordinated boycott of its trading platform. And, in a 
case currently working its way through the judicial system, 
investors are suing a number of large banks for allegedly 
working together to keep business away from three elec-
tronic exchanges set up to handle interest rate swaps. 

Overall, says Arteaga, “any hope that reduced govern-
ment antitrust enforcement in the financial services 
sector under a Trump administration would result in 
less private litigation is being dampened by the filing 
of these recent lawsuits. They indicate that antitrust 
litigation is going to continue to be a live issue for large 
banks. Looking ahead, banks need to think of this as 
their new normal.” In that environment, he adds, it is all 
the more important for financial institutions to imple-
ment robust antitrust compliance programs and consult 
with antitrust counsel before participating in any com-
petitor collaborations. 

To gauge the future level of litigation risk, banks can 
keep an eye on a number of private suits, including the 
financial benchmark litigations that began a while ago 
and may be resolved in the near future. “See how those 
play out,” Arteaga says. “If banks are still paying millions 
of dollars in settlements, that’s going to incentivize the 
private plaintiffs’ bar to continue to go after these institu-
tions in new and creative ways.” 

By early 2017, however, many in the legal and financial 
services industries believed that the spike in antitrust 
litigation was starting to run its course. Cases were be-
ing settled and a new administration in Washington was 
signaling a pullback in regulatory enforcement. But that 
optimism now appears to be premature, and private anti-
trust litigation is still very much part of the landscape for 
the financial services sector—but with a new twist. 

PLAINTIFFS’ BAR TAKES THE LEAD

A number of cases filed within the last year show that 
plaintiffs’ lawyers are no longer waiting for the announce-
ment of a government investigation before filing antitrust 
lawsuits against banks. “They are starting to file on their 
own, thereby ensuring that litigation will continue even if 
there is less enforcement by federal antitrust authorities,” 
says Arteaga. 

At the same time, plaintiffs are expanding their toolkit 
of legal theories. For years, private antitrust litigation 
focused largely on the alleged collusion among banks to 
manipulate various types of markets, as plaintiffs followed 
the lead of government enforcement efforts. More recent 
lawsuits, however, have shifted their focus to potentially 
anticompetitive conduct premised on group boycott and 
abuse of market power theories.

Arteaga cites a recent example in which six of the 
largest banks in the world formed a joint venture to 
facilitate the lending and borrowing of stock in support 
of short selling. In August 2017, several public pension 
funds sued those banks, alleging that they had collec-
tively blocked other companies that had tried to enter 
this market with more efficient and lower-cost platforms 
and services.

For the financial services industry, the antitrust 
enforcement activities pursued by government 
agencies have had a tremendous impact—and 
set the stage for today’s ongoing private antitrust 
litigation. In recent years, U.S. government agen-
cies have obtained billions in fines in LIBOR and 
foreign currency exchange (FX) related investi-
gations. In 2015, for example, the DOJ Antitrust 
Division secured the three largest fines ever 
imposed for a criminal violation of the Sherman 
Act as part of its FX investigation. Overall, this 
division has prosecuted 10 corporations and 21 
individuals in its LIBOR and FX investigations. 

Fines Levied in LIBOR/FX Investigations
Between 2012 and 2017
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ANTITRUST COMES TO 
WALL STREET




