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' Cost Recovery: General Principles

» Settlement proposals subject to Truth in
Negotiations Act (TINA) and must be certified if
>$700,000 TINA threshold

» Contractor must document its costs

— For FFP contractors adequacy of records of costs of
performance generally subject to “fairness” standard

— Stricter standard for post-termination and settlement
costs: contractor on notice of requirement to keep
accurate cost records

— Establish separate charge number for settlement
expenses

© Crowell & Moring LLP 2011. All Rights Reserved.

1o crowellrgmoring



o the terminated

ally entitled to recover costs of
entory, BUT

ommon items unallowable if the items
2asonably usable on other work, and
pe retained at cost without sustaining a loss

Iced profit is not a loss

g LLP 2011. All Rights Reserved.

erice. creativity. resulls 20 crowellrgmoring



. Cost Recovery: Post-termination Costs

» Contract costs continuing after T/C may be
recovered if the contractor makes all reasonable
efforts to discontinue incurring the costs

» Examples

— Salaries and ODCs related to de-activating personnel,
holding employees at standby pending reassignment,
returning employees from remote or foreign locations

— Severance pay, if required by law, existing employer-
employee agreements, an established policy that
constitutes an implied agreement, or the
circumstances of the particular employment
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. Cost Recovery: Unexpired Leases

» Rental costs under unexpired leases are
generally allowable if

— Lease was reasonably necessary for performance of
the contract and

— Reasonable effort made to reduce the continuing
cost, e.g., by termination or assignment of the lease
» Costs of lease period extending beyond contract
completion date may be allowable if reasonable,
e.g., if shorter lease was not available

» Amount reduced by residual value of the lease
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. Cost Recovery: Settlement Expenses

» Costs of preparing T/C settlement proposals,
Including equitable adjustments, are allowable

» Not considered unallowable costs of prosecuting
claims against the Government

» May be allowable even after an appeal from a
TCO'’s unilateral determination, so long as the
costs are incurred for negotiation purposes

» Settlement expenses are not subject to the
overall contract price limitation

» No profit on settlement expenses
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. Cost Recovery: Subcontractor Settlements

» Subcontractor claims are generally allowable, if
reasonable

» May include prime’s allocable indirect costs

» Allowabllity of settlements not always dependent
on whether the costs would have been allowable
If claimed by the prime contractor, BUT

» Reasonableness usually measured by amount
that would have been paid if subcontract
Included a T/C clause
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'I Termination for Convenience

— Cost-Reimbursement Contracts

» Recovery of costs incurred in performance
» Continuing costs
» Settlement costs

» Percentage of the fee equal to the percentage of
completion of work contemplated under the
contract (excluding subcontract effort included in
subcontractors’ termination proposals), less
previous payments for fee.
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