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fully) comprehensive chronology of the asbestos-related bankruptcies and a brief sum-

mary of the status of the more prominent filings.”* We also made the not-so-fearless
prediction that the June, 2001 bankruptcy filing by USG Corp. “almost certainly will not be the
last asbestos-related bankruptcy.”? Not surprisingly, our crystal ball has proved completely ac-
curate, as there have been at least ten asbestos-related bankruptcies filed in the past year and a
half, bringing the total of asbestos-related bankruptcies to nearly 60 companies. More to the
point, as noted by the RAND Institute for Civil Justice, both plaintiffs’ and defendants” attorneys
expect that all “traditional” asbestos defendants will have filed for bankruptcy by the end of
2003.3

More than a year ago, we published in these pages what we described then as “a (hope-

This article updates our last one by noting the asbestos-related bankruptcies that have been filed
in the past eighteen months and summarizing some key developments in asbestos bankruptcies.
At the end of the article, we present a chart listing asbestos bankruptcies that have been filed so
far.

1. Who Filed The Most Recent Asbestos Bankruptcies?

First among the new asbestos-related bankruptcy filings in the past eighteen months was auto-
parts maker Federal-Mogul, which filed for bankruptcy protection in the United States Bank-
ruptcy Court for the District of Delaware on October 1, 2001.* Facing more than 365,000 claims
and about $700 million in costs since 1998 and expecting to pay $900 million by 2004 to settle
asbestos claims, the Michigan-based company said it was left with no other choice but to pursue
Chapter 11.°
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Federal-Mogul’s filing arguably spurred the extraordinary order issued on November 27, 2001 by
Chief Judge Edward R. Becker of the U.S. Court of Appeals for the Third Circuit, in which he
assigned five asbestos-related bankruptcy cases pending in the District of Delaware — Federal-
Mogul, Owens Corning, W.R. Grace, Armstrong World Industries and USG Corp. — to U.S. Dis-
trict Judge Alfred M. Wolin of the District of New Jersey for coordinated supervision.® Although
there has been some speculation that other cases pending in the Third Circuit might be assigned
to Judge Wolin (such as G-I Holdings in New Jersey or Kaiser Aluminum in Delaware), his au-
thority has yet to be expanded.

Swan Transportation Company, an inactive subsidiary of Tyler Technologies, was the last asbes-
tos-related bankruptcy filing of 2001. Swan filed for Chapter 11 protection in the U.S. Bank-
ruptcy Court for the District of Delaware on December 20, 2001.” Tyler Technologies intends to
use the Swan Transportation bankruptcy as a mechanism for resolving approximately 1,400 as-
bestos and silica claims.®

In January, 2002, North American Refractories Co. (“NARCQO”), a subsidiary of RHI Refractories
Holding Company, filed for Chapter 11 bankruptcy protection in the U.S. Bankruptcy Court for
the Western District of Pennsylvania.” NARCO cited “overwhelming asbestos claims” as the
reason for its filing.'

In February, 2002, Kaiser Aluminum Corporation, Kaiser Aluminum and Chemical Corporation
and certain wholly owned subsidiaries filed Chapter 11 petitions in the United States Bankruptcy
Court for the District of Delaware, citing, among other reasons, the increasing burden of asbestos
litigation."" At the time of its filing, Kaiser faced approximately 112,000 asbestos liability suits
and liability costs of $633 million or more."? Kaiser appears to be unusual among the recent wave
of asbestos bankruptcy filings in that the debtors also face significant non-asbestos financial pres-
sures. For instance, along with the costs of the asbestos litigation, in announcing its Chapter 11
filing Kaiser cited significant near-term debt maturities, financial problems in the aluminum in-
dustry generally, and rising costs of worker retirements and pensions.”® The fact that Kaiser’s
bankruptcy is not solely asbestos-driven promises to give the case a layer of added complexity.

Also in February, 2002, Harbison-Walker Refactories Co. and A.P. Green Industries, Inc., subsid-
iaries of RHI Refractories Holding Company, filed Chapter 11 petitions in the U.S. Bankruptcy
Court for the Western District of Pennsylvania." The cases have been consolidated for adminis-
trative purposes with the Chapter 11 case of another RHI subsidiary, Global Industrial Technolo-
gies, Inc. RHI's press release announcing the Harbison-Walker and A.P. Green filings cited the
“soaring number of asbestos claims” as the reason for the filings."”” Harbison-Walker faced more
than 130,000 asbestos-related claims at the time of filing.'®

Two asbestos bankruptcies were filed during March, 2002. First among these was refractories
producer Plibrico, which filed for bankruptcy protection on March 13, 2002 in the U.S. Bank-
ruptcy Court for the Northern District of Illinois.”” Facing approximately 100,000 asbestos-re-
lated claims, Plibrico reported that it had no choice but to seek Chapter 11 protection.'®

Two days later, on March 15, 2002, Porter-Hayden Co., with 58,000 pending asbestos cases, sought
Chapter 11 protection in the U.S. Bankruptcy Court for the District of Maryland."” One of Porter-
Hayden’s attorneys stated that the bankruptcies of other asbestos defendants had resulted in
increased settlement demands and new filings from plaintiffs’ attorneys that had not previously
sued Porter-Hayden.?

On April 8, 2002, Shook and Fletcher, facing more than 50,000 asbestos claims, filed a “prepack-
aged” Chapter 11 petition in the U.S. Bankruptcy Court for the Northern District of Alabama.”
The plan includes provisions for the creation of an asbestos trust, along with a scheme for classi-
fying potential claims, methods of distributing settlement payments and determining equity in-
terests, and a protocol for dealing with claim disputes.”? Shook and Fletcher indicated that if the
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prepackaged plan is not approved, it would be forced to resort to more “traditional” (i.e., more
expensive and drawn-out) Chapter 11 procedures.?

Citing the rising tide of asbestos claims against it, Artra Group, Inc. filed for Chapter 11 protec-
tion in the U.S. Bankruptcy Court for the Northern District of Illinois on June 3, 2002.** Facing
approximately 50,000 asbestos-related claims and upwards of $100 million in unresolved judg-
ments, the petition encompasses numerous subsidiaries including Synkoloid Co., which has suf-
fered several adverse verdicts over the past years.”

On August 19, 2002, Asbestos Claims Management Corporation (“ACMC”), formerly known as
National Gypsum Co., filed a prepackaged Chapter 11 plan in the U.S. Bankruptcy Court for the
Northern District of Texas, Dallas Division.?* ACMC was created under the confirmed Chap-
ter 11 reorganization plan of National Gypsum as a vehicle to compensate asbestos claimants
against National Gypsum, which had filed for bankruptcy protection in 1990. ACMC ran out of
money to pay asbestos claimants, forcing claimants against ACMC to make their claims directly
against “new” National Gypsum Co., a separate company established under National Gypsum’s
reorganization plan. ACMC and new National Gypsum Co. entered into a settlement in April,
2002 to resolve current asbestos claims as well as an estimated 400,000 future claims. New Na-
tional Gypsum agreed to contribute $347 million to the creation of an “NGC Bodily Injury Trust.”*
ACMLC filed the Chapter 11 plan to implement the settlement and to provide new National Gyp-
sum with an injunction against future asbestos claimants under Section 524(g).>®

Citing the dramatically rising number of asbestos claims against it as a result of the bankruptcy
filings of several other asbestos defendants, ACandS, Inc. filed for Chapter 11 protection in the
U.S. Bankruptcy Court for the District of Delaware on September 16, 2002.* ACandS reported
that it had more than 250,000 asbestos claims pending against it at the time of filing.*

Also pointing to an unmanageable number of asbestos personal injury claims against it, A-Best
Products Co. Inc. filed for Chapter 11 bankruptcy protection in the U.S. Bankruptcy Court for the
District of Delaware on September 20, 20023 A-Best reported that it was defending approxi-
mately 50,000 pending asbestos cases as of May 1, 2002.3

On October 1, 2002, JT Thorpe Company filed a prepackaged Chapter 11 plan in the U.S. Bank-
ruptcy Court for the Southern District of Texas, Houston Division.** JT Thorpe reported costs for
asbestos claims to date in excess of $110 million, half of which has been incurred since January,
2000.** JT Thorpe estimated that it has 50,000 current claims against it totaling over $130 million
and that the company is being named in approximately 600 new lawsuits per month.*> ]JT Thorpe
filed its Chapter 11 case to implement a settlement agreement among ]JT Thorpe, the Asbestos
Claimants Committee, and Thorpe Corporation. Thorpe Corporation and its subsidiaries agreed
to fund a Section 524(g) trust in an amount equal to the value of JT Thorpe in return for a release
of Thorpe Corporation and certain of its subsidiaries from liability for asbestos claims.*

It doesn’t take much of a crystal ball to predict that the number of asbestos-related bankruptcies
will continue to increase during the coming months. As JT Thorpe recently stated, a large propor-
tion of asbestos “claims involve claimants who . . . have manifested no asbestos-related injury.
With the demise of traditional manufacturing defendants, claimants are looking more and more to
[other] defendants for compensation for their claims.”¥ As companies that were heretofore periph-
eral to asbestos litigation are dragged into the midst of it, we are certain to see an increasing
number of those companies fall under the weight of that litigation and seek Chapter 11 protection.

2. New Developments In Asbestos-Related Bankruptcies
In addition to these new bankruptcies, the past months have seen new legal strategies in the

bankruptcy arena. With claims against asbestos defendants continuing to rise — some defen-
dants saw up to 90,000 new asbestos lawsuits in 2001 alone®® — and facing a tort system that has
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not provided any relief, certain companies have asked the bankruptcy courts to take a more
active role in changing the asbestos litigation environment.

As noted above, a major development in the field of asbestos-related bankruptcies occurred in
November, 2001 when Chief Judge Edward R. Becker of the U.S. Court of Appeals for the Third
Circuit assigned supervisory responsibility over five major asbestos bankruptcies to U.S. District
Judge Alfred M. Wolin of the District of New Jersey.* In his order, Judge Becker stated:

[I]t is my considered judgment that these bankruptcy cases, which
carry with them tens of thousands [of] asbestos claims, need to be
consolidated before a single judge so that a coordinated plan for
management can be developed and implemented. It is contem-
plated that Judge Wolin will assign a portion of these cases to various
bankruptcy judges sitting in the District of Delaware so they may
assist in moving these matters forward. As a significant portion
of the asbestos cases in this country are proceeding under the ae-
gis of this litigation, I deem this assignment and consolidation criti-
cally important to the administration of justice.*’

Judge Becker stated that bringing together the Armstrong World Industries, Federal-Mogul, Owens
Corning, USG Corp. and W.R. Grace bankruptcies under the supervision of a single district
judge might not only expedite the proceedings, but also provide some level of consistency in the
rulings.*

After Judge Becker issued this order, the “Big Three” automakers (Ford, Chrysler, and General
Motors) and others petitioned the court in the Federal-Mogul bankruptcy to use its “related to”
jurisdictional power to provide a coordinated and consistent approach for resolving common is-
sues such as medical causation issues in connection with friction products such as brake pads.
(28 U.S.C. § 1334(b) extends bankruptcy jurisdiction to state law claims between non-diverse par-
ties where the litigation may have an effect on the debtor’s estate).*? Specifically, the movants
alleged that claims against them were “related to” the debtor’s bankruptcy because any resulting
judgment against the movants would create indemnity claims against the debtor, which would
affect the debtor’s estate.

Citing the Third Circuit’s decision in Pacor, Inc. v. Higgins,* Judge Wolin held that the claims
against the movants did not qualify for “related to” jurisdiction because a judgment against the
movants would not bind the Federal-Mogul estate.* Alternatively, Judge Wolin said he would
abstain from exercising jurisdiction over the claims against the movants in light of concerns for
comity and the court’s orderly management of the bankruptcy.*

The movants appealed to the Third Circuit, which held that it lacked appellate jurisdiction to
review Judge Wolin’s decision because of federal statutes that preclude review, “by appeal or
otherwise,” of district court remand orders.* The court acknowledged that both the Federal-
Mogul bankruptcy and the movants’ attempt to remove state court lawsuits to Delaware bank-
ruptcy court were symptoms of what the court termed “the crisis created by the current asbestos
litigation.”* The court went on to say that “[a]rguably, a procedure authorizing the aggregation
of state court cases, such as the Friction Product Claims, into a nationwide class action would
provide a mechanism for a Daubert hearing like the one Defendants seek.”*® However, the court
noted, “such proposals, frequently made, have not passed both houses of Congress.”*

Bankruptcy courts have also been asked to address issues concerning the huge number of claims
being filed by so-called “unimpaired” claimants. The experience of the Johns-Manville Trust
provides an example of the drain on assets created by unimpaired claimants. New claims filed
with the Trust grew from 23,674 in 1997 to 89,438 in 2001.*° Most of the increase was driven by
claimants who do not suffer from any functional impairment, leading the Manville Trust to re-
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port that “non-malignancy claims from principally unimpaired individuals continue to defy pro-
jections.””! Notably, in 2001, 93 percent of the claims filed were by persons who were not suffer-
ing from any asbestos-related cancers.”> Between 1999 and 2001, the Trust actually paid out
more for claims in which the claimant did not even assert impairment than it paid out for all
cancer claims combined.*

In September 2002, the Manville Trust proposed an amendment to its payment provisions based
upon the history of claims filed against it and its estimation of future claims. As a result, the
value of all claims against the Trust was discounted by 95 percent of the values provided by the
payment plan. Individuals with mesothelioma are still paid relatively little when compared to
unimpaired claimants under the amended plan, leading many to argue that not enough has been
done to address the unimpaired claimant problem. The Manville Trust further proposed to re-
view and revise the payment plan as necessary in one year, based on the manner in which claims
come in and are paid during the current year.>*

Further, in an attempt to manage the increasing number of claims made by unimpaired claim-
ants, and to preserve assets for claimants who are truly sick, USG Corporation and W.R. Grace
have sought to establish a substantive claims estimation process in their respective bankruptcy
cases, which would require claimants to produce sufficient evidence and demonstrate a sufficient
legal grounding for their claims before those claims would be allowed.®® (There have been simi-
lar efforts to employ objective medical crittria in the Babcock and Wilcox and other asbestos
bankruptcies.) Both motions are pending before Judge Wolin.

Another noteworthy recent trend is the recent spate of “pre-packaged” bankruptcy filings such as
those filed by Shook and Fletcher and JT Thorpe (all discussed above). In these cases, the debtor
circulates its plan of reorganization and required disclosure statement pre-petition and solicits
the required approvals before filing its bankruptcy case. This procedure is designed to both
reduce costs and minimize the amount of time the debtor is subject to bankruptcy court supervi-
sion before emerging under the protection of a channeling injunction against asbestos claims under
Section 524(g) of the Bankruptcy Code. There are risks, however: for example, if parties dissat-
isfied with the proposed plan persuade the bankruptcy court to disapprove the disclosure state-
ment used to solicit pre-petition acceptances of the plan or the “futures representative” selected
to take part in the pre-petition negotiations, the bankruptcy case may take longer than antici-
pated, and any pre-petition deals could unravel. Perhaps to minimize the risk of such adverse
developments, although the debtor in the ACMC bankruptcy case reached pre-petition plan agree-
ments with its creditors (including asbestos claimants) and certain other parties in interest, it did
not solicit plan acceptances before filing its Chapter 11 case, preferring instead to wait for bank-
ruptcy court approval of its disclosure statement before commencing the balloting process.

3. What’s Next?

Now, a year and a half since our last article, the fact remains that with the tort system unable to
control the asbestos litigation environment and no legislative solution in place, the only remedy
for companies facing ever-increasing numbers of asbestos related claims is bankruptcy court. As
this article was being finalized, ABB, the parent company of Combustion Engineering (“CE”),
announced that mounting compensation payments to asbestos claimants could force CE into bank-
ruptcy protection and that the company was in talks with attorneys representing asbestos claim-
ants.®® ABB has “seen costs soar to more than $1 billion as thousands of healthy victims have
flooded U.S. courts with claims for illnesses that may result from asbestos exposure,” and the
threat of CE’s bankruptcy is a “direct response to [the] continued failure to find any political or
judicial solution to the asbestos crisis.””” ABB’s predicament highlights the unfortunate reality
that absent a change in the way courts in both the tort and bankruptcy systems manage asbestos
claims, the only certainty for the future is that more and more companies will seek protection
from asbestos claims through bankruptcy.
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BANKRUPTCY FILINGS OVER THE YEARS
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UNR Industries 1982
Johns-Manville 1982
Amatex Corporation 1982
Waterman Steamship Corporation 1983
Wallace and Gale Company 1984
Forty-Eight Insulations, Inc. 1985
Philadelphia Asbestos Corporation (Pacor) 1986
Standard Insulations, Inc. 1986
Prudential Lines, Inc. 1986
McLean Industries 1986
Gatke Corporation 1987
Nicolet, Inc. 1987
Todd Shipyards 1987
Raytech Corporation 1989
Delaware Insulations 1989
Hillsborough Holding Company 1989
Celotex Corporation 1990
Carey Canada, Inc. 1990
Ancor Holdings, Inc./National Gypsum 1990
Eagle-Picher Industries 1991
H.K. Porter Company 1991
Cassiar Mines 1992
Kentile Floors 1992
American Shipbuilding, Inc. 1993
Keene Corporation 1993
Lykes Brothers Steamship 1995
Rock Wool Manufacturing 1996
M.H. Detrick 1998
Fuller-Austin 1998
Brunswick Fabricators 1998
Harnischfeger Corp. 1999
Rutland Fire Clay 1999
Babcock and Wilcox Co. 2000
Pittsburgh Corning 2000
Owens Corning Corp./Fibreboard 2000
Armstrong World Industries 2000
Burns and Roe, Inc. 2001
G-I Holdings 2001
Skinner Engine Co. 2001
W.R. Grace 2001
USG Corp. 2001
E.]J. Bartells 2001
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BANKRUPTCY FILINGS OVER THE YEARS (cont.)

Company Year
United States Mineral Products Co. 2001
Federal Mogul 2001
Swan Transportation Co. 2001
North American Refractories Corp. (Narco) 2002
Kaiser Aluminum 2002
Harbison-Walker Refractories Corp. 2002
A.P. Green Industries Inc. 2002
Global Industrial Technologies Inc. 2002
Plibrico Co. 2002
Shook & Fletcher 2002
Porter-Hayden 2002
Artra Group, Inc. 2002
Asbestos Claims Management Corporation (ACMC) 2002
ACandS 2002
JT Thorpe Company 2002
A-Best Products 2002

* Note — This list does not include corporations that are asbestos defendants but have filed for bank-
ruptcy primarily for other reasons.
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