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EXPOSURE AND ABSORPTION TESTIMONY IN TOXIC T[IRT'
CASES: THE IMPORTANCE OF SPECIFICITY

by Michael L. Martinez

and, perhaps inevitably, is exposed to it many times.

ars later, he develops cancer and hires a lawyer after some-
one tells him that his illness may have been caused by the
toxic substance. Clearly, John Doe needs an expert.

Jnhn Doe works with a toxic substance for several years
[

In tort cases where the exposure to or the absorption of an
allegedly harmful substance is at issue, experts are generally
necessary to testify as to the level of exposure or absorption
involved. This testimony can help the jury determine whether
the substance caused the injury at issue. As one court
explained, where the nexus between an injury and an alleged
cause would not be obvious to the lay juror, “expert evidence
is often requind to establish the causal connection between
the accident and some item of physical or mental injury."!

It seems self-evident that an expert providing such testimo-
ny should measure in some tangible way the plaintiff’s expo-
sure to the substance in circumstances similar to those
alleged by the plaintiff. But, surprisingly, some proffered
experts refuse to take these basic steps, relying instead on
generalized studies or data calculations that render their con-
clusions suspect at best. In three recent cases, courts have
unequivocally (and properly) excluded such testimony. As
these cases illustrate, exposure and absorption testimony
must be grounded in focused scientific data specific to the
facts of the case.

confimued on page 12



The failure of plaintiff's
experts to quantify that
exposure made it “impossi -
ble to determine” whether
plaintiff exceeded that
threshold level.

Continued from page 1

Parker v Mobil 0il Corp.: Testimony
Rejected Under the Frye Standard

A recent case from New York illustrates
the point. In Parker v. Mobil Oil Corp.2
the Plaintiff had been a gas station atten-
dant for seventeen years when he devel-
oped acute myelogenous leukemia
(“AML"). He sued several oil companies
claiming, among other things, that as
part of his occupational duties he came
into dermal contact on a daily basis with
benzene, a known human carcinogen,
and that benzene caused his AML. The
court framed the issue before it as “to
what extent the plaintiff was required to
establish a precise level of his exposure
to benzene in order to establish that his
AML was caused by it through a scientif-
ically-eliable methodology.”3 The court
found that neither of the two experts
proffered by the plaintiff “articulated
with any specificity the level of benzene
to which the plaintiff was exposed.”4
Instead, the first expert merely described
the plaintiff’s exposure to benzene as
“extensive,” and asserted that plaintiff
had an “abundant opportunity for expo-
sure to benzene.”® Likewise, plaintiff’s
second expert did not attempt to quanti-
fy exposure, and simply asserted that
plaintiff had “far more exposure to ben-

zene” than had oil workers in a separate

study that concluded there was a link
between benzene and leukemia.6

Applying the prevailing standard in
New York, which adheres to the rule
articulated in Frye v. United States, the
court excluded the testimony of both
experts as unreliable. The court rea-
soned that the experts had failed to
quantify the amount or concentration of
benzene to which plaintiff allegedly had
been exposed. That is, the experts had
not, among other things, taken into

account various concentrations of the
benzene in use, and thus had no idea
how much benzene (and in what con-
centrations) the plaintiff had been
exposed to. Assuming arguendo that a
certain level of benzene exposure causes
cancer, the failure of plaintiff’s experts to
quantify that exposure made it “impos-
sible to determine” whether plaintiff
exceeded that threshold level.8

The Parker court also rejected an alterna-
tive theory advanced by plaintiff’s
experts, the so-called “linear non-thresh-
old model.” This theory assumes that “if
a lot of something is bad for you, a little
of the same thing, while perhaps not
equally bad, must be so in some
degree.”? In addition, the theory rejects
the concept that substances have a neu-
tral effect until some threshold level is
reached. Because the linear non-thresh-
old model (as opposed to the more wide-
ly accepted “dose-response” theory)l0
has been rejected by several courts as an
unproven and scientifically unreliable
hypothesis, 11 the Parker court rejected it
as well.12

Thus, flawed expert testimony prevented
the plaintiff in Parker from proving the
vital causal link between benzene expo-
sure and his injuries. No one disputed
that benzene causes cancer. But plaintiff’s
expertts failed to make the requisite causal
connection, based on a scientifically reli-
able methodology, between the plaintiff’s
specific level of exposure to benzene in
gasoline and the plaintiff's AML . These
experts had not conducted studies of
exposure or dermal absorption that even
attempted to replicate the events as plain-
tiff alleged them. It was insufficient for
these experts simply to assert—without
measuring exposure or absorption specif-
ic to the case—that plaintiff's benzene
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exposure was sufficient to cause his AML.

Wills v. Amarada Hess Corp.: Exclusion In A
Daubert Case

The U.S. Court of Appeals for the Second
Circuit reached a similar result in Wills v.
Amarada Hess Corp.13 Wills is another
benzene case, this time brought by the
estate of a decedent who worked for ten
years as a seaman aboard ocean tankers.
These tankers transported petroleum-
based fuels such as oil, gasoline, and
kerosene. Four months after the plaintiff
left his employment in late 1995, he
developed squamous cell carcinoma and
died less than a year later at the age of
thirty-nine. The plaintiff’s estate alleged
that the decedent’s cancer was caused by
harmful exposure on his tanker trips to
benzene and polycyclic aromatic hydro-
carbons (“PAH”). 14

The expert identified by plaintiff submit-
ted a report advancing what he called
the “oncogene theory”—essentially the
linear non-threshold theory under a dif-

ferent name.15 As framed by this expert,

“for some toxins there is no safe level of
exposure because the cancer can be trig-
gered by the interaction of a single mol-
ecule of the toxin with a single human
cell.”16 From that theory, he offered the
expert opinion that benzene and PAH
had caused the decedent’s cancer,
because he assumed that the decedent
had been exposed on many occasions to
both benzene and PAH while traveling
on the ocean tankers. The expert per-
formed no tests that attempted to repli-
cate the decedent’s exposure to benzene
and PAH. Instead, he relied upon an
affidavit from another seaman that had
sailed and worked with the decedent.
The seaman testified that he and the
decedent occasionally had been subject-

ed to noxious odors and that both he and
the decedent suffered from various ail-
ments that could be attributed to toxins.
He offered no specifics about the level of
exposure, but focused more on the regu-
larity of the exposure he believed both
he and the decedent had experienced.1”

On motion by defendants, the Wlis
court excluded plaintiff’s expert, apply-

————————————
Had the expert in Wills
conducted any studies
or performed any tests that
tied his theories 1o some
accepied methodology based
ona specific replication of the
decedents experiences, he
would have stood a hetter
chance of having his theories
admitted.

ing the Daubert concepts now codified in
ER.E. 702. The court first rejected the
expert’s “oncogene theory” on the basis
that—as the expert himself conceded—
this theory was controversial and not
generally accepted by the scientific com-
munity. More fundamental to the
court’s decision was its finding that the
expert’s theory met none of the non-
exhaustive list of factors of reliability set
forth in Daubert. As the court explained,
in addition to the theory’s lack of gener-
al acceptance in the scientific communi-
ty, there was no evidence that this theo-
ry had been tested or subjected to peer
review, and the expert could not state a

known or potential error rate,18

The court also flatly rejected as specula-
tive the factual basis for the expert’s
report—the seaman’s affidavit. In addi-
tion to the fact that the affiant had served |
with the decedent at sea for only five
months of the decedent’s ten year
career—and then often in different posi-
tions at different areas of the tankers—
the court found the affiant unqualified to
submit the affidavit he had proffered.
As the court explained, without “some
technical or professional expertise” in
the science of toxic emissions, the sea-
man could not properly analyze or
quantify what, if any, toxic substances he
and the decedent may have experi-
enced.!? Stated another way, there was
no reliable way for this affiant to estab-
lish a dosage amount.

Ore final factor that undercut the pro-
ferred expert’s testimony was his failure
to take into account the decedent’s use of
cigarettes and alcohol—a major risk factor
in developing the type of cancer from
which he suffered. This failure, according
to the court, “strongly indicated” that the
expert’s conclusions “were not grounded
in reliable scientific methods, as required
by Daubert.”20 Based on all of these fac-
tors, the court excluded plaintiff’s expert.

As in Parker, the Wills court was unwill-
ing to accept expert theories based on
suppositions and assumptions derived
from speculative theories and general-
ized lay testimony. Had the expert in
Wills conducted any studies or per-
formed any tests that tied his theories to
some accepted methodology based on a
specific replication of the decedent’s
experiences, he would have stood a bet-
ter chance of having his theories admit-
ted. Instead, when experts fail to take
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In preparing their
oninions, experts
cannot take short cuts.

these extra steps that particularize their
theories and the bases for them to the
specific facts of the case, they run a high
risk that their theories will be excluded.

Bourne v. E.l Dupont de Nemours: A Further
Application of Daubert

A third recent case further illustrates this
point. In Bourne v. E.I. DuPont de
Nemours?! the plaintiff was a British
child who sued DuPont, claiming that
various birth defects he suffered were
the result of his mother’s exposure in
utero to Benlate, a fungicide manufac-
tured by DuPont, the active ingredient of
which is benomyl. Plaintiff’s mother
claimed that she sprayed a mixture of
Benlate and water on her strawberries,
roses, and other garden plants every ten
to twelve days over a three-month peri-
od in 1986, while pregnant with her son.
She claimed that, while spraying, she
would get some of the mixture on her
“hands, legs, feet and possibly face.”22
Unlike the benzene cases, the parties did
not agree that Benlate causes harm to
humans. Plaintiff proffered two experts,
who opined that there was a sufficient
level of the Benlate mixture on the moth-
er’s skin to be absorbed into the body,
reach the fetus, and cause Andrew’s
birth defects. Their opinions were based
on various studies performed on rats, as
well as mathematical calculations per-
formed by one of the experts. Again, as
with the Parker and Wills case, no specif-
ic dermal absorption or other scientific
tests or studies were done with respect to
the plaintiff child or his mother.

Applying a Daubert analysis, the district
court excluded plaintiff’s experts insofar
as they advanced a dermal absorption
theory regarding Benlate. The court

termed their theory “highly speculative”
and “without the indicia of reliability
required by FER.E. Rule 702 and
Daubert.”?3 The court grounded its rejec-
tion of the experts on several factors.

£
!

First, the court noted that instead of
“conducting any type of test or study to
attempt to recreate” the conditions under
which the plaintiff’s mother was
exposed to Benlate, one of the plaintiff’s
experts developed arbitrary calculations
to estimate what he considered were
approximate amounts of the
Benlate/water solution on the mother’s
skin. The court-concluded that these cal-
culations were “at best, purely specula-
tive and at worst, devised to ensure that
a certain desired end . . . was met.”24

The court also found that the methodolo-
gy used by the expert in determining
skin exposure was flawed, contrary to
published studies, and not capable of
being reproduced. The methodology
that the expert used to calculate human
dermal absorption of Benlate was not sci-
entifically reliable, and was inconsistent
with studies conducted on both rats and
humans2® In short, the court—as in
Parker and Wills—rejected the plaintiff’s
experts on the absorption and exposure
issues because their theories were based
on generalized information and calcula-
tions that could not bridge the divide
between allegations and causation.

Heeding The Cautionary Tale

The Bourne, Wills, and Parker decisions all
stand as cautionary tales for plaintiffs who
seek to hold a defendant liable for the
unfortunate maladies that have befallen
them. In preparing their opinions, experts
cannot take short cuts. Experts cannot

1
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predicate their opinions entirely on studies,
generalized data, and the observations of
lay witnesses. Instead, experts must con-
duct an analysis that is focused on the par-
ticular facts of the plaintiff’s case if they are
to have a chance of withstanding a chal-
lenge to their opinions and credentials. For
the defense attorney, the lesson is equally
obvious. Honing in on areas where the
expert has generalized or relied upon gen-
eralized information is often fertile ground
for a successful Daubert or Frye challenge.

Mr. Martinez is a litigation partner with
Crowell & Moring LLP in Washington, D.C.
His firm represented DuPont in the Bourne
case discussed herein.
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