VIRGINIA:  IN THE CIRCUIT COURT FOR THE CITY OF NORFOLK
USEF S&H TORCO LLC: USKF S&H

VIRGINIALLC USF WV LLC:

USF PROPCO.LLC: WINVA

BUILDING LLC: AFREAL ESTATE
HOLDINGS. LLC AFV INVESTMENTS LLC.

Plaintitts,
v, Case No. (/La (- LJ‘) ¢

HARTHFORD FIRE INSURANCE COMPANY.

Server VIA PRIVATE PROCESS SERVER:
CT Corporation Svstem.
Registered Agent
4701 Cox Rd.. Ste 285
Glen Allen, Virginia 23060
Detendant.
COMPLAINT
NOW COME Plaintitts, USF S&H Topeo LEC, USF SKXH Virginia, LLC, USF WV LLC,
USF Propeo. LLC. Winva Building LLC, AF Real Estate Hokdings, LLC. and AFV Investments
LLC. ccollectively “Plaintifts™) and bring this suit against Detendant. Hartford Fire Insurance
Company iHartford™). Tor denving Plaintifts” business interruption insurance claims for business
incene losses and additional expenses caused by Plaintitts” compliance with government orders
and sound business practices regarding the COVID-19 pandemic.
INTRODUCTION
I Civil authorities” orders issued in response o COVID-19 directly damaged
Plaintitts by causing lost income and additional expenditures and phvsical Toss and damage to their
nsured properties and Lo properties in the mmediate area of those properties that totaled millions

af dollars. For example. Plaint s complhied with civil authorinies” orders that prohibited access to



Plaintitts” properties and Limited the operation of their facilities which resulted in substantial lost
income and additional expenses requiredd to comply with those laws.

2. Atall tinies material to this action. Plaintift, USF S&H Topeo LLC. maintained at
acostof millions of dollars over several vears a Property Choice Policy inumber 22UUNNE 2386
ithe Policy™r issued by Hartford. (See EX. 1 to thisComplaint Allclaims stated in this Complaint
arise out of the Policy.

3. The Policy included business interruption and “civil authority™ coverage for lost
business incame, extra expenses. and pavroll.

+. The Policy named as insureds USF S&H Topeo LLC!TUSE S&H Virginia, LLC:
UISEF WV LLC: USEF Propeo. LLC: Winvy Building LLC: AF Real Estate Holdings, ELCT and

ARV Investments LLC.

s The Pohey was purchased through SIA Group. a broker in Blacksbura, Virginia.
b The Policy was delivered (o USF S&H Topeo LLC at its headguarters in Mel.ean.

Virginia arid was paid for by USF S&H Topeo LLC.

7. The Policy included coverage tor multiple properties in Virginia. including one
located in Nortolk. Virginia, which were identitied in the Policy by the property™s physical address
in Vireinia. (See Ex, 1 to this Complaintr.

N Huarttord has represented on its website that civil authority coverage insures 10st
ncome Uit vou have (o ¢lose down because a government agency prevents aceess (o vour

Business. ™2

"Due wooan apparent tpographical error. the Policy lists USF S&H Topeo. LLC as “USF SH
Topco, LEC.T (See Ex. Lo this Complaint at p. 6)

* See The Hacttord Insurance. What Is Business  Intectuption  Insucance” available  ar
hips/fvww. thehartford com/business-insurancebusiness-interription-insurance  (last  visited
August 25, 202




9. Plaintifls reasonably  understood and  expected  that the Policy  provided
comprehensive coverage for their business based in part on the Policy and coverage titles and
descriptions that Harttord included in the Policy.

10, On March 25, 2020, Plaintifts filed claims with Hartford pursuant o the Policy
through the SIA Group. the broker in Blacksburg, Virginia. in connection with the fosses al
business lacations in the District of Columbia. Georgia, Marvland, Missouri. and Virginia. (See
Exs. 2. 3.4, 5 and o o this Complaint. On July 230 2020, Plaintifts filed a claim with Hartford
pursuant to the Palicy through the SEA Group in connection with fosses at its West Virginia
business location.  (See Ex. 7 to this Complainti.

1. On May 11,2020, Harttord denied Plaintiffs” claims. stating that Hartford had
determined COVID-19 did not cause property damage at Plainttis” places of business or in the
immediate area ol those businesses. by way of correspondence o USE S&H Topeo LLC.
addressed o its headquarters in MeLean. Virginia, That denial did not include a detailed analvsis
or explanation regarding the basis for Hartford" s decision. (See EX. 3 to this Complainty,

PARTIES

12, USF SKH Topeo LLC, a Delaware himited Hability company that indirectly owns
US Fitness Holdines, LLC. USEF S&H Virginia, LLC and USF WV LLC.

3 USF S&H Virginia. LLC s g Virginia limited liability company.

4 USF WV LLC ixa Woest Virginia limited liability company.

5. USF Propea. LLC. a Delaware limited liability company. whoelly owns Winva
Building LEC.

6. Winva Building LLC. a Virginia limited liability company. is the landlord for the

evin knewn as Onelite Winchester located in Winchester, Virgini,

[



17. AF Real Estate Holdings, LLC . a Georgia limited lability conpany. is the landlord
tor the gvim known as Onelife Newnan located in Newnan. Georgia.

IS, AFV Investments LEC. a Georgia limited lability company. is the fandlord tor the
avim known as Onelite Vickery located in Cumming. Georgia.

19. For tederal diversity jurisdiction purposes. LLCs named as Plaintitts are citizens ot
the State of Connecticut because members of those entities are citizens of that state.

20 Hartford ixacorporation organized under the faws of Connecticut, with its principal
place of business located at One Hartford Plaza. Harttord, Connecticut.

21 Harttord as registered (o do business, has a registered agent. s licensed o sell
insurance. and sells insurance in the Commenwealth of Virgini.

JURISDICTION

22 This Court has subject matter jurisdiction over the claims made by Plaintil'ts berein
pursuant to Va. Code Ann. $17.1-513 (20201

23 This Court has personal junsdiction over Harttord under Va. Cade Ann. $8.01-
328010202000 in that Harttord transacted business in Virginia and contracted to insure property
located within Virginia at the unie of contracting.  Plaintitty’ ¢laims arise out o Harttord: iai
conducting. engaging in.and/orcarrving on business in Virginia: (b1 breaching a contract covering
Plaintitts” properties in Virginia: and i¢) contracting to insure that property in Virginia. Harttord
also purposetully availed themselves of the opportumity of conducting activities in Virginia by
marketing insurance pelicies and services. and intentional lv developing relationships with brokers.
agents. and custoniers to nsure property within Virginia, which resulted in the issuance ot the

Potic V.



24 Venue is appropriate in this Court pursuant to Va. Code Ann. §8.01-262 because
the Palicy insured property situated in the City of Nortolk at the time the Policy was issued.
PLAINTIFFS PURCHASED THE POLICY
250 The Policy provides coverage tor 33 premises owned andfor operated by Plaintifts
that are listed on Ex. 1 to this Complaint?
260 Plaintitts” timely paid Hartford all premiums due for the Policy. with an advance
prennium of S224.786 59,
27 Harttord made it difficult for insureds. including Plaintitts, to understand the termis
ol the Policy that consists of a total of 171 pages comprised of the underlving contract and several
endorsements which purpoertediy modity and limit the Policy terms and coverage.
2N Inorder to try o understand the coverage provided by the Policv. including the
endorsements. parts of that complex document must be placed side by side and the reader must
substitute the Policy endorsements Lor tenms stated in the underlving contract.
29 The operative language of the Property Choice--Business Income and Extra
Expense Coverage Form (Business Interruption) states:
We will pay..tor the actual foss of businexs incame vou sustain_..due to
direct physical loss ot or direct physical damage to property caused by or
resulting from a Covered Cause of Loss at [Plaintitls’] prentises.
3L The Policy defines “Covered Causes of Loss™ as “direct physical loss or direct

-

phy~ical daniage . - unless the loss or damage is excluded or mited in this policv.™ When that
language is substituted tor the werm Covered Cause ol Loss™ in the Coverage provision, the

kanguage reads:

We will pav._for the actual [oss of husiness income vou sustain...due (o
direct phvsical loss of or direct physical damage to property caused by or

YKMO Fitness ELC was alse identitied as an insured but is not named as a Plaintlr.



resulting from direct physical loss or direct physical damage .. unless the
loss or damage is excluded or limited in this policy.

3. Nowwithstanding that the detinition of “Covered Cause of Loss™ appears to be
redundant of the Tanguage in the Coverage provision, coverage exists under that provision hecause
Plaintit!s” loss ol business income is due to the direct phvsical loss and/or dumage caused by ¢ivil
authorities” orders, issued inresponse Lo COVID 19, which caused closures of their properties.

320 The Policy Tails to detine the terms “direct physical foss™ or “direct physical
damage” and the use of the disjunctive shows that those terms are not 1o be understood as meaning
the same. Forthat reason. the Policy as dratted by Harttord sutters from an ambizuity regarding
the nature and scope ot coverage tor business income losses sustained by Plaintifts and can
reasonably be interpreted to cover the losses sustained by Plaintil'ts due to the authorities” orders.
issued in response to the COVID-19 pandennc.

33 The Policy contains an endorsement titled “Property Cheice Business Income and
Extra Expense Coverage Form-- Additional Coverages™ that providescoverage i addition to those
in¢ luded i its “Business Income and Extra Expense Coverage Form.”

3o One coverage included m the “Property Choice Business Income and Extra
Expense Coverage Form--Additional Coverages™ isCivil Authority coverage described as tollows:

This insurance is extended to apply o the actual loss of Business Income
vou sustain and the actual. necessary and reasonable Extra Expense vou
incur when access 0 vour “Scheduled Premises™ is specitically prohibited
by order ofa civil authority as the direct result of a Covered Cause ol Loss
to property in the immediate arca of vour “Scheduled Premiises.”

35 That endorsement provides coverage tor losses incurred as the result of orders
issued by various cvil authorities in response to the COVID-19 pandemic that prehibited the

public from accessing PlainttIs” prentises asthe resalt of direct phvsical less and/or direct physical

&



dumage caused by the coronavirus to Plaintifts” properties and to properties in the immediate area
af those tacthitios.

36, Those orders warned that individuals using Plaintitls” tacihities could contract
COVID-19 either tfrom contact with surfaces contaminated by the virus or Trom inlected
ndividuals who entered those properties.

37 Another coverage included in the “Property Choice Business Income and Extra
Expense Coverape Form--Additional Coverages™ is the totlowing Extended Income coverage:

[ the necessary suspension of vour operations applies to all operations
except educational nstitutional operationsy produces a Business Tncome
loxs pavable under this policv. we will pav for the actual loss of Business
fncome vouincur. ... iPolicy, p. 96y

3N The remainder of that Policy provision describes the conditions and period when
the Extended Income Additional Coverage applies to business income lost because Plaintifs limit
or suspend operations as required by public health orders.

RV The “Property Choice Business Income and Extra Expense Coverage Form--
Additional Coverages”™ covers lost Future Earmnings as follows:

In the event ol g covered Business Income loss at “Scheduled Premises.”
wo will pav tor the actual loss of Business Income vou subsequently and
necessarily sustain atter the Peried of Restoration and the Extended Income
peried ends and that [sic] the actual loss in Business Incomie is directly
attributable to the Covered Cause ot Loss occurrence. (Policv, p. 97)

4. That paragraph provides coverage i Plaintitts have suttered a loss of business
ncome at facilities scheduled under the Policv and will continue to incur such a loss atier a Period
of Restoration ends.

41. The portion ol the quoted sentence that continues after the phrase “Extended

Income period ends™ is meaningless because no antecedent exists for the phrase “that the actual

loss i Business Income is directly attributable to the Covered Cause of Loss accurrence. ™



42. That assessiient applies regardless of whether the phrase is a product of a
tvpographical error or an inadvertent onrission of certain language needed to make it meaningtul
OR is the product of intentionally drafting very poor contract language.

430 Plamntifts purchased coverage for damages caused by a virus as described by the
“Funaus, Wet Rot Dry Rot. Bacteria and Virus™ endorsement. (Policy. pp.71-72)

44, Plaintitts purchased “Ingress or Egress™ coverage for business income lost when
“ingress or caress” to their properties is prohibited due to a loss at adjpining properties. (Pohcy.
pp. 9F-98)

THE COVID PANDEMIC CAUSED PLAINTIFFS
TO SUSTAIN LOSSES INSURED BY THE POLICY

45, On January 31, 2020, the United States Health and Human Services Department
dectared a public health emereency due to the COVID-19 pandemic.

46, Published studies contin that COVID-19 s transmitted from asyniptomatic and
svinptematic people to others through respiratory droplets and direct contact with infected persons
and contaminated surtaces?

47. The CDC has confirmed that COVEHD-19 alse spreads when people are within six

teet of vach other.®

* See WHO. Coronavirus disease 2019 (COVID-191 Situation Report — 73 (Apr. 2. 20200 available
at hupsZaoww who intdocsddelault-sourc eicoronaviruse/situation-reports 20200402-sitrep-7 3-
covid-19pdristvrsn=3Sae 23be 7_6 CData from chnical and virologic studies that have collected
repeated biological samples trom contirmed patients provide evidence that shedding of the
COVID-19 virux is highest in upper respiratory tract (nose and threat) early in the course of the
Jdisease. That is. within the first 3 davs trom onset of svmptoms. Preliminary data suggests that
people miav be more contagious around the time of symptom enset as compared 1o Later onin the
disgase™).

Y See CDXO. How COVID-19 Sprewds dune 16,0 20200 available ar hupsiwww.ede govy
coranavirus' 201 -ncoviprevent-getting -sick/how -COVID-spreads.hunl: CIXC. What vou shoulkd
know  about COVID-19 to protect voursell and others (June 1. 20200, available ai

b



4. According to The New England Journal of Medicine. COVID-19 is detectable in
acresols for up to three hours. up to taur hours on copper. up to 24 hours on cardboard. and up to
two (o three davs on plastic and stainless steel.®

49 Civil autherities in the District of Columbia, Marviand. Virginia. Georgia,
Missouri. and West Virainia issued orders that reguired Plaintitts to close and substantiallv it
the operation of their health and Titness tacilities and to incur substantial additional expenses.

AL Dyistriet of Columbia

560 On March 16, 2020, the District of Columbia X1 issued Order 2020-048 that
declared a COVID-19 Public Health Emergency and suspended the operations of avms. health
clubs. health spas.and fitness centers inDC through March 31, 2020, Violators of that arder were
subject to criminal. civil and adninistrative penalties. including summary suspension of licenses.

S On Mareh 20, 2020, DO ssued Order 2020-31 that extended through April 24
20200 Can the Public Health Emergency: and (b the prohibition ol gatherings o more than 50
persons. which etfectively meant that gvims. health clubs. health spas. and fitness centers must
remain closed. Vialators were subject to the sanie penaltios inposed by Order 2020-045.

52 On March 24, 2020, DC issued Order 2020-033 that mandated closing all on-site

wperations of nonessential businesses and specifically excluded fitness Facilitios, eXercise gvims.

https: Zwww ede.eovicoronavirus 201 9-neov/downloads/ 20 19-neov-Tactshe et pdf,

© See US. Dept. of Health and Human Services. National Instiates of Health, New Release. Now
coronavirus stable Tor hours on surtaces (March 17, 20200 available at hipsiwvww nihgovinews-
CVeNINNOWS-Ielease N new -coronavirus-stab le-hours-surtaces. See also WHO . Modesot transmi ssion
of virus causing COVID-19: implications tor IPC precaution recomumendations iMarch 29, 2020
arvaitable  af  htps A www whont/news-room/commentariesdetai Y modes- of-transmission-of -
virus-causing-covid-19-implications-for-ipe-prec aution-recommendations.




spas. massage parlors, or similar tacilities from the st of permissible “Health Care Operation”™
activities that could stilt be conducted.

33 DC Order 2020-053 implemented requirements for DC residents such as “washing
hands with saap and water for at least 20 seconds or using hand sanitizer frequentlv. or atter contact
with potentiallv-infected surfaces. to the greatest extent feasible.” and “Jrjeautarly cleaning high-
touch surlaces.”

5400 On March 30, 2020. DC issued Order 2020-054 that required DO resiclents to stay
in their homes, exeept to perform essential activities. engage in essential business. provide or
oblain essential government services. or engage n certain authorized recreational activities tha
did not nvoelve close contact with other persens.

35, That order instructed as tollows: “Individuals shull not linger in common arcas of
apartment buildings and shall not use buildings™ tacilities, such as gvinrs because such spaces are
unlikely to be disintected often and could otherwise expose individuals to the COVID- 19 virus.”

360 OnApril 15,2020, DC issued Order 2020-063. which extended Order 2020-033.
the Stav-At-Home Order. and the Public Health Emergency trom April 17 until May 13, 2020,
Violators were subject t penalties imposed by the previous orders.

5. On May 13, 2020, DC issaed Order 2020-066 that extended the Public Health
Emergency through June 8. 2020 and specitied that gvims must remain closed.

550 On May 27,2020, DC issued Order 2020-067 that extended the Public Health
Emergency until Tuly 24, 2020 and permitted the reopening ol certain essential businesses on May
29,2020 which did not include the tvpe of tacilities operated by Plaintiffs. A knowing violation

ol the order was subject to the same penalties imposed by the previous orders.

10



390 Ondune 22, 2020.DC issued Order 2020-75 that allowed gvims and workout studios
to reopen with linited access five peaple per 1000 square Teet of space) and to conduct ¢lasses it
a 10-Toot distance between participants could be maintained.”

o0, On July 22 DC issued Order 2020-79 that extended the Public Emergency and
Public Health Emergency through Octeber 9. 2020 and continued the restrictions on Plaintilts’
aPeralions.

1. On November 23, 2020, DC issued Order 2020- 119 which required that (11 avims.
private trainers. and other businesses and recreation centers must suspend all indoor group exercise
Classes™ and ¢ 21 gvins, private trainers, and other businesses and recreation centers must suspend
all outloor group exercise Classes of twenty-live (251 or more persons.” That order was eflective
through December 31, 2020,

62 On December 7. 2020, DC issued Order 2020-123 that added the tollowing
restrictions effective through December 310 2020 to those imposed by Order 2020-11490 (1)
recreation centers and sportsclubs were ordered to suspend sports and organized athletic recreation
activities. such as voga and Zumba: and 21 prohibited high-contact sports such as martial arts.

63, On December 16, 2020, DC issued Order 2020-126 modified Order 2020-075 to
clurity and amend that eyms. recreation centers. climbing avms, and squash or racquet courts were
limited to having the lesser of 23% of the rated capacity on its Certificate of Oceupancy indoors
or e more than 230 at the tacility at any one time. The arder was eftective untl December 31

2020,

T See X Health, Phase Two Guidance. Coronavirus 2019 (COVID- 191 Guidance ter Gyims and
Workoul Studios (June 18, 20200, available ar hups:ficorenavirusde.gov/sitewdelaull/Hlesy
dossitesicoronaviruspaze _contentfattachnientsOs 18 2020-1¢C_Health_Gu idance _tor_Gvms_and
~Workoeut_Studiospdl.

11



b4 On December 18, 2020, DXC issued Order 2020-127. which extended the Public
Emergency and Public Health Emergency until January 15, 2021,

B. Maryland

65, On March 3. 2020, Marviand declared « State ol Emergency and Existence of
Catastrophic Health Energencey due to COVID- 19,

66, On Mareh 12, 2020, Marviand issued an order that prohibited gatherings of more
than 230 persons.

57, On March 16, 2020, Marvland amended the March 12, 2020 prohibitien to include
the closure of Titness centers.

6%, On March 30, 2020, Marviand issued Executive Order ("EO™ 20-03-30-01 that
required Marviand residents to stay at honte, exeept to participate in essential activities which did
notinclude gvms or Ntness centars,

a9 On Mav 6. 2020, Marvland renewed the proclamation declaring a catastrophic
health emersency because COVID 1915 highly infectious. spreads easily. physically contaminates
phvsical surtaces for long periods. and can result in serious and fatal illness.

0.0 On Mav 13,2020, Maryland issued EO 20-05- 13-01that allowed some businesses.
but nat gvims and litness centers, to reapen.

71, On June 164 2020, Marvland issued EO 20-06-10-01 that permitted gvims and
fitness centers (o open on June 19, 2020, subject to g limit of 30% of the facility’s maximui

CUpaiLy.



720 Marviand has repeatedly renewed the declaration of u catastrophic  health
eniereency and limited the reopening of gvms and fitness centers to 30% of maximum capacity
under applicable codes, laws, and permits. ®

C. Virginia

73, On March 12, 20200 Vireinia issued EO 510 Declaration of a State of Emergency
due o Novel Coronavirus (COVID-191 that was effective until June 10, 2020.

T4 On March 17, 2020, Virginia issued Order of Public Health Emergency One that
restricted the number of patrons allowed i fitness centers to atotal of 10, A violation of that erder
could result in immediate suspension of operation permits, punishiment as a misdemeanor. and
injunctive relict.

75 On March 23, 2020, Virginia issued EO 33 (hat closed fitness centers and gvims
until April 23. 2020 and that classified violations as Class 1 myisdemeanors.

76, On April 13,2020, EO 33 was wmended to extend the ¢losure of gvms and filness
centers until Mav 7. 2020,

77, On May 42020, EO 32 was again amended to extend the closure of gvims and
litness centers until May 14, 2020

78 On March 30, 2020, Virginia issued FO 33 that required Virginians until June 16
2020 to remain in their residences with very limited exceptions not applicable to Plaintifts’
businesses.

790 On May X, 20200 Virginia issued EO o1 and Order of Public Health Emergency

Three that permitied fitness centers and avims to reopen for only certain outdeer activities where

& Marviand renewed that declaration on June 3. July 1 July 31, August 10, September X, Oxctober
6. October 20, November 235, and December 23, 2020,

13



participants had to remain at least ten feet apart. The order required: (1) emplovees working in
CUstomer-facing arcas o alwavs wear face masks: (21 outdoor SWinIming pools may be open tor
tap swimming only and must be Himited to one person per lane: (31 group sutdoor activities could
not have more than 10 participants who must renain at least 10 feet apart; (4 hot tubs. spas. splash
pads. spray pools. and interactive play features to be closed: and 4y businesses (o ¢clean and
dixinfect exercise equipment after cach use and comply with other burdensome restrictions.

S On May 1202020, Vireinia issued EO-62 and Order of Public Health Emergency
Four that required businesses in Northern Virginia to continue until May 28, 2020 to comply with
EO-53 and EO-55 which had ¢losed fitness centers and gvims”

N OnMay 1402020, EO 62 was amended to reguire Richmend and Accomack County

o comply with the same restrictions until May 28, 2020,

N2 On Mav 19, 20200 EO 61 was amended (o extend those restrictions on finess

centers and gvims until June 10, 2020,
N3 On June 2. 2020, EO o1 was amended again o require: businesses i Northern
Virginia and Richmond to continue complying with the restrictions imposed by EOQ 61
sS4 On June 2.2020. Virginia issued EO 63 and Order of Public Health Emergency Six

that eased some COVID-19 restrictions Tor weas outsicde Northern Virginia and Richmond. Gyims

and titness centers in those areas could reopen Tor indoor and outdoor activities enly i they

complied with guide ines such as:

Y Northern Virginia includes Arlington. Fairtax. Loudoun. and Prince William Counties. and the
Cities of Alexandria. Fairfax. Falls Church. Manassas. Manassas Park. as well as the Towns of
Dumlries. Herndon. Leesburg. and Vienna. The Policy provided business interruption insuranve
For 2% of the 31 covered properties in Virginia with 17 properties located in Northem Virginia and

11 located outsidde that area.
14
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Patrons. members, and guests must remain at least 10 teet apart during all
activilies.

Instructars and all participants ol group exercise and fithess ¢lasses muslt
maintain at least 10 feet of physical distancing between cach other at all
LS.

The number of persons invelved in graup fitness ¢lasses could not exceed
the lesser of 30% of the minimum occupancy specitied by certificates of
acCupancy or 30 patrons.

Hot tubs, spas. splash pads. spray pools. and interactive plav teatures must
be Closed.

Emploveesworking incustomer-tacing areas must alwavs wear lace masks.
Businesses must ensure equipment was cleaned and disintected atter each
LS.

Facilities must prohibit use of equipment that cannot be  thoroughly

disintected between uses fe.g.. climbing rope. exercise bands. efe..

NS 0n June 90 20200 Virginia amended EQ 66 to permit Northern Virginia and

Richmond te operate in accordance with EO 63,

8o On June 30. 2020, Virginta tssued EO 67 which imposed the fellowing restrictions

on gvims and fitness centers: (v instructors and participants in activities. other than swim classes.

who were not family menibers must remain at least 10 feet apart. except where necessary [or an

individual's satetv: (25 accupancy must be limited to no more than 75% of the lowest occupancy

load o the certilicate of occupancy: (35 hot tubs, spas. splash pads. spray pools, and interactive

play features must be closed: (4 swimming pools may be open. provided sceupaney is limited Lo



no more than 73% ol the loewest occupancy lvad on the certificate of occupancy and all swimmers
maintain al least ten feet of phvsical distance from others who are not family members: (5
emplovees working in customer-facing areas must alwavs wear masks: (61 businesses must ensure
cleanming and disintection of shared equipnmient atter each use: (71 tacilities must prohibit use ol any
cquipment that cannet be thoroeushly disintected between usesteg.. climbing rope. exercise bands,
eteoand (81 businesses must supply hand sanitizer or hand washing stations. Businessthat could
not adbere o those requirements mustremain closed.

N7 On November 13, 2020, Virginia tssued Sixth Amended EO 67 and Order of Public

Health Emergency Seven which required gvims and fitness centers to limit occupancy o 75% of
the fowest load on the certificate ol occupancy and the tetal number o oecupants, inc luding

participants and instructor. in group exercise and riness classes o the lesser of 753% ot the
minmmum occupancy load or 25 persons.

aN. 0 On Deceamber 100 2020, Vieinia wssued EO 72 and Order of Public Health
Enwergency Nine that limited the number of persons. including participants and instructors. in all
group exercise and fitnessclasses to the lesser of 73% of the mimmum occupancy on the certificate
of oecupancy or 10 persons.

D. Grorgia

N, On March 14, 2020, Georgia ssued a Declaration of Public Health State of
Emergency. Order G3.14.20.01 that was to terminate on April 13, 2020,

KL On March 23, 2020, Georgia issued EQ 03.23.20.010 that, through April 6. 2020,
closed bars. established social distancing requirements. and himited the number of customers in a

single tocation. The penalty tfor a violation was closure of a business.

I6



91, O April 2. Georgia issued FO 04.02.20.01 that closed all gvms and fitness centers
and required persons o shelter in place. with limited exception. through April 13, 20210, A
violation of the order was a misdemeanar.

92, O April 8. 2020, EO 04.08.20.02 extended the Public Health State of Emergency
until April 3, 2020,

93 On April 200 2020, Georgia issued FO 04.20.20.01 that allowed gyms and fitness
centers to bein in-person Minimum Basic which included activities necessary to maintain the
vajue of a business and being open to the public subject to restrictions, such ax social distancing
and Limitations on the number of customers.

9. On April 23,2020, Georgia issted FO O4.23.20.02 that extended FO 04.08.20.02
e May 13, 2020 and required persons to socially distance and encouraged them and visitors to
wear masks when they coukd not. That order permitted gvims (o reopent as long as they did not
provide group classes and thev clased arcas where groups congregate. screened patrons. and
coniplicd with sanitation requirenients.

95 On April 30, 2020, Georgia issued FO 04.27 200 that extended the Public Health
State of Emergency until June 12, 20200

Yo On Mav 12,2020, Georgia issued EO 05.12.20.02 that reintorced the ¢leaning and
social distancing requireiments tor avms and fitness centers.

97 On Mav 28,2020 Georgia issued EO 03282001 that extended the Pubhce Health
State o) Emergency until July 12, 2020 and EO O3.28.20.02 that permitted gvims and fitness centers

o offer group fitness Classes, provided they met social distancing and cleaning requirements.



9N, A Georgia government’s website regarding COVID-19 encourages persons to
disinfect surfaces daily and frequently wash their hands °
Georgia S EO 06.11.20.01. EO 06,2902, and EO 07.15.20.01 reiterated the limits

9.
on the use and cleaning of gvims and Hiness centers imposed by EQO3.28.20.01.

E. Misseuri
On March 13, 2020, Missouri issued EO 20-02 that declared o State of Emergency

14X
and activated the State Emergency Operations Plan in response o COVID-19 cases. That erder

was elfective until May 135, 2020,
101, On March 21, 20200 Kansas City issued the Second Amended Order 20-01 thal
required persons to stay at home except tor “essential activities™ which specifically exeluded

litness andd exercise pyvms and similar facilities. Violations of the order constituted an imniinent

threat and immediate menace o public health.
1020 O April 3. 20200 Missouri issued a stay-at-home order tor the entire state that: (1)
Closed schools and prohibited cating at restaurants: and (21 permitted individuals o leave home

only (o pertorm essential work, oblain necessities, engage in outdoor activity, and attend worship

it they practiced social distancing and gathering limitations. The order was effective until April

24,2020
On April 16,2020, Missourt annaunced extension of the stav-at-home order until

103,
May 3. 2020 and Kansas City issued a similar order through May 13, 2020,
104, On April 24, 2020, Missourt issued EO 20-09 that extended the State of Emergency

until June 13, 2020,

W See Stale of Georgia Govermmenl, Clean and disinlect surfuces daily. available ar
hups:4Georeiagevicovid-19-coronavirus-georgiafcovid- 19-state-services-georgiafcovid-19-

Clean-and-disintect-surtuces.
I



105, On Mav 4. 2020, Missouri began lifting requirenients that closed gvims and other
businesses il thev limited gatherings to no myore than 10 people. More stringent restrictions
remained in place tor localities. including Kansas City.

106, On Mayv 11,2020, Kansas City announced guidelines Tor reopening non-essential
businesses. such as gvims and litess centers. that were permitted o open on May I8 with
catherings himited o the laraer of 10 people or 10 pereent of building occupaney.

107, On May 28, 2020, Kansas City issued the Seventh Amended Order 20071 that
permitted businesses. including gvms and titness centers, to continue in person aperations i they
limited occupants o ne more than 30 percent of building occupancy. maintained social distancing
ol & feet between arcas of service. and mandated that all service providers and customers wear
masks o the extent possible. Those vestrictions eftectively precluded tull capacity operations ol
gvims and titness centers.

I. West Virginia

105, On March 4. 2020, West Virginia issued a Proclamation declaring a State of
Preparedness which stated that COVID-19 posed a severe threat to the health. safety. weltare. and
property of the citizens.!!

(9. On March I8, 2020, West Virginia issued EO Noo 3220 that closed all fitness

. . . . . I
CONLErs, @YMnasivms, recreation centers, and similar businesses where people tend to congregate.'

" State of West Virginia Executive Department. Proclamation by the Governor, March 4. 2020,
available af hitpsd/eovernor.wv.eoviDocuments'SKM C4358200304 1 7010.pdl.

2 See State of Wesk Vicginia Executive Dept., Executive Order Noo 3-20 by the Governor,
available ar  htosdieovemmor. wy eov/Documents/ 2020% J0E xecutives 200rde rwExecut ive-
Order-March- 19-2020.pdt.




PIO. On March 23, 2020, West Virginia issued a Stay-at-Home Order for all of West
Virginia that noted the necessity of the measures “because of the propensity of the COVID-14
virus o spread via persenal intecactions and because of physical contamination ol property due to
its ability to remain on surlaces for prolonged pericds of time.™"?

ITE. On April 27, 2020, West Virginia announced a comprehensive plan to reopen
businesses. including fitness centers, gvimnasiums. and recreation centers, over a six-week period
starting Mav 18, 2020, provided the number of COVID-19 cases remained low. The plan included
suidance that directed businesses o “Reduce touch points to the maximum exwent possible:
Increase cleaning treguency and the availability of hand sanitizer. disinfectant wipes. and other
DIY cleaning products to ensure touch points and exercise machimes and cquipment are properly
sanitized between each use by customers.™ The plan liited the capacity of group ¢lasses and
imposed social distance requirements. '

120 On Mav 14, 2020, West Virginie announced that fitness centers. ayms, and

recreation centers could resume operations on Mav 18, 2020, subject to himitat jons. '

B See State of West Virginia Executive Depl.. Executive Order No. 9-20. available at
hitpsdfgovernor wy goviDocument s/ 20207 20E xecutive % 200rders'STAY-AT-HOME -ORDER-
MARCH-23-2020 pdr.

H See Office of the Governor. Press Release, COVID-19 Update: Gov, Justice unveils plan (o
reapen  sate: CWest Virginia Strong=The  Comeback™ April 270 20209, available  at
hipsdoovernor wy goviNewsipresserelease N 2020/PagevCOVID- 19-UPDA TE-Gov - Justice-
unveils-plan-to-reopen-state- ek 2% 800 90 West-Virg mia- Strong - % B 2% 8000 93-The -
Comeback e E2% 809D aspx. See alko West Virginia Strong, The Comeback. Guidance tor
Fitness Centers, Gymnasiims, and Recreation Centers, wvailable  ai
hips:#governor.wy goviDoecumentvCovid%e 20Week % 204/ 2020.05. 1 4% 20G uidance % 20tor% 20
Gynis.pdt.

B See Office of the Governor, Press Release. COVID-19 Update: Gov. Justice schedules
reopenings for gvims other recreational activities: announces plan to st vulnecable and minociy
populations,  Mav 140 2020, available  at hupsfgovernor wy gov/News/press-
releanes/2020/Pages' COVID-19-UPDATE-Gov_-Justice -announces-additional -reopenings.aspx.
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T3 On May 15, 2020, West Virginia issued EQ No. 37-20 which allowed gyms and
fitness centers o reopen on Mav 18, 2020, subject to social distancing and hvgicne practices that
precluded tull capacity use.

P14 Woest Virginia's Guidance tor Fitness Centers. Gymnasiums, and  Recreation
Centers, last updated November 17, 20200 limits tacility occupancy to % ol the capacity
dictated by fire codes and requires social distancing. physical barriers, and extensive cleaning of
facilities and equipment. The Guidance also limits on Group Classes as [olows: “Group exercise
Classes should be conducted vutdoors, limited. or canceled to the ereatest extent possible. I the
event group classes are held, such classex may only be held it they can be completed inaccordance
with social distancing recommendations tincluding but not limited o the restriction of 4%
capacity. with more than 6 teet ot distance maintained between participants at all times: no shared
equipment during the class: sutficiently adjusted class schedules to allow for deep cleaning
between Classesy and martial arts and other contact activities should be completed without any
person-lo-person contactr.”

PLAINTIFES' BUSINESS

115, Plaintitts operate health and fitness clubs in the DC. Georgia. Marviand. Missouri,
Virgin. and West Virginia under the Sport & Health. Onelite Fitness, and Crunch Fitness brands.

[16. Each of Plaintitts” clubs serves approximately 6,000 individuals.

F17. Asanecessary and essential aspect of operating these businesses, emplovees and

customers come into frequent contact with the physical premises and persanal property located

®See  https:/governor.wy_gov/DocumentsiCovid% 20W eek % 204/2020.05.14%20  Guidance
e 200or % 200G vims.pdt,
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there. including cardio equipnient. weights, sguash courts, swimming pools. hot tubs, spas.
massage tables, and locker facilities.

FIs. Actvities inindear spaces. such as Plaintitts” tacilities, have been considered «
polentially igher risk tor customers and emplovees to contract COVID-19,

1190 Plantfts have experienced direct phyvsical loss and/or direct phvsical damage (o
their property as a resull of the civil authorities” orders. issued in response o the COVID-19
pandemic.

1200 Plainttts have lostaccess to and the use and tunctionality of their properties due to
the ettects of the COVID-19 pandemic. orders ot civil authorities. and acombination of the two.

1210 Plaintifls” businesses have been totally closed and have Llimited operations as
reguiredd by sound business practices and civil autherities™ orders that, among other things.
prohibited access o Plantifts” businesses because of phvsical loss and/or damage o property in
the mmediate arca ol their properties.

122, Even alter the civil authorities lited COVID-19 orders or reduced restrictions on
Plaintifts” business operations. Plaintifts have continued and are likelv to continue o lose
substantial ncome trom membership dues. personal training services, tennis court rental and
[essans, and Tees rom guests, classes, and swim and squash lessons.

123, Plaintitts have suspended membership dues and have issued credits tor periods
when clubs were nat open and could not provide services due to the COVID- 19 pandemic.

124, Plaintifls incurred and will continue o incur additional expenses. such as ¢ leaning
and sanitizing equipnient and building spaces. asrequired by government orders and good business

praclices.

Y



125, On March 25 and July 23, 2020, USF S&H Topeo LLC liled Property Loss Notices
far its properties covered by the Policy that are Exhibits 2, 3,4, 8, 6, and 7 (o this Complaint.

126, Hartford denied Plaintifts’ claims for business insurance coverage in a boilerplate
letter dated Mav 11, 2020 which merelv stated that Harttord had “completed areview o vour loss
and hald] determined that since COVID-19 did not cause property damage at vour place of
business or in the immediate area. this business income loss is not covered.™ That letter. which s
Exhibit 8 to thisComplaint. did not contain adetailted analysis or explanation specitic to Plaintitts’
clans.

COUNT [
DECLARATORY JUDGMENT

127 Plantitls mcorporate in this paragraph all atlegations in the prior paragraphs.

128, Plaintilts purchased the Policy tromy Hartford which provided comprehensive
business coverage tor 33 af'their facilities.

1290 Plaintitts paid all premiums required to maintain the Policy.

130, Plaintittx lost the use of their business properties, lost substantial business income.
and incurred extra expenses as a result of the COVID-19 pandemic.

131, Those losses and expenses are insured by the Policy. including the tollowing

Provisiens:

a. Property Choice--Business Income and Extra Expense Coverage Form:
b. Civil Autherity Additional Coverage:

C. Extended Income Additional Coverage:

. Future Eamines Additional Coverage:

v Fungus. Wet Rot. Dry Rot. Bacteria and Virus, and

. Ingress or Earess.

e



1320 Noenforceable Policy exclusions or definitions preclude coverage for Plaintif1y'
loases and expenses under the facts set torth in this Complaint.

133 WHEREFORE. Plaintitts seek a declaration that the Policv coversall of their losses
and expenses.

COUNT I
BREACH OF CONTRACT

134 Plantitts incorporate in this paragraph all allegations in the prior paragraphs.

135 Plaintifts purchased the Policy o insure against a comprehensive set of risks that
thew businesses might Tace and that Hartford agreed to cover.

136, Plaintfts met all or substantially all of their contractual obligations under the
Policy. including paving premiums and surcharges.

137, Asdetailed above, DC issued orders that ¢losed and limited the full operation of
Plaintifls facilities during certain perinds.

135, Asdetailed above. Georgia issued orders that ¢losed and limited the tull operation
of Plauntilts” tacilitios during certain periods.

1390 Asdetailed above, Marviand issued orders that closed and Linited the full operation
of Plaintitts” tacilities during certain periods.

O, Asdetailed above, Missouriand Kansas City issued orders that ¢losed and limited
the tull operation of Plaintitty’ facilities during certain perinds.

41, Axdetailed above, Virginia issued orders that ¢losed and limited the full speration
of Plaintitts” tacilitiex during certain periods.

142, As detatled above, West Virginga issued orders that closed and limited the tull

speration of Plaintifts” facilities during certain periods.



143, Plaintifts complied with those orders and with sound business practices regarding
the aperation af their tacilitics in response te the COVID-19 pandeniic.

144 No enforceable exclusions or definitions in the Policy preclude coverage in
connection with the closure and linyitation of Plantitts” business operations pursuant to those ¢ivil
authorities” orders.

145 Harttorcd breached the Policy by denving coverage tor Plaintilts” claims.

46, Plamntilts have suftered damages as a direct and proximate resalt of Harttord s
breach of the Policy.

147, WHEREFORE. Plamtifls seek a judanent avainst Harttord for the damages caused
by that breach ot contract.

COUNT 1L
BREACH OF COVENANT OF GOOD FAITH ANDFAIR DEALING

8. Plaintitls incorporate in this parageaph all allegations in the prior paragraphs.

149, Plaintifts contracted with Hartford for insurance coverage in accordance with terms
of the Policy.

1500 The Policy was subject to the implied covenant of goud taith and tair dealing that
required Harttord te act in good faith and with reasenable etforts to pertorm its contractual duties
and to refrain from impainng Plantifts” right 1o receive the rights. benefits. u,nd reasonable
expectations under the Policv.

131, Hartterd breached the implied covenant of eeod faith and Tair dealing that inhered
in the Policy by:

a. Selling the Policy that appeared to cover Plaintifts” lost business income.
extraexpenses. and pavro L expenses knowing that Hartford would interpret

the Policy to deny coverage under circumstances toreseen by Harttord:
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b. Denving coverage of Plaintiffs™ lost business income. extra expenses, and
pavroll expenses by invoking undetined. ambiguous. and contradictory
Policy terms that are inconsistent with the plain termis and purpese of the
Policy and Hartford's publicly made representations: and
<. Arbitrarily and capriciousty. denving Plaintifts” ¢laims without an adeguate
objective investigation. inguiry. and analvsis andfor with knowledee that
the denial lacked a reasenable basis under the Policy.
1520 Plaintifts met all or substantially all of their obligations under the Policy. including
paving premiums required by Hartiord.
153 Harttord's fatlure to act in good faith by providing the coverage for Plaintiliy’
claims denied Plaintitts the tull benetit of their bargain under the Policy.
154, Plaintitts have been injured as a result of Harttord s breach ot the covenant of good
Faith and Tair dealing and are entitled to damages in an amount o be proven at trial.
1535, WHEREFORE. PlaintitTs seck ajudgnient that Hartford has breached the covenant
ot good taith and fair dealing implied in the Policy and the damages caused by that breach.
PRAYER FOR RELIEF

WHEREFORE., Plainttts seek the tollowing reliel:

a A declaration that Plaintitts” claims are covered by the Policy:
b. An award of damag es totaling S43 000000,
¢ An order requiring Harttord to pav both pre- and post-judgnient interest on

all anvounts awanded:

o An award ol attornevs” fees and costs pursuant o Va. Code Ann. §38.2-

2097 and



e Other relief deemed appropriate by the Court.

JURY TRIAL DEMAND

Plaintiffs demand trial by jury of all issues so triable.

June Q. 2021
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