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INTRODUCTION

A criminal conviction can lead to a wide variety afllateral consequences for companies and
individuals that receive government contracts, tgaas well as other forms of government
assistance. What follows is a summary of some hef most notable consequences and
considerations that flow from a criminal convictionWe also offer some observations for
addressing these collateral consequences mostiedlgc

FEDERAL SUSPENSION AND DEBARMENT

OVERVIEW

The federal government only awards contracts aadtgrto companies and individuals that are
“presently responsible.” To enforce this policiietfederal government suspends or debars
companies and individuals that it determines are presently responsible. Suspension and
debarment can be initiated and imposed for a washge of reasons, such as in the wake of a
criminal conviction. But, under each cause forp&msion or debarment, the common theme is
that the company has acted (or failed to act) wag that leads the government to question its
integrity, ethics, and compliance.

A suspension is an exclusion from participatingfederally funded programs pending the
completion of an investigation or legal proceeding®barment is an exclusion from
participating in federally funded programs for diniée period of time, typically three (3) years.
A suspension or debarment by any federal agenejféstive throughout all federal agencies,
regardless of whether the suspension and debaimeéntiated under the procurement or non-
procurement regulations. That is, a company exxdudom participating in federal procurement
programs is also excluded from participating inefied grant programs.

In order to suspend a company, the government tmst “adequate evidence” to justify the
suspension. To debar a company, the governmerttimus a “preponderance” of evidence to
support the debarment. Under the procurement aggok, a company that is proposed for
debarment is automatically suspended while debarpreceedings occur. In practice, at least
under the procurement regulations, there is liti#erence in the immediate effect of a
suspension, a proposed debarment, or a debarmérgn a company is suspended, proposed for
debarment, or debarred, the names and addressasspénded, proposed for debarment, or
debarred companies immediately are listed as ibétign the System for Award Management
(“SAM”) maintained by the General Services Admirasibn. Listed companies are excluded
from receiving federally funded contracts and gsant

Statistically, the federal government has becomeeasingly aggressive in imposing suspension
and debarment. Further, increased coordinatiommgnsaspension and debarment officials and
the Department of Justice and the Inspectors Geneake it more likely that information on
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criminal proceedings and investigations will be reldawith the suspension and debarment
community.

LEAD AGENCY PROCESS AND FACTORS USED TO DETERMINE IF SUSPENSION AND
DEBARMENT ISWARRANTED

Because suspensions and debarments are effectwerngeent-wide, when more than one
agency has an interest in the suspension or debaoha company, a lead agency is designated
to coordinate a resolution among all intereste@if@dagencies. One agency is deemed the lead
agency and will make the ultimate decision regaydiumat suspension and debarment action, if
any, is necessary on behalf of the entire goverhmenhypically, in Crowell & Moring’s
experience, the lead agency is often the agencyevhassion is most closely impacted by the
alleged wrongdoing or an agency that does sigmfibasiness with that company.

When evaluating whether to impose or lift a susfenser debarment, suspension and debarment
officials consider the factors set forth in the laggble regulations to determine whether the
alleged misconduct warrants suspension and debarntar suspension and debarment under
federal procurement regulations, the federal agermysiders ten mitigating factors when
determining whether to initiate debarment procegslirwhich are included as Attachment A.
For suspension and debarment under non-procurgmmagrtams, such as federal grant programs,
the government considers both mitigating and agdnag factors when determining whether to
initiate debarment proceedings, which are inclugedttachment B.

MANDATORY SUSPENSION AND DEBARMENT

Convictions under certain criminal statutes leadrandatory debarment. For example, the
Clean Air Act and Clean Water Act contain mandatdgbarment provisions if there is a
conviction’? The U.S. Environmental Protection Agency (‘EPAi)itomatically debars the

facility/location involved in the wrongdoing (meaugi it cannot be involved in contracts or
programs with direct or indirect federal funds). ol often that is the site of the misconduct.
But in certain cases, corporate headquarters wgedeas the site of the misconduct, particularly
in cases where the factual underpinnings suggdiétiMalindness or organizational recklessness.

Following automatic debarment, a company can segkstatement by petitioning the EPA
Suspension and Debarment Official (“SDO”) and desti@ting that steps have been taken to
correct the situation that allowed the miscondaatdcur. In Crowell & Moring’s experience, if
the company engages proactively with the EPA SD@l (@e cognizant district office), it is
possible to negotiate an administrative agreentetresolves the automatic debarment once the
plea is entered.

The following table highlights other examples oétates that contain mandatory debarment
provisions if there has been a statutory violation:
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Duration and

Statute Cause of Debar ment Scope
Violations of the Buy American
Buy American Act (41| Actin constructing, altering or 3 years:

U.S.C. § 8303) repairing any public building or
work in the United States using
appropriated funds.
Violations of the Act as shown by
repeated failures to comply with
its requirements, or employing
numerous individuals convicted
of criminal drug violations.
Service Contract Failure to pay compensation due 3 years;
Act (41 U.S.C. § 6706 to employees under the Act. | government-wide

government-wide

Drug-Free Workplace
Act (41 U.S.C. § 8102

Up to 5 years;
government-wide

DI SCRETIONARY SUSPENSION AND DEBARMENT

In addition to mandatory exclusions, SDOs have rdigmary suspension and debarment
authority. SDOs have wide-ranging authority topgusl/debar entities and individuals that lack
business integrity and ethics. The discretionatarity is not tethered to the particular facility
or corporate entity, nor is it tied to the factuatitations in a conviction or indictment. It isitg
common for a plea, civil complaint, or criminal iotinent to trigger a discretionary action by an
SDO, particularly if the factual recitations indieasuggest fraudulent conduct or a lack of
business integrity and ethics. When SDOs exedisgetionary authority, they may choose to
enter into administrative compliance agreements régolve suspension and debarment
proceedings.

STATE SUSPENSION AND DEBARMENT

Many state and local governments refuse to awardsfuo entities that are ineligible to receive
federal funds, and many states have the practicaititing debarment proceedings against
companies that are debarred by the federal goverim&hile certain states such as Maryland
and New Jersey may debar a contractor that has fieeenally debarred,others mandate the
simultaneous debarment of a federally debarredracialr. For example, Massachusetts requires
that a contractor debarred or suspended by anycaga‘mhe United States be simultaneously
debarred or suspended, unless “special circumstandst.”

INTERNATIONAL SUSPENSION AND DEBARMENT

Other countries may also initiate suspension arfghieent proceedings or refuse to award
contracts to a company that is suspended or deberithe United States, or that is convicted of
certain crimes in the United Statdsxamples include the following:

» Canadian public sector opportunities generally ireqafferors to certify if it, or any of
its affiliates, have been convicted of or pled uib certain violations of Canadian law
(including fraud), or any similar foreign offense€anada may not award contracts to
entities if they, or their affiliates, have beemeieted of certain offenses in violation of
Canadian law, or convicted of similar foreign ofes.
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* The Brazilian government can debar companies fogre other offenses, “intentional
commission of any illegal act that reveals a canmas improbity to contract with the
Government.” In Brazil, if a company is debarredree federal level, the company is
also automatically debarred at the state and levals.

» Australian procurement policy prohibits the fedekaktralian government from “seeking
to benefit from supplier practices that may be olsst, unethical, or unsafe...” and its
debarment regime is discretionary.

* UK contracting authorities must exclude an econoaperator from participating in a
procurement procedure if that operator has beernvicied of organized crime,
corruption, bribery, fraud, money laundering, dtugfficking or terrorism. Operators
may be excluded from a procurement procedure fasaes such grave professional
misconduct, violation of environmental, social abdr laws, persistent deficiencies in
past performance of public contracts, or misrepreg®n and the supply of misleading
information to the contracting authority.

PRESUMPTIVE EXCLUSION REQUIRED BY FEDERAL APPROPRIATIONS STATUTES

Federal appropriations statutes prohibit certaglefal agencies from using appropriated funds to
enter into a contract or grant with a corporatioat is convicted of a felony criminal violation of
federal law within the two years preceding the alyamless the agency determines that such
exclusion is not necessary:

None of the funds made available by this or angothct may be used to enter
into a contract, memorandum of understanding, @peative agreement with,
make a grant to, or provide a loan or loan guamtdgany corporation that was
convicted of a felony criminal violation under arfederal law within the
preceding 24 months, where the awarding agencywerea of the conviction,
unless a Federal agency has considered suspensiotebmrment of the
corporation and has made a determination thaffiinilser action is not necessary
to protect the interests of the Government.

See Consolidated Appropriations Act, 2016 (P.L. 118} 1Division E, Financial Services and
General Government Appropriations Act, 2016, 8§ {#&einafter “2016 Appropriations Act”).
For FY 2016, the prohibition applies governmentavidr appropriated funds under the 2016
Appropriations Act

While the appropriations prohibition seemingly agpl“where the awarding agency_is aware of
the conviction,” agencies now must consider crithioanvictions when awarding contracts
pursuant to FAR 52.209-7, “Information Regardingsgansibility Matters” and FAR 52.209-5
“Certification Regarding Responsibility Matters.”hdse clauses require certain vendors
submitting proposals for federal contracts to repar certify to information pertaining to
criminal proceedings and convictions. In additiom, December 4, 2015, the FAR Council
issued an interim rule — with an effective datd-ebruary 26, 2016 — that requires a corporation
responding to any federal solicitation to represenether it (1) has a felony conviction for a
violation under any federal law within the preceg2¥ months or (2) has any unpaid federal tax
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liability that has been assessed and is not begpgaded or paid in a timely manner. Consistent
with the Consolidated and Further Continuing Appiaon Acts, any affirmative response
made by a corporation to either representation evetflectively create an automatic exclusion
that precludes award of federal contracts.

If a company is convicted of a felony under federahinal law (for these purposes a plea leads
to a conviction), that specific corporate entityneat be awarded federal contracts or grants
using appropriated funds subject to this prohihitimtil each individual agency awarding funds
has made an affirmative determination that suspensi debarment is not necessary to protect
the government’s interest. Notably, the lead aggmocess does not apply in this context.

In other words, companies in this situation mugjagie with numerous agencies to continue to
receive funds subject to the prohibition. Evearie agency favorably resolves a suspension and
debarment issue in favor the contractor, and detesnthat suspension and debarment is not
necessary to protect the government’s interest, dgancy’s decision is not binding on other
federal agencies. Although certain agencies mésr de a favorable resolution, other agencies
will conduct their own inquiry and make their owetermination.

STATUTORILY MANDATED DEBARMENT OF INDIVIDUALS

There are notable statutory provisions that provatehe mandatory debarment of individuals.
As an example, Section 2408 of Title 10 of the BahiStates Code places a five-year ban on
persons who have been convicted of fraud or angrdtiony arising out of a contract with the
Department of Defense (“DoD”) from working in mameagent or supervisory capacities on any
DoD contract, or engaging in similar activities. orfractors who knowingly employ such
“prohibited persons” are themselves subject to icrapenalties.

IMPACT OF CONVICTION ON RESPONSIBILITY DETERMINATIONS

In addition to the government’s suspension and mhebat regime, a criminal conviction may
also impact a contractor’s responsibility deterrtiora (and, therefore, whether or not it can
receive government contracts). As part of any @@wwelection for government contracts, the
awarding entity must consider whether or not a r@mbéor is presently responsible. To that end,
the contracting officer must weigh the informati@guired under FAR 52.209-5 “Certification
Regarding Responsibility Matters,” which requirélaeck-the-box” response on whether or not
the contracting entity or its principals have beemvicted of a number of criminal offenses,
including embezzlement, theft, and false statemem®ng others. If a contractor affirmatively
certifies to a criminal conviction, the contractiofficer must weigh that certification, which
could be an impediment to contract award.

In addition to the certification required by FAR.BQ9-5, the Federal Awardee Performance and
Integrity Information System (“FAPIIS”) further eahces the government's ability to make
responsibility determinations by evaluating theibess ethics and performance of prospective
contractors competing for federal business. FAPHBSa broad system that aggregates
information from existing sources and collects neategories of information. It contains
contractor self-reporting of criminal convictionsivil liability, and adverse administrative
actions, and also includes contracting officersnh#nesponsibility determinations, contract
terminations for default or cause, and administeaigreements entered into by suspension and
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debarment officials to resolve a suspension or he&at, among other information. Contracting
Officers must review the information in FAPIIS take a responsibility determination.

ADDITIONAL COLLATERAL CONSEQUENCESOF CONVICTION

Not only are excluded entities prohibited from lgeawarded federal contracts or grants by any
agency, they may also suffer the loss of securigarances, the inability to obtain export
licenses, and possible restrictions on the akiityin state and local government contracts.

In addition to exclusion, a criminal conviction cdead to a variety of other collateral

consequences. It could hamper the company’s alditestablish or maintain lines of credit,

lead to increased scrutiny from public auditorsgd éime reputational damage can significantly
affect commercial sales and stock value. A crimamaviction may also damage contractor’s
past performance rating, an evaluation factor istnpopocurements, which would risk its ability

to win future government contracts.

PROACTIVELY MITIGATING THE RISK OF COLLATERAL CONSEQUENCES

Given the devastating collateral consequences ofiminal conviction, companies that find
themselves in trouble can/should proactively martageadministrative risks from the outset of
any criminal investigation or enforcement actidithile many of the collateral consequences of
criminal conviction can be managed reactively mmstviction, those consequences — such as
suspension and debarment — can often be best tadigae-conviction, or in the process of
resolution. It is important for the government tants and suspension/debarment strategy to be
integrated into the overall strategy for the matt€éhe company should have the right pieces in
place so that it can proactively engage with thgnaant suspension and debarment officials
(ideally well before an indictment, plea, settlemp@n complaint becomes public).

Most often, the scope and period of debarment eareuced or eliminated if companies have
engaged early and started to preview why the comnjgapresently responsible. For example, it
is often best for the company to reach out to susipa and debarment officials before a plea is
finalized, with the goal of negotiating resolutiormd securing favorable responsibility

determinations in advance. In other words, theaichpof the statutory preclusion can be
mitigated (and, in some cases, avoided altogethesugh careful planning, decisive action by
the company, and proactive communication.

Conversely, failure to engage early with the susmegnand debarment officials increases the
likelihood that debarment will impact a wider swaththe company and will make it much
harder to resolve the suspension and debarmenspeSsion and debarment officials expect
companies to provide detailed information about kbg facts and what steps the company is
taking to address the issues prospectively. ThHismiolve work with the entity or individual on
remediation efforts and corrective action actitie

* * %
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Attachment A

Procurement Mitigating Factors
FAR 9.406-1(a)(1)-(10)

(1) Whether the contractor had effective standafdsonduct and internal control systems in
place at the time of the activity which constitutssuse for debarment or had adopted such
procedures prior to any Government investigatiothefactivity cited as a cause for debarment.

(2) Whether the contractor brought the activitedifis a cause for debarment to the attention of
the appropriate Government agency in a timely manne

(3) Whether the contractor has fully investigatbd tircumstances surrounding the cause for
debarment and, if so, made the result of the iny&sbn available to the debarring official.

(4) Whether the contractor cooperated fully withv&mment agencies during the investigation
and any court or administrative action.

(5) Whether the contractor has paid or has agreqzhy all criminal, civil, and administrative
liability for the improper activity, including anyvestigative or administrative costs incurred by
the Government, and has made or agreed to makeétilution.

(6) Whether the contractor has taken appropriaseiglinary action against the individuals
responsible for the activity which constitutes @@ debarment.

(7) Whether the contractor has implemented or agree implement remedial measures,
including any identified by the Government.

(8) Whether the contractor has instituted or agteddstitute new or revised review and control
procedures and ethics training programs.

(9) Whether the contractor has had adequate timelitoinate the circumstances within the
contractor’s organization that led to the caused&yarment.

(10) Whether the contractor's management recogranes understands the seriousness of the

misconduct giving rise to the cause for debarmect laas implemented programs to prevent
recurrence.
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Attachment B
Non-Procurement Mitigating and Aggravating Factors
2 C.FR. §180.860

(a) The actual or potential harm or impact thatitesor may result from the wrongdoing.
(b) The frequency of incidents and/or durationhe wrongdoing.

(c) Whether there is a pattern or prior historywabngdoing. For example, if you have been
found by another Federal agency or a State agentgve engaged in wrongdoing similar to that
found in the debarment action, the existence af fdact may be used by the debarring official in
determining that you have a pattern or prior histafrwrongdoing.

(d) Whether you are or have been excluded or didigah by an agency of the Federal
Government or have not been allowed to participat&tate or local contracts or assistance
agreements on a basis of conduct similar to omaaye of the causes for debarment specified in
this part.

(e) Whether you have entered into an administraiy@ement with a Federal agency or a State
or local government that is not governmentwide ibudased on conduct similar to one or more
of the causes for debarment specified in this part.

() Whether and to what extent you planned, ingghtor carried out the wrongdoing.

(g9) Whether you have accepted responsibility ferwrongdoing and recognize the seriousness
of the misconduct that led to the cause for debatme

(h) Whether you have paid or agreed to pay all iy civil and administrative liabilities for
the improper activity, including any investigative administrative costs incurred by the
government, and have made or agreed to make &tituton.

(i) Whether you have cooperated fully with the goweent agencies during the investigation and
any court or administrative action. In determinitige extent of cooperation, the debarring
official may consider when the cooperation begad aether you disclosed all pertinent
information known to you.

(1) Whether the wrongdoing was pervasive within ryorganization.

(k) The kind of positions held by the individuatsolved in the wrongdoing.

(I) Whether your organization took appropriate eotive action or remedial measures, such as
establishing ethics training and implementing paogs to prevent recurrence.

(m) Whether your principals tolerated the offense.

(n) Whether you brought the activity cited as aivdsr the debarment to the attention of the
appropriate government agency in a timely manner.
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(o) Whether you have fully investigated the circtemses surrounding the cause for debarment
and, if so, made the result of the investigatioailable to the debarring official.

(p) Whether you had effective standards of conamnct internal control systems in place at the
time the questioned conduct occurred.

(q) Whether you have taken appropriate disciplir@etion against the individuals responsible
for the activity which constitutes the cause fobakenent.

(r) Whether you have had adequate time to elimittaecircumstances within your organization
that led to the cause for the debarment.

(s) Other factors that are appropriate to the onstiances of a particular case.

! Janet Levine is a partner in the Los Angeles eftit Crowell & Moring LLP and is a member
of the firm’s White Collar and Regulatory Enforcem@ractice group. Peter Eyre is a partner
and Yuan Zhou is an associate in the Washingtdd, &ffice of Crowell & Moring LLP and are
members of the firm’s Government Contracts pradjrceip.

2 See Clean Air Act (42 U.S.C. § 7606) (“No Federal aggmay enter into any contract with
any person who is convicted of any offense undeatiee 7413(c) of this title for the
procurement of goods, materials, and services timqme such contract at any facility at which
the violation which gave rise to such convictiorcureed if such facility is owned, leased, or
supervised by such person. The prohibition in thecg@ding sentence shall continue until the
Administrator certifies that the condition givinge to such a conviction has been corrected.”);
see also Clean Water Act (33 U.S.C. 8§ 1368) (“No Federarary may enter into any contract
with any person, who has been convicted of anynstfeunder section 1319(c) of this title, for
the procurement of goods, materials, and servitcesidh contract is to be performed at any
facility at which the violation which gave rise $ach conviction occurred, and if such facility is
owned, leased, or supervised by such person. Tdighaiion in the preceding sentence shall
continue until the Administrator certifies that thendition giving rise to such conviction has
been corrected.”).

% See Md. Code Ann., State Fin. & Proc. § 183(c) (“A person may be debarred from entering
into a contract with the State if the person, aficef, partner, controlling stockholder or
principal of that person, or any other person sarfigdlly involved in that person’s contracting
activities has been debarred from federal contrawctier the Federal Acquisition Regulations, as
provided in 48 C.F.R. Chapter 1.”%e also N.J. Admin. Code 8§ 17:19-4.1 (“In the public
interest, the DPMC may debar a firm or an individioa . . . Debarment or disqualification by
any other agency of government.”).

* Mass. Gen. Laws Ann. ch. 29, § 29F(c)(2) (“Notwitinding any other provision of this
section, any contractor debarred or suspended ypyagency of the United States shall . . . be
simultaneously debarred or suspended under thisoseavith respect to non-federally aided
contracts; the secretary or the commissioner mésridne in writing that special circumstances
exist which justify contracting with the affectedntractor.”)
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®>In FY 2014, the prohibition was tied to the usespgcific funds appropriated under certain
divisions, such as Division B, Commerce, Justicgei®&e and Related Agencies; Division C,
Department of Defense; and Division D, Energy araté/Development and Related Agencies,
among others. The 2016 Appropriations Act now ritss¢he prohibition into Title VII of
Division E, Financial Services and General Govemimdgpropriations, which is titled “General
Provisions—Government-wide.”
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