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I.

Statutory and Regulatory Background
A. Section 841(a) of the Defense Authorization Act for Fiscal Year 2009 (Pub.
L. 110-417 dated October 14, 2008) required the Office of Federal
Procurement Policy (“OFPP”) to “develop and issue a standard policy to
prevent personal conflicts of interest (“PCI”) by contractor employees
performing acquisition functions closely associated with inherently
governmental functions (including the development, award, and
administration of Government contracts) for or on behalf of a Federal agency
or department.”
B. The statutory provision was enacted in response to GAO Report 08-169
entitled “Additional Personal Conflict of Interest Safeguards Needed for
Certain DoD Contractor Employees,” which was provided to the Senate
Armed Services Committee in March 2008. GAO reported that contractor
employees have not been subject to the same laws and regulations that are
designed to prevent conflicts of interest among federal employees.1 The
Senate was concerned about this disparate treatment for contractors and
government employees, given the huge increases in service contract spending
(e.g. a 78% increase between 1996 and 2008) and the associated increase in
the number of contractor employees, that many times outnumber government
employees whom they work alongside, in the federal contracting process.
C. OFPP coordinated with the Civilian Agency Acquisition Council and the
Defense Acquisition Regulations Council and on November 13, 2009, issued a
proposed rule to amend the FAR to address contractors’ personal conflicts of
interest. See 74 Fed. Reg. 58,584.2 Comments on the proposed rule were
received on January 12, 2010, and are currently under review.
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See, e.g., Attachment A, the Office of Government Ethics Standard Form 450, which is
the form used by federal agencies use to screen federal employees for personal conflicts
of interest.
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Provided as Attachment B.
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II.

Proposed Rules
A.

Applicability & Key Proposed Definitions
1. The Proposed Rules regarding PCI’s will apply to both contracts and
task orders valued above the simplified acquisition threshold that are
awarded on or after the effective date for the final rule, and will be
embodied in a new clause at FAR 52.203-16, “Preventing Personal
Conflicts of Interest.” Ordering contracts that pre-date the final rule
are to be bi-laterally modified to include the clause, which would apply
to task or delivery orders awarded thereafter.
2. “Covered Employees”: The Proposed Rules apply broadly to “covered
employees,” which is a class of contract performers including not only
employees on federal contractor payrolls, but also subcontractors,
consultants, partners and sole proprietors, who perform an acquisition
function closely associated with inherently governmental functions.
3. “Personal Conflict of Interest”: The Proposed Rules define “personal
conflict of interest” as a situation in which a covered employee has a
financial interest, personal activity, or relationships that could impair
the employee’s” ability to act impartially and in the best interest of the
government when performing under a contract.
4. “Non-Public Government Information”: The Proposed Rules define
“non-public government information” as “any information that a
covered employee gains by reason of work under a government contract
and that the covered employee knows, or reasonably should know, has
not been made public . It includes information that (1) is exempt from
disclosure under [FOIA], or otherwise protected from disclosure by
statute, Executive order, or regulation; or (2) has not been
disseminated to the general public and is not authorized by the agency
to be made available to the public.”

B.

Policy Objectives
The Proposed PCI Rules are intended to advance two broad policy
objectives:
1. Identification and prevention of personal conflicts of interest; and
2. Enforce prohibition that “covered employees” who have access to
non-public government information may not use such information for
personal gain.
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C.

Required Contractor Procedures
The Proposed Rules require contractors whose employees perform
acquisition functions closely associated with inherently governmental
functions to implement a process to prevent and manage PCI’s, and
require contractors to:
1. Implement procedures to screen covered employees for PCI’s;
2. Obtain, maintain, and update financial disclosure statements for
covered employees; updates are to occur each time a PCI arises, but no
less frequently than annually;
3. Prevent the assignment of covered employees to tasking that will
lead to conflicts of interest that cannot be mitigated;
4. Obtain signed non-disclosure statements from employees in order to
prohibit the disclosure of non-public information, and prohibit covered
employees’ use of non-public government information for personal gain;
5. Inform covered employees of the obligation to (1) disclose personal
or financial circumstances and prevent PCIs; (2) avoid the use of nonpublic government information for personal gain; and (3) avoid even
the appearance of personal conflict of interest.
6. Oversee, enforce compliance, and take disciplinary action with
regard to PCI violations.

D.

Contracting Officer Responsibilities
1. In addition to implementing PCI compliance programs, contractors
are required to report violations to the contracting officer. Where a
covered employee commits a personal conflict of interest violation by
(1) failing to disclose a personal conflict of interest or (2) using nonpublic government information for personal gain, the contractor is
required to report the violation immediately to the contracting officer.
2. In response, the contracting officer is responsible for reviewing
actions taken by the contractor, and deciding, with the aid of agency
counsel, whether (1) the violation is satisfactorily resolved, or (2)
further action needs to be taken.
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E.

Mitigation and Waiver
1. Section 841(a) of the 2009 of the Defense Authorization Act did not
provide authority for the mitigation or waiver of PCIs. But, the
Proposed Rules allow for the Head of Contracting Activity (“HCA”), in
exceptional circumstances, to agree to mitigation plans with
contractors or waive the requirement to prevent PCI’s.
2. Contractors are to submit written requests for mitigation
agreements or waivers through the contracting officer. The requests
should demonstrate that a PCI cannot be prevented and should include
proposed mitigation plans in the request.
3. Upon receipt of the contractor’s request for mitigation or waiver, the
HCA may impose further conditions before approving a written PCI
mitigation plan.
4. Where a mitigation plan is not approved, the contractor may be
required to remove the covered employee from the applicable prime or
subcontract, or may instead be required to terminate the applicable
subcontract.

F.

Remedies
Where the contractor fails to (1) implement required PCI procedures;
(2) follow an approved PCI mitigation plan; or (3) flow PCI procedures
down to “covered employee” subcontracts valued above the simplified
acquisition threshold, the government may, in addition to any other
remedies that are available:
1. Suspend contract payments;
2. Deny the payment of award fee, consistent with the award fee
plan, for the performance period in which the Government
determined contractor non-compliance;
3. Terminate the contract for default or cause;
4. Disqualify the contractor for future related contractual efforts;
5. Suspend or debar the contractor.
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III.

OFPP’s Concurrent Development of Definition of “Inherently
Governmental Functions”
A. The comment review period for the Proposed Rules on PCI’s is running
concurrent with a directly related comment period for OFPP’s proposed policy
letter regarding “Work Reserved for Performance by Federal Government
Employees,” dated March 31, 2010. See 75 Fed. Reg. 16188.3 Comments on
OFPP’s proposed policy letter are due June 1, 2010.
B. OFPP’s policy letter is being considered amid a much publicized Obama
Administration initiative to bring more federal functions in-house to be
performed by federal employees.
C. OFPP is receiving comments on its proposal to define “inherently
governmental function” in accordance with section 5 of the Federal Activities
Inventory Reform Act of 1998 (“the FAIR Act”), Pub. L. 105-270, and
standardize the definition of that term across procurement law and
regulation. 75 Fed. Reg. 16,188.
D. The FAIR Act defines an “inherently governmental function” as one that
is “so intimately related to the public interest as to require performance by
Federal Government employees.”
E. The selection of the FAIR Act definition is based in part on an earlier
round of public comment (see 74 Fed. Reg. 25775, dated May 29, 2009), and
OFPP has promised to provide “examples and tests” to “help agencies identify
inherently governmental functions.”
F. Establishment of final rules for PCI’s, and specifically the final definition
of “covered employee” thereunder, seems to depend directly upon OFPP’s
concurrent plans to finalize the definition of “inherently governmental
function.”
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Provided as Attachment C.
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